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HISTORY  OF  THE  ENGLISH  LAW. 


CHAPTER   XXXI. 

EDWABD   VI.  (a) 

The  Eepormation  Established  —  Act  op  Uniformity  —  Laws  as 
TO  Vagrancy  —  Tippling  and  Gaming-Houses  —  Payment  op 
Tithes  —  Traverse  of  Offices  —  Administration  of  Justice  — 
Criminal  Law — Eepeal  of  Treasons  and  Felonies  —  House- 
breaking —  Burglary  —  Principal  and  Accessory  —  Offences 
Against  the  Common  Prayer-Book — Unlawful  Assemblies  — 
Stealing  in  Dwelling-Houses  —  Kevision  of  25  Henry  VIII.  as  to 
Benefit  op  Clergy  — Trial  of  Felons  in  Foreign  Counties  — 
Brawling — Clerks-Convict —Witnesses  in  Treason —Witnesses 
AT  Criminal  Trials  —  Law  of  Keal  Property  —  Assignees  of  Re- 
version —  Conditions  and  Limitations  —  Of  P'eoffees  to  a  Use  — 
Eeform  of  the  Ecclesiastical  Law  —  King  and  Government. 

IT  would  hardly  be  expected  that  the  short  period  of 
twelve  years  should  be  productive  of  much  alteration 
in  our  laws,  but  these  reigns,  on  the  contrary,  hold  a  dis- 
tinguished place  in  our  juridical  history  (b).     An  atten- 

(a)  The  author  had  blended  together  in  this  and  the  next  chapter  the  reigns 
of  Edward  VI.  and  Mary.  How  he  should  have  been  led  thus  to  confuse  the 
legal  history  of  two  reigns  so  entirely  distinct  and  different,  and  upon  many 
subjects  utterly  opposite,  may  almost  appear  unaccountable ;  and  in  the  ensu- 
ing note  the  reasons  which  he  suggests  for  it  are  noticed,  and  shown  to  be 
extremely  unsatisfactory,  wliile,  on  the  other  hand,  reasons,  it  is  conceived, 
cogent  and  sufficient,  are  given  for  treating  the  legal  history  of  each  reign 
separately.  In  this  chapter,  therefore,  all  that  relates  to  the  reign  of  Edward 
VI.  will  be  found,  and  all  that  relates  to  that  of  Mary  is  transposed  to  the 
next. 

[b)  This  will  -scarcely  be  considered  a  satisfactory  reason  for  mixing  up 
together  the  legal  history  of  two  reigns  so  distinct  and  different,  and  in  many 
respects  opposed,  as  those  of  Edward  VI.  and  Mary.  The  notion  that,  be- 
cause neither  of  these  reigns  occupied  a  long  period  in  our  history,  therefore 
they  were  not  distinct  or  distinguished,  nor  deserving  of  separate  considera- 
tion, would  be,  it  will  i)e  evi<lent,  erroneous.  The  importance  of  any  period 
in  the  history  of  a  nation  does  not  necessarily  depend  uy)on  its  length  or 
duration.  When  great  causes  of  change  have  been  at  work  for  a  long  time, 
they  operate  rapidly,  and  when  the  awakened  intelligence  of  a  nation  has 
once  been  directed  to  its  laws,  and  ])owerful  influences  arc  at  work  upon  it,  a 
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tion  to  the  reformation  of  religion  in  the  former,  and  a 
determination  in  the  latter  to  bring  all  things  back  to 

few  vears  cannot  pass  without  presenting  much  that  is  of  interest,  as  showing 
the  operation  of  these  influences  and  tlie  effect  of  these  causes.  Contending 
influences  were  at  work  on  the  national  mind  at  this  period  of  our  legal 
history,  which  have  ever  since  been  at  work  upon  the  highest  and  most  im- 
portant of  all  subjects,  that  of  religion.  In  the  reign  of  Edward  VI.  that 
influence  gained  the  predominance  which  has  ever  since  been  predominant  in 
the  nation.  And  if  ever  there  was  a  reign  in  our  annals  which  required  to  be 
distinguished  in  our  legal  history,  it  was  that  of  Edward  VI.,  in  which  the 
law  as  to  the  established  faith  and  worship  of  the  country  was  first  fixed  and 
settled,  to  be  disturbed,  indeed,  in  the  next  reign,  but  to  be  restored  in  the 
ensuing  reign,  and  to  be  afterwards  confirmed  and  perpetuated  to  the  present 
day ;  so  that  the  Prayer-Books  of  Edward  VI.  form  at  the  present  day  the 
basis  of  the  ecclesiastical  controversies  of  the  established  church.  It  may 
well  seem  incredible  that  any  legal  historian  should  have  deemed  such  a 
reign  unworthy  of  separate  study,  and  should  have  jumbled  it  up  with 
another  reign,  the  religious  policy  of  whicii  was  exactly  the  opposite.  If, 
indeed,  the  changes  of  the  law  which  took  place  in  those  times  upon  the  sub- 
ject of  religion  were  merely  the  result  of  religious  influences  on  the  mind  of 
the  nation,  and  the  predominance  gained  by  the  influence  of  one  church  or 
kind  of  religious  persuasion  was  owing  only  to  the  success  of  its  influence 
on  the  national  mind,  it  might  have  been  thought  that  the  fluctuations  of 
these  influences  belonged  rather  to  social  or  political  than  to  legal  history. 
But  the  very  reverse  of  this  was  the  case.  The  alterations  in  religion  were 
the  result  rather  than  the  cause  of  changes  in  tlie  Taws,  which  were  effected^ 
enti^rely'at  the  will  of  the  ruling  power,  that  is,  the  regal  power;  for,  as 
already  has  been  abundantly  shown,  absolute  power  had  been  originated  by 
Edward  IV.,  and  firmly  established  by  the  sovereigns  of  the  Tudor  dynasty ; 
the  crown  had  attained  complete  ascendancy,  of  which  the  royal  supremacy 
in  religion  was  the  result,  and  all  things,  even  the  ?e/i!'(7i'onof  the  nation,  were 
regulated  entirely  by  the  royal  will.  The  royal  power  might,  indeed,  dur- 
ing a  minority,  be  exercised  in  a  great  degree  by  a  council;  but  still  it  was 
the  royal  power  ;  it  was  a  council  ruling  in  the  name  of  the  crown  ;  it  in  no 
degree  represented  the  nation.  Parliament  during  this  period  was  sub- 
servient, and  the  religion  of  the  country  was  a  matter  of  law,  and  was  deter- 
mined by  the  ruling  power  of  the  state,  which  was  the  power  of  the  crown. 
This,  indeed,  is  proved  by  the  very  changes  which  took  place  in  these  reigns. 
No  one  will  suppose  that  tliese  changes  really  represented  any  fluctuations 
in  national  opinion  or  belief.  The  current  of  opinion,  no  doubt,  was  slowly 
but  steadily  drifting  from  the  old  towards  the  new  opinions,  but  it  did  not 
alter  and  fluctuate  so  rapidly  as  to  be  Catholic  under  Henry,  and  Protestant 
under  Edward ;  Catholic,  again,  under  Mary,  and  Protestant  once  more  un- 
der Elizabeth.  These,  indeed,  were  the  changes  in  the  religion  of  the  nation 
as  established  by  law,  but  they  were  changes  of  the  law  dictated  by  the  rul- 
ing power ;  and  though,  in  the  course  of  the  long  reign  of  Elizabeth,  the 
popular  power  began  to  acquire  influence  in  the  state,  and  lent  all  its  weight 
to  the  new  opinions,  at  present  it  was  not  so,  and  the  changes  in  religion 
were  dictated  by  the  state.  It  is  manifest  that  this  cannot  be  displayed  and 
observed  unless  the  reigns  are  distinguished,  and  the  laws  of  each  reign  as 
to  religion.  And  on  the  other  hand,  when  it  is  so  displayed  and  observed,  it 
exhibits  an  important  fact,  that  the  laws  upon  the  subject  of  religion  in  this 
age,  and  in  particular  those  laws  of  persecution  which  are  abhorrent  to 
modern  ideas,  were  the  result  rather  of  the  spirit  of  regal  tyranny  than  of 
religious  bigotry ;  at  all  events,  of  the  union  of  the  two,  and  could  never  have 
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their  ancient  state,  almost  wholly  engaged  the  princes  on 
the  throne.  These  revolutions  called  for  a  frequent  inter- 
arisen  had  not  the  crown  been  absohite.  Thus  it  was  that  these  persecuting 
laws  were  enacted  and  executed,  during  these  reigns,  against  that  religion 
which  was  not  the  religion  of  the  sovereign,  whatever  that  miglit  be,  —  show- 
ing that  persecution  really  was  provoked  bv  opposition  to  tlie  royal  will.  It 
is  manifest  that  the  principle  which  pervaded  the  religious  policy  of  the 
dynasty  was,  that  the  subjects  were  bound  to  be  of  the  religion  of  the  sove- 
reign, and  that  they  were  justly  punishable  if  they  were  not.  In  that  age 
this  was  deemed  the  practical  result  of  the  doctrine  of  the  royal  supremacy, 
and  hence  its  denial  in  this  as  in  the  previous  reign  was  rendered  penal. 
This  it  is  obvious,  was  the  natural  result  of  that  ascendancy  which  the  royal 
power  had  now  attained,  and  which  made  the  crown  virtually  absolute.  It 
was  on  the  changes  made  upon  the  subject  of  religion  that  tliis  absolutism 
was  made  most  manifest,  but  it  equally  pervaded  all  the  legislation  of  the 
age,  and  rendered  it  vexatious,  oppressive,  tyrannical,  and  cruel.  There  is 
an  entire  consistency  in  the  legislative  policy  of  the  different  reigns  of  this 
dynasty,  and  in  the  measures  of  each  reign.  And  in  none  more  is  this 
observable  than  in  the  present.  Whether  in  the  laws  of  dictation,  and  perse- 
cution, and  confiscation  on  the  subject  of  religion,  in  the  stern  and  sanguinary 
laws  as  to  treason,  sedition  or  riot,  in  the  cruel  enaptments  as  to  vagrants,  or 
the  severe  nature  of  punishments  in  general,  the  same  spirit  is  aj)parent  — 
the  harsh,  oppressive  spirit  of  arbitrary  power.  In  the  last  reign  the  roj^al 
supremacy  had  been  established ;  in  this  reign  it  was  carried  out  and  ex- 
ercised in  changing  the  faith  and  worship  of  tlie  church.  In  the  last  reign 
there  had  been  no  change  in  faith  and  worship,  nor  any  alteration  in  the 
forms  of  religion,  but  there  was  an  entire  subversion  of  the  fundamental 
principle  of  the  ancient  religion,  which  acknowledged  the  spiritual  suprem- 
acy of  Rome.  The  subversion  of  tlie  supreme  power  in  the  church,  and  the 
substitution  of  another,  of  course  involved  the  power  in  that  substituted 
authority  or  supremacy  to  define,  declare,  or  alter  the  forms  of  faith  and 
worship.  The  late  king  had  fully  exercised  that  power  in  defining  and 
declaring :  the  new  king  exercised  it  in  altering  the  forms  of  faith  and  wor- 
ship ;  but  it  was  equally  an  exercise  of  the  royal  supremacy.  Tliat  the  royal 
supremacy  was  in  fact  a  spiritual  supremacy  was  manifest  from  its  substitu- 
tion for  the  papal  supremacy,  which  notoriously  was  spiritual,  and  was  not 
allowed  to  be  exercised  in  temporal  or  political  matters;  and  accordingly  it 
was  so  held  by  the  courts  of  law.  Throughout  the  Year-Books  the  pope  was 
called  the  "apostle,"  to  indicate  his  purely  spiritual  supremacy.  And  that 
(it  was  said)  wliich  the  ordinary  of  any  diocese  miglit  do,  tlie  same  was  used 
to  be  done  within  the  realm  by  the  pope,  as  supreme  ordinary,  who  claimed 
to  himself  a  supreme  jurisdiction  above  all  ordinaries;  so  tliat  he  used  to 
make  dispensations,  corrections,  and  visitations  within  every  diocese  of  the 
realm,  as  the  ordinaries  used  to  do.  And  he  took  from  the  bishops  of  the 
realm  whatever  power  he  j)leased,  so  that  liis  authority  was  looked  upon  as 
absolute,  and  bound  the  bishops,  as  his  inferiors,  in  all  liis  acts.  And  such- 
authority  and  jurisdiction  (it  was  said)  as  the  pope  used  to  exercise  within 
the  realm  was  acknowledged  by  the  parliament  in  25  Henry  VIII.,  and 
other  statutes,  to  lie  in  the  king,  so  that  he  might  lawfully  exercise  such 
jurisdiction  as  the  pope  used  or  was  accustomed  to  exercise  witliin  the  realm. 
And  from  him  the  authority  descended  to  King  Edward  VI.,  so  that  he, 
beivg  supreme  ordinary,  miglit  do  a  spiritual  act  (as  an  appropriation)  with- 
out the  bishop,  by  virtue  of  his  royal  authority,  supreme  and  ecclesiastical. 
And  such  other  like  acts  of  jurisdiction  and  authority  he  might  do  which 
the  Bishop  of  Rome  was  used  to  do  in  this  realm  ( Grendon  v.  the  Bishop  of 
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ference  of  the  parliament.    In  the  midst  of  these  changes, 
some   acts  passed  which  had  a  great   influence  on   the 

Lincoln,  Plowden's  Reports,  496).  So  tlie  law  was  laid  down  in  the  courts  of 
law,  according  to  the  clear  and  plain  meaning  of  the  statutes  as  to  the 
supremacy  which  gave  the  king  a  spiritual  supremacy.  And  such  a  suprem- 
acy was  asserted  in  this  reign,  and  acknowledged.  This  spirit  and  that 
policv  pervaded  the  last  reign,  and  continued  to  prevail.  _  Those  who  were 
possessed  of  any  oflSce  resigned  their  royal  former  commissions,  and  accepted 
new  ones  in  the  name  of  the  young  king.  The  bisliops  themselves  were  con- 
strained to  make  a  like  submission.  Care  was  taken  to  insert  in  their  new 
commissions  that  they  held  their  offices  during  pleasure.  And  it  was  ex- 
presslv  afhrra.'d  that  all  manner  of  authority  and  jurisdiction,  as  well  ecclesi- 
astical as  civil,  was  originally  derived  from  the  crown  [Hume,  c.  xxxiv.). 
The  Protector  was  appointed  with  full  regal  power,  and  the  Protector  and 
his  council  were  empowered  to  act  with  and  at  discretion,  and  to  execute 
whatever  they  deemed  for  the  public  service,  without  incurring  any  penalty 
or  forfeiture  from  any  law,  statute,  proclamation,  or  ordinance  whatever 
{Burnet,  vol.  ii.).  An  act  of  parliament  had  invested  the  crown  with  a  legis- 
lative power,  and  royal  proclamations,  even  during  a  minority,  were  received 
with  the  force  of  law.s'  The  Protector,  finding  himself  supported  by  this  statute, 
was  determined  to  employ  his  authority  in  favor  of  the  reformers,  and  hav- 
ing suspended,  during  the  interval,  the  jurisdiction  of  the  bishops,  he  ordered 
a  general  visitation  to  be  made  in  all  the  dioceses  of  England  [Hume,  c. 
xxxiv.).  The  same  tyranny  which  had  been  exercised  in  the  previous  reign 
for  the  prosecution  of  both  religious  parties  was  now  being  exercised  against  one 
of  them;  not,  indeed,  from  mere  feelings  of  religious  bigotr>%  which  might 
have  in  them  something  of  honesty,  but  from  infinitely  viler  motives  of  self- 
interest.  Few  members  of  the  council  seemed  to  retain  any  attachment  to 
the  Roman  communion,  and  most  of  the  councillors  appeared  even  sanguine 
in  forwarding  the  progress  of  the  Reformation.  The  riches  which  most  of 
them  had  acquired  from  the  spoils  of  the  clergy  induced  them  to  widen  the 
breach  between  England  and  Rome,  and  render  a  coalition  impracticable 
{Ibid.).  Heresy  was  still  a  capital  crime  by  the  common  law,  and  was  sub- 
jected to  the  penalty  of  burning.  It  was  also  enacted  that  all  who  denied 
the  king's  supremacy,  or  asserted  the  pope's,  should,  for  the  first  ofi'ence,  for- 
feit their  goods  and  chattels,  and  suffer  imprisonment  during  pleasure;  for 
the  second  ofience,  should  incur  the  penalties  of  a  prfemunire;  and  for 
a  third,  be  attainted  of  treason.  But  if  any  endeavored,  by  writing,  print- 
ing, or  any  overt  act,  to  deprive  the  king  of  his  estates  or  titles,  particularly 
of  his  supremacy,  or  to  confer  them  on  any  other,  he  was  to  be  adjudged 
guilty  of  high  treason  {Ibid.).  The  Protector  had  assented  to  the  law 
which  gave  to  the  king's  proclamations  the  authority  of  statutes;  but  he 
did  not  intend  to  renounce  that  arbitrary  or  discretionary  exercise  of  power 
in  issuing  proclamations  which  had  been  assumed  by  the  crown,  and  which 
it  is  difficult  to  distinguish  exactly  from  a  full  legislative  power.  He 
even  continued  to  exert  his  authority  in  some  particulars  which  were 
then  regarded  as  the  most  momentous.  Orders  were  issued  by  council 
as  to  various  religious  observances  {Ibid.).  All  the  measures  of  the  reign, 
with  reference  to  religion  or  the  church,  or  the  religious  houses,  were  directed 
to  augment  the  royal  influence  or  the  royal  revenues.  The  abbey  lands 
were  vested  in  the  crown,  and  although,  as  Lord  Coke  states,  the  co-operation 
of  the  nobility  and  gentry  was  obtained  by  promises  of  the  application  of 
the  funds  to  public  purposes,  these  promises  were  never  realized  {Coke,  4 
Inst.,  fol.  44).  Beside  the  lands  possessed  by  the  monasteries,  the  regular 
clergy  enjoyed  a  considerable  part  of  the  benefices  of  England,  and  of  the 
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administration   of  justice,  and    others,   relating   to   our 
criminal  law,  which  are  more  particularly  deserving  of 

tithes  annexed  to  them :  these  were  also  at  this  time  transferred  to  the  crown, 
and  by  that  means  passed  into  the  iiands  of  the  laymen  (Ibid.).  A  com- 
mittee of  bishops  had  been  appointed  by  the  council  to  compose  a  liturgy, 
and  they  had  executed  the  work  committed  to  them.  The  parliament  estab- 
lished this  form  of  worship  in  all  the  churches,  and  ordained  a  uniformity 
to  be  observed  in  all  the  rites  and  ceremonies  (2  and!  Edw.  VI.,  c.  i.).  This 
was  the  first  Prayer- Book  of  Edward  VI.,  and  another  was  afterwards  estab- 
lished by  the  same  authority.  Tlie  same  principle  of  compulsion  by  law 
in  religious  matters,  and  of  the  supremacy  of  the  civil  power  over  the  spir- 
itual, will  here  be  observed.  The  only  alteration  was,  that  the  power,  by 
reason  of  the  minority  of  the  king,  was  more  in  the  hands  of  the  council 
and  the  parliament;  but  the  spirit  and  the  poli9y  were  the  same.  The 
spirit  was  that  of  coercion,  the  policy  that  of  absolutism  of  lay  authority. 
"  It  appeared  in  that  age,"  observes  the  historian,  "  a  necessary  policy  to  ex- 
ercise severities  for  the  sake  of  enforcing  conformity."  A  commission,  by 
act  of  council,  was  granted  lo  the  primate  and  otliers  to  examine  and  search 
after  all  heretics  or  contemners  of  the  Book  of  Common  Prayer  {Burnet,  vol. 
ii.,  p.  31;  Hegmerton,  xv.,  p.  181).  The  commissioners  were  enjoined  to  re- 
claim them  if  possible,  to  impose  penance  on  them,  and  give  them  absolu- 
tion ;  or  if  they  were  obstinate,  to  excommunicate  them,  and  deliver  them 
over  to  the  secular  arm ;  and  in  the  execution  of  this  power  they  were  not 
bound  to  observe  the  ordinary  methods  of  trial ;  the  forms  of  law  were  dis- 
pensed with,  and  if  any  statutes  happened  to  interfere  with  the  power  in  tiie 
commission,  they  were  overruled  and  abrogated  by  the  council  [Ibid.).  All 
the  measures,  therefore,  which  had  been  pursued  in  support  of  the  old  re- 
ligion were  adapted  to  the  support  of  the  new ;  and  thus  it  was  fully  shown 
that  such  measures  were  the  result  rather  of  the  spirit  of  the  age,  and  espe- 
cially of  a  tendency  to  tyranny,  than  any  particular  religious  bigotry.  Several 
persons,  notwithstanding  that  our  author  states  tlie  contrary,  were  actually 
sent  to  the  stake  in  this  reign  for  heresy.  "  These  rigorous  methods  of  pro- 
ceeding," says  the  historian,  "  soon  brought  the  whole  nation  to  a  conformity, 
seeming  or  real,  with  the  new  doctrines  and  the  new  beliefs"  {Ibid.).  And 
this  was  the  tyranny  of  lay  power  ;  for,  as  the  historian  observes,  "  the  gen- 
eral humor  of  the  age  rather  led  men  to  bereave  the  ecclesiastics  of  all 
power,  and  even  to  pillage  them  of  their  property"  {Ibid.,\ol.  ii.,  p.  202; 
Hume,  c.  xxxv.).  There  never  was  an  age  in  which  ecclesiastical  power  was 
weaker.  Several  other  bishops  were  deprived  of  their  sees  on  pretence  of 
disobedience  (Ibid.).  Of  course,  under  such  a  rule,  any  alterations  made  in 
the  faith  or  worship  of  tlie  nation  were  as  much  the  result  of  roj'al  tyranny 
(or  a  tyranny  exercised  in  the  name  of  royalty)  as  under  Henry  VIII.  Tiie 
Book  of  Common  Prayer  under  tliis  system  of  rule  suffered  a  new  revision 
{Ibid.),  and  this  was  the  second  Prayer-Book  of  Edward  VI.;  and  at  the 
same  time  articles  were  framed  and  imposed  on  a  subservient  clergy  and  an 
enslaved  nation.  The  better  to  coerce  tlie  people,  a  most  severe  law  was 
passed  against  riots,  enacting  that  if  any,  to  tlie  number  of  twelve  persons, 
should  meet  together  for  any  matter  of  state,  and  being  required  by  a  lawful 
magistrate,  should  not  disperse,  it  should  be  traii^on  {Ibid.;  3  and  4  Edw.  VI, 
c.  v.).  It  is  impossible  not  to  perceive  that  in  tliis  reign  the  system  of  rule 
which  had  prevailed  under  Henry  was  continued  ;  that  it  was  neitlier  more 
nor  less  than  a  reign  of  terror ;  that  clergy  and  laity  were  alike  subdued  and 
subservient  and  enslaved  under  an  ascendancy  of  royal  autiiority  which 
amounted  to  perfect  and  absolute  tyranny.  The  parliament  empowered  the 
king  to  appoint  commissioners  to  compile  a  body  of  canon  laws,  which  were 
VOL.  V.  —  2 
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notice.  Meanwhile,  the  activity  and  designs  of  the  gov- 
ernment were  such,  that  these  two  reigns  are  fruitful  of 

to  be  valid,  though  never  ratified  by  parliament.  Such  implicit  trust  did 
they  repose  in  the  crown,  without  reflecting  that  all  their  liberties  and  prop- 
erties might  be  afiected  by  the  canons  (o  and  4  Edw.  VI.,  c.  ii. ;  Hume,  c. 
XXXV.).  Tlie  bishops  had  been  compelled  to  take  commissions  in  which  it 
was  declared  that  they  held  their  sees  during  the  king's  pleasure  only.  It 
was  resolved  to  deprive  the  prelates  still  favorable  to  the  Roman  communion. 
It  was  thought  proper  to  begin  with  Gardiner,  to  strike  terror  into  the  rest. 
The  method  of  proceeding  against  him  was  violent,  and  had  scarcely  any 
color  of  law  or  justice.  He  had  been  thrown  into  prison,  and  had  been 
there  detained  ten  years,  without  being  accused  of  any  crime  except  dis- 
obedience to  an  arbitrary  command.  A  commission  was  appointed  to  try 
or,  more  properly  speaking,  to  condemn  him.  He  objected  to  the  legal- 
ity of  the  commission,  which  was  not  founded  on  any  statute  or  commission. 
His  appeal  was  disregarded,  and  sentence  was  pronounced  against  him.  He 
was  deprived  ot  his  bisliopric,  and  committed  to  close  custody  {Ibid.).  Such 
was  the  spirit  in  which  the  counsel  under  Edward,  composed  mainly  of  the 
ministers  of  Henry,  pursued  the  government.  It  was  the  spirit  of  arbitrary 
power;  and  the  legislati(jn  of  the  reign  of  Edward  YI.  was  in  its  whole 
tone,  tenor,  and  character  thoroughly  the  same  as  that  of  Henry  VIII.,  espe- 
cially upon  the  subject  of  religion,  even  although  the  religion  was  altered. 
For  however  it  was  altered,  it  was  altered  by  the  will  of  the  crown,  and  be- 
cause it  was  the  will  of  the  crown,  and  for  no  other  reason  than  that,  in  the 
view  the  crown  chose  to  take,  such  and  such  alterations  were  required.  Thus 
the  same  tyrannical  spirit  which  pervaded  the  legislation  of  Henry  on  the 
subject  equally  pervaded  that  of  Edward ;  and  it  was  the  spirit  of  the  dy- 
nasty—  the  spirit  of  absolute  authority  of  royalty.  This  is  remarkably 
manifest  in  the  force  and  language  of  tlie  first  statutes  of  the  reign,  which 
are  on  the  subject  of  religion,  and  breathe  the  spirit  of  Henry  while  de- 
nouncing his  favorite  dogma,  and  moreover  breathe  the  same  spirit  of  ser- 
vile subserviency  and  slavish  sycophancy  which  characterized  the  language 
of  parliament  throughout  the  whole  period  of  the  dynasty.  The  statute  be- 
gins thus:  "The  king's  most  excellent  majesty,  minding  the  governance  and 
order  of  hia  subjects  to  be  in  most  perfect  unity  and  concord,  and  especially 
in  the  true  faith  and  religion"  < i.  t?.,  what  the  crown  chose  to  consider  soj, 
"and  wishing  the  same  to  be  brought  to  pass  with  all  clemency  and  mercy 
on  his  highness'  ptart  towards  them,  as  his  most  princely  serenity  and  ma- 
jesty hath  already  declared,"  etc.  And  then  the  statute  proceeds  to  impose 
on  the  people  the  king's  notion  of  the  sacrament,  and  to  make  it  penal  to 
attack  it.  What  was  this  but  in  principle  to  follow  the  infamous  policy  of 
the  act  of  the  six  articles,  in  which  a  monarch  first  dared  to  dictate  dogmas 
to  his  subjects?  So  by  a  subsequent  statute  it  was  declared,  that  if  any  per- 
son, by  express  words  or  saying,  should  afiirm  that  the  king  is  or  ought  not 
to  be  supreme  head  on  earth  of  the  Church  of  England  or  Ireland,  immedi- 
ately under  God,  or  that  the  Bishop  of  Rome,  or  any  other  person  other  than 
the  king  of  England,  is  or  ought  to  be  supreme  head  of  those  churches,  then 
every  such  oflender  should,  for  the  first  olience,  forfeit  everything,  and  sufier 
imprisonment  at  the  king's  pleasure;  for  the  second  offence,  .mffer  perpetual 
imprisonment ;  and  for  a  third  offence  {i.  e.,  in  prison),  should  be  adjudged  a 
high  traitor,  and  svffer  pains  of  death  (1  Edw.  VI.,  c.  xii.,  s.  6).  Such  was  the 
sanguinary  penalty  denounced,  even  in  a  statute  professedly  moderate,  and 
pas.sed  to  mitigate  the  laws  against  religion.  It  repealed  the  laws  of  Henry 
against  Protestant  opinions,  and  simply  re-enacted  them  against  Roman 
Catholic  opinions.     Their  form  and  direction  were  altered ;  their  spirit  was 
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interesting  facts  regarding  the  practice  and  execution  of 
our  penal  laws. 

the  same.  The  sword  of  persecution  was  held  as  sternly  over  the  adherents 
of  the  old  opinions,  under  Henry,  as  it  had  been  directed  against  the  pro- 
fessors of  the  new;  and  so,  under  Mary,  the  sword  was  turned  again  against 
Protestants,  and  under  Elizabeth,  once  more  against  Catholics.  The  spirit 
of  the  age  and  of  the  dynasty  was  one  of  persecution,  and  it  pervaded  the 
laws  upon  the  subject  of  religion,  whatever  might  be  the  religion  which  pre- 
vailed. For  the  principle  was,  that  every  man  was  bound  to  profess  the 
religion  of  the  sovereign,  and  that  the  sovereign  had  a  right  to  persecute 
any  who  ventured  to  oppose  it.  So,  again,  as  to  the  election  of  bishops,  the 
same  arbitrary  spirit  was  shown.  The  act  recites  that  the  elections  of  bish- 
ops and  archbishops  by  deans  and  chapters  be  too  long  delayed,  and  that  the 
elections  be  in  very  deed  no  elections,  but  only  by  a  writ  of  conge  d'elii-e  have 
colors,  shadows,  or  pretences  of  elections,  seeming  to  no  purpose,  and  seem- 
ing also  derogatory  and  prejudicial  to  the  king's  prerogative,  to  whom  only 
appertaineth  the  collation  and  gift  of  all  archbishoprics  and  bishoprics,  and 
then  it  enacted  that  the  crown  should  collate  to  all  bishoprics  (1  Edw.  VI., 
c.  ii.).  This  was  repealed  by  1  Elizabeth,  c.  i.,  wiiich  revived  25  Henry 
VIIL,  c.  XX.,  giving  the  form  of  election.  It  may  be  tliat  it  was  but  a 
form,  a  color,  and  a  sham;  but  in  the  open  assertion  that  it  was  so,  there  was 
an  insolence  of  arbitrary  power  which  even  Henry  had  abstained  from,  and 
Elizabeth  deemed  it  politic  to  avoid.  Nothing  can  more  strongly  show  the 
character  and  spirit  of  this  reign.  So  the  Act  of  Uniformity,  establishing 
what  is  called  the  first  Prayer-Book  of  Edward  VI. :  it  assumes  the  power 
of  the  crown  to  dictate  the  religion  of  its  subjects,  and  takes  credit  for 
moderation  and  forbearance  to  the  extent  to  which  the  power  is  not  ex- 
ercised, and  they  are  not  persecuted  for  resisting  it.  "  The  king's  majesty, 
with  the  advice  of  his  council,  hath  essayed  to  stay  innovations,  yet  the  same 
hath  not  had  such  good  success  as  his  highness  required,  whereupon,  being 
pleased  to  bear  with  the  frailty  and  weakness  of  his  subjects,  of  his  great 
clemency,  hath  been  content  to  abstain  from  punishing  those  that  have  of- 
fended," etc. ;  and  then  it  proceeds  to  enact  the  observance  of  the  Prayer- 
Book  for  the  celebration  of  the  Lord's  Supper,  commonly  called  the  mass,  a 
term  evidently  derived  from  the  old  French  word  messe.  The  prayer-book 
thus  established  was,  of  course,  in  accordance  with  the  previous  statute,  which 
established  the  Protestant  doctrine  on  the  subject,  and  was  necessarily  incon- 
sistent with  the  Catholic  doctrine  of  the  mass.  And  the  act  for  abolition  of 
chantries,  passed  in  that  year,  had  carried  out  the  act  of  Henry  VIIL  for 
that  purpose  (which  was  limited  to  the  duration  of  his  life),  by  enacting  that 
all  chantries,  colleges,  and  free  chapels,  and  all  lands  and  rents  appointed  or 
intended  to  the  finding  of  any  priest,  to  have  continuance  forever,  should  be 
forfeited.  This,  coupled  with  the  recital  of  the  act  of  Henry,  clearly  pointed 
to  endowments  or  gifts  for  the  purpose  of  securing  the  celebration  of  divine 
services  for  the  souls  of  the  donors  or  founders,  for  the  former  statute  clearly 
was  so  intended  and  understood.  It  must  be  manifest  that  it  could  never 
have  been  intended  by  tlie  act  of  Henry  to  abolish  endowments  for  the  main- 
tenance of  the  Catholic  worsliip,  which  he  remained  attaclied  to,  and  every 
mass  was  by  its  terms  a  mass  for  the  dead  as  well  as  for  the  living,  being 
offered  pro  vkis  et  defundis ;  and  the  only  distinction  of  a  mass  for  tlie  dead, 
as  it  was  called,  being  that  it  was  offered  mainly  for  tluin.  It  never,  there- 
fore, could  have  been  intended  that  the  statute  of  Henry  should  be  applied 
to  the  abolition  of  endowments  for  the  maintenance  of  the  Catholic  worsliip, 
or  even  of  masses  generally  for  the  dead.  The  class  of  endowments  aimed  at 
were  what  were  called  chantries,  or  those  in  ejusdem  generis,  i.  e.,  endowments 
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The  attack  made  on  the  hierarchy,  in  the  reign  of 
Henr}',  by  taking  away  the  authority  of  the  pope  over 

for  masses  for  the  souls  of  the  founders  or  donors,  the  benefit  of  which  was  sup- 
posed to  be  received  by  being  thus  bargained  for.  This  was  what  the  former 
statute  was  aimed  at,  and  it  should  seem  that  it  was  what  the  act  of  Edward 
VI.  was  aimed  at,  which,  it  is  to  be  observed,  only  applied  to  cases  where 
the  funds  were  appointed  for  the  finding  of  the  priest,  i.  e.,  where  that  was 
the  sole  object  or  the  great  object.  It  did  not  apply  to  cases  of  endowments 
for  support  of  divine  service,  or  for  other  purposes,  even  although  there 
might  be  a  direction  to  pray  for  the  souls  of  the  donors  or  founders.  Other- 
wise the  endowments  of  the  colleges,  cathedrals,  and  collegiate  schools  would 
have  been  destroyed.  There  was,  indeed,  a  clause  expressly  providing  that 
the  act  should  not  extend  to  any  college,  house,  or  hall  within  the  universi- 
ties, nor  to  St.  George's  Chapel,  nor  St.  Mary's,  Winchester,  nor  to  Eaton 
College,  nor  any  cathedral  church,  except  as  to  any  obits  or  chantries  therein 
(1  Edw.  VL,  c.'xiv.,  s.  19) ;  but  that  clause,  as  the  last  sentence  of  it  clearly 
shows,  distinguishing  as  it  does  the  university  colleges  from  the  chantries, 
was  either  miscited  ex  abundante  cautela,  or  with  reference  to  some  of  the  in- 
quisitorial powers  of  the  act.  For  all  the  cases  on  the  statute  show  that  no 
endowments  for  the  celebration  of  divine  service  or  otherwise  were  within 
the  statute  as  superstitions,  unless  where  the  object  was  to  find  priests  to 
celebrate  masses,  or  oflTer  prayers  for  the  souls  of  the  donors  or  founders. 
The  distinction  had  been  always,  as  has  been  seen  in  previous  volumes, 
drawn  in  the  Year-Books  between  endowments  for  the  support  of  divine 
worship  and  for  the  support  of  obits,  or  prayers  or  services  for  particular 
souls,  and  the  latter  were  always  regarded  with  disfavor,  and  this  even  in 
the  age  before  the  Reformation,  when  divine  service  was  the  mass,  and  the 
mass  was  always  for  the  living  and  the  dead.  Hence  under  this  act,  as 
under  the  former,  it  was  held  that  it  only  applied  to  obits,  or  endowments 
for  the  benefit  of  particular  souls,  and  hence  upon  this  principle  it  was  held, 
in  the  reign  of  James  I.,  that  the  words  used  did  not  extend  to  endowments 
for  the  support  of  divine  service,  but  only  to  such  as  were  for  services  for  the 
soul  of  the  donor  (Pit's  Osse,  Hobart's  Reps.,  123).  And  on  the  same  prin- 
ciple, it  was  said  that  chapels  of  ease,  colleges  of  universities,  and  cathedrals, 
even  though  not  excepted,  would  have  been  out  of  the  .statute,  for  that  they 
were  not  erected  with  that  object  [Ibid.).  This  subject  has  considerable  in- 
terest in  more  respects  than  one ;  and  the  view  here  presented  is  supported  by 
a  decision  in  our  own  time,  to  the  effect  th.at  even  under  the  second  Prayer- 
Book  of  Edward  VI.  (or  one  in  substance  the  same)  there  was  nothing  in 
prayers  for  the  dead  contrary  to  the  doctrines  of  the  Church  of  England; 
and  it  follows  that  there  would  be  nothing  illegal  in  an  endowment  for  such 
prayers,  that  is,  for  the  souls  of  the  faithful  generally ;  but  endowments  for 
prayers  for  the  souls  of  particular  persons  —  the  donors  or  founders  —  as 
they  were  always  regarded  as  different  from  endowments  for  divine  service 
generally,  so  would  be  within  the  scope  and  purview  of  this  act.  So  the 
same  spirit  pervaded  the  act  which  established  the  .second  Prayer-Book  of 
Edward  VI.  {oand  6  Edw.  VL,  c.  1).  That  recited  that  a  great  number  of 
people  did  wilfully  and  damnably  abstain  and  refuse  to  come  to  their  parish 
churches,  for  reformation  of  which  they  were  to  be  compelled  to  do  so  ;  and  it 
was  declared  that  the  king's  most  excellent  majesty  had  caused  the  Book  of 
Common  Prayer  to  be  made  fully  perfect,  and  that  it  was  to  be  revised,  used, 
and  esteemed  in  like  manner  as  the  other  had  been  under  the  act  for  uni- 
formity of  worship.  And  the  penalties  for  being  present  at  any  other  form 
of  worship  were,  for  the  first  and  second  offences,  imprisonment,  and  for  the 
third,  imprisonment  for  life.    The  same  spirit  pervaded  the  statute  by  which 
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persons  and  causes  of  a  spiritual  nature,  prepared  the  way 
for  a  complete  reformation.    When  the.system  of  papal  sub- 

a  person  declaring  the  king  to  be  a  heretic  or  schismatic  might  be  liable  to 
perpetual  imprisonment.  The  whole  character  of  legislation  in  that  age, 
however,  was  severe  and  sanguinary.  Thus  striking  in  a  churchyard  was 
punishable  by  cutting  off  the  ears  and  branding  the  cheeks  (5  and  6  Edw.VL, 
c.  4).  The  legislation  of  this  brief  but  important  reign  on  the  first  and  most 
important  subject,  that  of  religion,  cannot  be  better  sketched  than  in  the 
clear  and  lucid  language  of  the  eminent  historian  to  whom  we  have  already 
been  so  indebted,  Sir  James  Mackintosh:  "The  government,  almost  entirely 
Protestant,  proceeded  to  the  grand  object  of  completing  the  religious  revo- 
lution, and  of  establishing  a  church  not  only  independent  of  the  discipline 
of  the  see  of  Kome,  but  dissenting  from  many  doctrines  which  had  been  for 
ages  held  sacred  by  the  whole  western  church.  The  Protector  began  his 
task  through  the  ancient  prerogative  of  the  crown,  through  the  supremacy 
over  the  church,  and  by  means  of  the  statute  which  gave  to  proclamations 
the  authority  of  law"  {Hist.  England,  v.  i.,  c.  ix.).  A  parliament  was  as- 
sembled in  1-547,  in  which  several  bills  were  passed  to  promote  and  enlarge 
the  Reformation.  The  communion  was  appointed  to  be  received  in  both 
kinds  by  the  laity  in  a  statute  (1  Edw.  V.,  c.  i.),  drawn  with  address,  which 
professes  to  be  passed  for  the  purpose  of  preventing  irreverence  towards  the 
sacrament.  Bishops  were  to  be  formally  nominated  by  the  king,  and  process 
in  the  ecclesiastical  courts  was  to  run  in  the  king's  name  (1  Edtv.  VI.,  c.  2). 
In  another  act,  the  statutes  of  Henry  IV.  against  the  Lollards  were  repealed, 
together  with  all  the  acts  in  matters  of  religion  passed  under  Henry  VIII., 
except  those  directed  against  the  papal  supremacy  (1  Edw.  VI.,  c.  12).  All 
the  treasons  created  by  Henry  underwent  the  same  fate ;  and  that  offence 
was  restored  to  the  simplicity  of  the  statute  of  Edward  III.  The  act  which 
gave  legislative  power  to  proclamations  was  also  abrogated  by  the  last-men- 
tioned statute.  In  the  next  session  the  uniformity  of  public  worship  was 
established,  in  which  all  ministers  were  enjoined  to  use  only  the  Book  of 
Common  Prayer  (2  Edw.  VI.,  c.  i.),  the  foundation  of  that  which,  after  various 
alterations  in  the  reigns  of  Elizabeth,  James  I.,  and  Charles  II.,  continues 
in  use  to  this  day  (Ibid.).  This  act,  it  is  to  be  observed,  has  lately  been 
the  subject  of  judicial  decision  in  the  Privy  Council ;  and  it  has  been  sol- 
emnly affirmed,  that  no  ornaments  are  legally  allowable  in  the  Church 
of  England  not  expressly  authorized  in  this  Prayer-Book,  thus  established 
by  statute ;  and,  on  the  other  hand,  that  no  ceremonies  are  allowable  save 
those  preserved  by  the  subsequent  act.  The  historian  observes,  "  That 
though  there  were  no  Protestant  nonconformists  at  this  period,  yet  the 
last  act  of  uniformity  passed  in  this  reign  may  be  considered  as  the  earliest 
instance  of  penal  legislation  pointed  against  dissenters  (5  and  6  Edtv.  VI.,  c. 
i.);  and  commanded  all  persons  to  attend  public  worship  under  pain  of 
six  months'  imprisonment  for  the  first  offence,  twelve  for  the  second,  and, 
for  tiie  third,  confinement  for  life"  (Ibid.).  It  is  not  to  be  wondered  at, 
that,  under  the  pressure  of  such  tyrannical  laws,  it  was,  as  the  historian  says, 
"deemed  necessary,  before  its  close,  to  pass  a  riot  act  of  great  severity  against 
tumultuous  assemblies"  {Ibid.).  This  act,  renewed  in  the  reign  of  Mary, 
was  the  original  of  the  Riot  Act  of  George  I.,  which  is  still  in  force.  The 
enlightened  historian  is  led  to  make  some  remarks  upon  the  penal  legislation 
of  the  reign  as  to  religion  ;  and  these  remarks  are  quoted  as  illustrative  of 
the  spirit  in  which  the  history  of  laws  should  be  considered :  tliat  is  to  say, 
considering  them  in  the  light  of  the  ideas  which  prevailed  at  the  time,  or  in 
the  age  when  they  were  enacted.  The  policy  adopted  in  tlie  reign  of  Edward 
respecting  dissent  from  tlie  established  churcli  deserves  some  consideration. 
2*  B 
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ordination  was  once  broken,  a  new  res^ulation  in  doctrine 
and  worship  might  be  accomplished  with  less  obstruction 
and  difficulty.    This  was  the  work  of  Edward  VL's  reign. 

The  toleration  of  heresy  was  deemed  by  men  of  all  persuasions  to  be  as  un- 
reasonable as  it  would  now  be  thought  to  propose  the  impunity  of  murder. 
The  open  exercise  of  any  worship  except  that  established  by  law  was  con- 
sidered as  a  mutinous  disregard  of  lawful  authority,  in  which  perseverance 
was  accounted  a  very  culpable  contumacy  (Ibid.).  Probably  if  the  historian 
had  mentioned  the  dreadful  statute  passed  in  this  reign,  as  Burnet  says, 
against  the  vagrant  monks,  he  would  liave  thought  it  necessary  to  make  the 
same  apology  for  it.  The  next  statute,  1  Edward  VI.,  c.  xiii.,  reciting  that 
"  the  multitude  of  people  given  to  idleness  and  vagabondery  was  more  in 
number  in  this  realm  than  any  other  reign,"  enacted,  "  that  any  runagate 
servant,  or  any  otlier  that  lived  idly  and  loiteringly,  by  the  space  of  three 
days,  being  brought  before  two  justices,  was  to  be  marked  with  a  hot  iron  on 
the  breast  with  the  mark  of  V  ;  and  should  l)e  adjudged  a  slave  for  two  years 
to  the  person  who  brought  him :  to  be  fed  on  bread,  water,  and  small  drink, 
and  refuse  meat;  and  to  be  made  work  by  beating,  chaining,  or  otlierwise, 
be  the  work  in  labor  ever  so  vile."  If  such  slave  absented  himself  for  four- 
teen days  during  that  term,  he  was  to  be  marked  on  the  forehead,  or  ball  of 
the  cheek,  with  a  hot  iron,  with  the  sign  of  an  S ;  and  further,  to  be  adjudged 
a  slave  forever.  And  if  he  ran  away  a  second  time,  to  be  adjudged  a  felon, 
and  to  be  executed.  The  latter  part  of  this  act,  which  made  vagabonds 
slaves,  was  indeed  repealed  by  the  statute  3  and  4  Edward  VI.,  c.  xi.,  by 
which,  however,  the  statute  22  Henry  VIII.,  c.  xii.,  was  revived :  which  had 
been  directed  against  the  religious  orders,  and  enacted,  that  any  person  beg- 
ging without  a  license  was  to  be  whipped ;  and  that  any  able-bodied  person 
who  was  taken  vagrant  and  begging,  and  could  give  no  account  how  he  got 
his  living,  might  be  "  whipped  till  his  body  was  bloody ; "  and,  as  often  as  he 
violated  the  act,  he  was  to  be  whipped,  until  he  betook  himself  to  labor. 
And  Burnet  says,  this  was  directed  against  the  vagrant  monks  {Hist.).  Such 
were  the  laws  of  this  reign,  which,  it  will  be  seen,  were  not  at  all  in  advance 
of  the  spirit  of  the  age,  as  described  by  Sir  J.  Mackintosh.  Moreover, 
although  he  says  that  no  persons  suffered  death  for  religion  in  this  reign,  in 
that  he  was  strangely  in  error,  for,  as  our  author  observes,  several  Anabap- 
tists suffered  death,  and  if  others  did  not,  it  was,  it.  is  evident,  not  for  want 
of  laws  to  warrant,  but  rather  from  the  shortness  of  the  reign.  Probably,  in 
so  short  a  time,  never  were  so  many  or  so  dreadful  penal  laws  passed  as  in 
this  brief  reign  ;  in  that  respect,  as  regards  the  character  of  the  laws  passed, 
even  worse  than  that  of  Henry  VIII.,  considering  its  comparative  shortness. 
And  this  feature  of  the  reign  is  enhanced  upon  the  more  probable  construc- 
tion of  the  Reformalu  Legum  Ecclesiasticomm,  according  to  which  death  waa 
determined  as  the  penalty  of  heresy.  It  happened  that  the  king  did  not  live 
to  sanction  it,  or,  by  virtue  of  the  statutes  as  to  the  supremacy,  it  would 
have  been  enforced  as  law.  But  it  remains  a  memorial  of  the  policy  of  the 
reign  —  entirely  in  harmony  with  the  statutes  which  were  passed.  "The 
book,"  says  Sir  J.  Mackintosh,  "  not  having  received  the  royal  confirmation, 
is  not  indeed  law;  but  it  is  of  great  authority"  [Hist.  Eng.,  vol.  ii.,  c.  ix.). 
It  is  enough,  however,  to  refer  to  the  statutes  actually  passed  in  this  reign 
on  the  subject  of  religion,  to  show  that  they  only  illustrate  the  remarks  of 
the  historian  as  to  the  general  character  and  spirit  of  the  age.  The  reign 
was,  however,  distinguished  by  various  other  statutes  of  considerable  impor- 
tance ;  and,  on  the  whole,  has  a  marked  and  distinctive  character,  as  an  era  in 
our  legal  history  which  demands  for  it  separate  and  distinct  consideration. 
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Great  part  of  the  nation  were  disposed  to  an  alteration 
in  the  established  form  of  religion,  from  a  conviction  of 
its  vanities  and  foppery.  Those  who  still  adhered  to  the 
old  superstition,  saw  themselves  without  the  sanction 
they  once  derived  from  the  holy  see,  and  the  privilei^es 
of  churchmen.  The  clergy,  now  reduced  under  subordi- 
nation to  the  king  as  supreme  head,  had  sunk  into  the 
condition  of  their  fellow-subjects.  In  this  state  of  things 
there  was  less  danger  to  be  apprehended  from  opijosition 
to  any  reformation  that  might  be  attempted. 

The  first  act  of  the  legislature  was  intended  for  the 
abolition  of  the  mass,  with  all  its  numberless  The  Reformation 
abuses  and  superstitions,  which  was  to  be  done  ^^"'"'^'^ed. 
by  restoring  the  comm\inion  to  its  primitive  institution. 
This  was  by  stat.  1  Edward  VI.,  c.  1,  whicli  contains  a 
long  and  accurate  preamble  concerning  the  appointment 
of  this  sacrament  by  Christ ;  stating,  that  it  is  "  called  in 
Scripture  a  supper,  the  table  of  the  Lord,  the  communion 
and  partaking  of  the  body  and  blood  of  Christ ;  but  that 
many  persons  had  condemned  in  their  hearts  the  whole 
thing,  on  account  of  certain  abuses  heretofore  committed 
in  the  misapplication  of  it."  For  these  reasons  it  was 
enacted,  in  the  first  place,  that  whosoever  shall  deprave, 
despise,  or  contemn  the  sacrament,  by  contemptuous 
words  or  otherwise,  shall  sufl^'er  imprisonment  and  make 
fine  at  the  king's  pleasure ;  the  offence  is  to  be  inquired 
of,  by  the  oaths  of  twelve  men  at  the  quarter-sessions ; 
the  indictment  to  be  brought  in  three  months  after  the 
offence  ;  and  a  writ  is  to  be  directed  to  the  bishop  of  the 
diocese  to  attend  in  person  or  by  deputy,  at  the  sessions. 

But  the  principal  object  of  the  act  was  to  restore  the 
communion  in  both  kinds,  which,  the  preamble  says, 
"  was  more  agreeable  both  to  the  first  institution  of  the 
sacrament  of  the  body  and  blood  of  Christ,  and  also  more 
conformable  to  the  common  use  and  practice  of  the  ajoos- 
tles,  and  of  the  primitive  church  for  five  hundred  years 
and  more  after  Christ;  and  further,  that  it  was  more 
agreeable  to  the  first  institution,  and  the  usage  of  the 
primitive  church,  that  the  people  being  present  should 
receive  the  same  with  the  priest,  than  that  the  priest 
should  receive  it  alone."  It  is  therefore  enacted,  that  the 
sacrament  shall  be  administered  to  the  ])eople  within  tlie 
Church  of  England  and  Ireland,  and  other  the   king's 


20  EDWARD   VI.  [GHAP.  XXXI. 

dominions,  under  both  kinds  ;  and  the  minister  shall  not, 
without  lawful  cause,  deny  the  same  to  any  person  (a). 
However,  there  is  no  enacting  clause  concerning  the 
priest  not  taking  it  alone,  nor  are  there  any  penalties 
annexed. 

The  next  statute  made  by  the  parliament  was  stat.  1 
Edward  VI.,  c.  2,  and  this  had  the  Reformation  in  view. 
Having  stated  that  elections  of  bishops  by  conge  d'elire 
were  mere  shadows  of  elections,  and  attended  with  great 
delay  and  expense,  and  that  they  seemed  derogatory  and 
prejudicial  to  the  king's  prerogative,  it  provides  that 
they  shall  in  future  be  appointed  by  the  king's  letters- 
patent.  All  process  was  to  be  in  the  king's  name,  but  the 
teste  in  that  of  the  bishop,  except  the  Archbishop  of 
Canterbury,  who  might  use  his  own  seal. 

Tljen  follows  stat.  1  Edward  VI.,  c.  12,  which  repeals^ 
stat.  6  Richard  II.,  stat.  2,  c.  5,  and  stat.  2  Henry  V.,c.  7, 
that  had  l)een  made  against  Lollards,  and  had  been  put 
in  execution  in  the  last  reign  ;  besides  these,  it  repeals 
stat.  25  Henry  VIII.,  c.  14,  concerning  the  punishment 
of  heretics  and  Lollards ;  the  statute  of  the  six  articles, 

(a)  In  the  early  part  of  the  reign  of  Charles  II.,  an  action  on  the  case  was 
brought  against  a  person,  for  that  the  sacrament  of  the  Lord's  Supper  was 
to  be  administered  to  the  parishioners  such  a  Sunday,  and  the  defendant, 
though  requested  to  admit  the  plaintiff,  refused.  So  of  another  Sunday, 
contra  formam  statuti.  And  the  jury  found  for  the  plaintiff,  and  assessed 
damages,  and  it  was  moved  in  arrest  of  judgment:  —  1.  For  that  no  action 
lay  in  the  temporal  courts,  for  that  it  was  merely  spiritual  and  punishable 
(in  the  ecclesiastical  courts)  by  censure.  And  he  cannot  be  so  punished  in 
the  spiritual  court  by  demanding  damages,  for  it  is  a  spiritual  loss.  And  that 
laymen  could  not  judge  of  the  value  of  spiritual  good.  2.  Admitting  that  the 
action  would  lie,  for  the  same  reason  every  parishioner  could  sue  as  well  as  the 
plaintiff.  3.  It  was  objected  that  the  statute  on  which  the  action  was  founded 
must  be  presumed  to  be  the  1  Edward  VI.,  c.  i.,  which  command  that  the 
sacrament  of  the  body  and  blood  of  our  Saviour  by  bread  and  wine,  s^ib  utra- 
que  specie,  should  be  administered,  and  does  not  say  the  sacrament  of  the 
Lord's  Supper,  as  the  plaintiff  had  declared,  which  was  a  new  expression 
used  in  the  statute  of  the  1  Elizabeth.  4.  Further,  that  he  had  not  declared 
that  he  was  a  parishioner,  and  that  the  person  had  notice ;  for  by  the  canons 
which  had  been  published  by  authority  (1  James  I.,  Can.  21,  22,  27),  it  would 
be  an  offence  to  administer  the  communion  to  a  person  not  a  parishioner. 
The  court  avoided  determining  all  the  more  material  and  important  points, 
and  gave  judgment  for  the  defendant  on  a  point  extremely  technical,  viz., 
that  it  had  not  been  alleged  that  there  was  a  request  on  the  second  occasion, 
and  that  entire  damages  had  been  given.  But  the  court  did  not  deliver  any 
opinion  (savs  the  reporter)  as  to  the  trying  of  the  action  {Cioiell  v.  CardinaU, 
Siderfin,  34). 

1  Sect.  2. 
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31  Henry  VIII.,  c.  14  ;  stat.  34  and  35  Henry  VIII.,  c.  1, 
concerning  the  books  of  the  Old  and  New  Testament  in 
English,  the  printing,  reading,  having,  or  selling  them; 
and  also  stat.  35  Henry  VIII.,  c.  5,  which  qualifies  the 
statutes  of  the  six  articles.  All  these  statutes  in  particu- 
lar, and  every  other  act  of  parliament  concernincr  doctrine 
and  matters  of  religion,  were  thereby  repealed  and  made 
void.  By  the  same  act,  there  are  penalties  inflicted  on 
those  who  deny  the  king's  supremacy,  or  afiirm  that  the 
bishop  of  Rome,^  or  any  other  person,  is,  or  ought  to  be, 
by  the  laws  of  God,  supreme  head  of  the  Church  of 
England  and  Ireland. 

The  last  remains  of  superstitious  establishments  were 
destroyed  by  stat.  1  Edward  VI.,  c.  14,  which  gave  to  the 
king  all  chantries,  colleges,  and  free  chapels  {a) ;  all  lands 

(a)  This  statute  was  in  continuation  of  the  act  of  Henry  (which  was  only 
in  force  during  his  life),  and  that  was  directed,  not  at  endowments  for 
masses,  nor  even  masses  for  the  dead,  for  the  mass  remained  the  established 
worship  during  the  whole  of  his  reign,  and  it  was  always  offered  for  the  liv- 
ing and  the  dead  {pro  vivis  et  defunctus),  but  against  the  chantries  or  obits,  as 
they  were  called,  which  (as  described  in  the  previous  volume)  were  endow- 
ments for  prayers  or  masses  to  be  offered  for  the  souls  of  the  donors  or 
founders.  There  were  different  endowments  of  this  kind  :  some  were  called 
colleges,  in  which  the  endowment  was  for  the  support  of  a  number  of  priests 
or  bedesmen  to  offer  such  masses  or  prayers ;  but  the  essence  of  all  of  them 
was,  that  the  object  of  the  endowment  was  to  secure  a  particular  spiritual 
benefit  for  the  souls  of  the  donors  or  some  particular  persons.  And  the 
scope  of  this  statute,  as  all  the  cases  upon  it  show,  was  the  same ;  and  it  was 
only  directed  against  such  endowments.  It  was  never  held  that  endowments 
for  the  support  of  divine  service,  even  though  that  service  was  the  mass, 
was  within  the  statute.  Thus,  in  one  of  the  numerous  cases  on  the  statute, 
it  was  said  that  the  statute  made  an  express  difference  between  land  given 
for  the  maintenance  of  an  obit,  and  land  given  for  the  maintenance  of  a 
priest  or  of  divine  service,  and  it  was  only  the  former  which  was  forfeited 
{Hart  V.  Brewer,  Cro.  Eliz.,  449).  Otherwise,  it  was  said,  all  the  church 
land  in  England  would  be  forfeited ;  and  if  land  was  given  to  a  priest,  qua- 
tenvs  a  parish  priest,  to  chant  mass  {i.  e.,  generally)  it  was  not  forfeited,  but 
only  if  it  was  to  say  mass  for  the  soul  of  the  donor  or  other  particular  per- 
son {Adavis  V.  Lambert,  4  Coke,  113).  All  the  cases  are  to  the  like  eflect. 
Where  one  devised  money  to  a  dean  and  chapter  to  the  intent  to  find  a 
chantry  in  their  church  perpetually,  and  an  obit  for  the  soul  of  the  donor, 
and  that  tlie  chantry  priest  should  have  forty  marks  yearly,  and  the  money 
was  paid,  and  tiie  king's  license  given  to  purchase  land  for  the  use,  which 
they  did,  and  made  ordinances  for  the  settling  of  tlie  service,  and  laid  out 
money  yearly  for  the  maintenance  of  a  priest  and  an  obit,  it  was  held  that 
this  was  not  a  chantry,  ft)r  no  lands  were  given  by  the  founder,  and  the  dean 
and  chapter  appointed  no  lands  to  a  chantry,  but  only  bound  themselves  to 
pay  money  to  the  priest  for  the  obit ;  and  in  cases  where  no  lands  ^^^ere  given 
to  such  superstitious  purposes,  there  would   be,  it  was  said,  no  forfeiture 

»  Sect.  C. 
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given  for  the  finding  of  a  priest  forever,  or  for  the 
maintenance  of  any  anniversary,  obit,  light  or  lamp  in  any 

{Holloway  v.  Watkins,  Oro.  Jac,  51).  In  all  the  cases  under  the  statute,  the 
essence  of  the  use  was  the  stipulation  for  prayers  for  tlie  souls  of  particular 
persons.  Thus,  in  are  of  the  earliest,  lands  were  given  to  find  an  obit  in 
such  a  chapel  (appointing  a  certain  sum  for  it),  and  that  the  residue  should 
be  employed  for  the  reparation  of  the  chapel  in  which  tlie  obit  should  be 
celebrated ;  it  was  adjudged  that  as  the  land  was  given,  the  land  was  for- 
feited, an  obit  being  a  service  for  the  soul  of  a  particular  person  ( Whetstone's 
Case,  Duke,  89).  So  where,  in  the  reign  of  Edward  IV.,  lauds  were  given 
to  find  a  priest  to  say  divine  service  for  the  souls  of  certain  persons,  it  was 
adjudged  that  the  lands  were  forfeited,  as  the  uses  were  superstitious  [Colborn 
V.  Dale,  4  Coke,  116).  So  where  a  man  devised  land  to  find  a  priest  [i.  e.,  to 
say  prayers  for  his  soul),  it  was  held  superstitious  (Adams  v.  Stakes,  4  Coke, 
166).  So  in  another  case  where  the  gift  was  for  a  priest  to  pray  for  the 
souls  of  certain  persons  [Tate's  Case,  i  Coke,  113).  So  where,  in  the  reign 
of  Henry  VII.,  a  gift  was  to  the  intent  that  the  feoffees  should  take  the 
profits  and  tiierewith  find  a  priest  to  say  mass  for  the  souls  of  the  donor  and 
his  friends,  for  a  certain  term  of  years,  and  at  the  end  of  the  term  sell  the 
lands,  and  with  the  money  find  a  priest  to  chant  for  the  souls ;  and  the  priest 
liad  been  found  from  the  time  of  Henry  VII.  until  the  time  of  the  statute, 
and. the  lands  were  seized  by  Queen  Elizabeth  under  the  statute  {  Wilkham  v. 
Wood,  Duke,  93).  And,  it  is  to  be  observed,  that  unless  the  lands  were 
given  with  the  object  of  finding  a  priest  for  the  specific  purpose  of  offering 
divine  services  for  the  souls  of  the  donors,  the  gift  would  not  be  void, 
although  there  might  be  a  direction  to  pray  for  the  donor ;  for  otherwise,  all 
the  colleges  at  Oxford  or  Cambridge  would  be  confiscated,  as  the  statutes  all 
require  liiat  the  founders  should  be  prayed  for.  The  statute  only  applied 
if  the  object  was  to  find  the  priest.  In  the  11th  year  of  Henry  VI.,  a  gift 
was  made  to  the  intent  to  find  a  chaplain  ad  divina  celebranda,  until  the 
feoflbr,  or  his  heirs,  should  procure  a  foundation,  and  there  was  no  employ- 
ment, until  the  3d  year  of  Edward  VI. ;  and  therefore,  in  the  time  of  Queen 
Elizabeth,  one  purchased  the  land  as  a  concealment.  Afterwards  commis- 
sioners of  charitable  uses  decreed  the  land  away  from  him ;  but  the  decree 
was  set  aside  by  the  Lord  Chancellor,  because  the  use,  limited  to  find  a 
chaplain  ad  divina  celebranda,  was  no  use  within  the  statute;  but  the  chan- 
cellor decreed  the  land  to  the  first  use;  for  a  gift  quidam  capeUano,  ad  divina 
celebranda  in  a  certain  church  or  chapel,  is  no  superstitious  use  within  the 
statute  1  Edward  VI. ;  and  so  was  the  opinion  (jf  the  judges;  and  the  reason 
was,  because  that  is  the  general  case  of  all  parsons  in  England  ;  and  tlie  commis- 
sioners of  the  use,  wliere  only  for  a  chaplain,  might  decree  it  to  a  preacher 
[Duke's  Charitable  Uses,  154).  Thus,  in  the  reign  of  James  I.,  it  was  held, 
that  if  a  charitable  use  could  be  separated  from  the  superstitious,  it  should 
be  held  good.  And  so  it  was  held  that  if  there  was  a  limitation  of  lands, 
rents,  etc.,  to  keep  and  maintain  an  obit  or  anniversary  for  the  souls  of  such 
and  sucli  persons,  and  all  Christian  souls,  or  the  like,  and  that  so  much  out 
of  the  land  shall  be  spent  yearly  about  it,  but  all  the  rest  of  the  profits  shall 
go  to  the  repair  of  the  highways,  or  such  like  uses,  this  is  a  good,  charitable 
use  for  all  the  overplus  [Adams  v.  Lambert,  4  Coke,  104).  And  in  a  learned 
work  already  cited  upon  charitable  uses,  the  substance  of  the  cases  upon 
this  subject  is  thus  stated:  "If  lands,  rents,  or  manors,  etc.,  are  assigned,  to 
have  continuance  forever,  or  for  a  time  only,  towards  or  for  the  maintenance 
of  a  stipendiary  priest,  or  for  the  maintenance  of  an  anniversary  or  obit,  or 
of  any  light  or  lamp  in  any  church  or  chapel,  or  any  like  intent,  these,  and 
such  like  gifts  and  dispositions  as  these,  are  not  to  be  accounted  charitable 
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church  or  chapel,  or  the  like  ;   all  fraternities,  brother- 
hoods, and  guilds  (except  those  for  mysteries  and  crafts), 

uses,  but  superstitious  uses  within  the  province  of  this  statute;  and  what  is 
disposed  and  settled  in  any  sucli  course  is  forfeited  and  given  to  the  king. 
And  therefore,  if  any  time  heretofore  any  such  thing  hath  been  given,  or 
shall  hereafter  be  given,  by  any  man  at  his  last  will,  at  his  deatli,  or  by 
act  executed  in  liis  life-time,  to  any  person,  sole  or  corporate,  for  life  or  year, 
to  the  intent  or  upon  condition  to  find  a  chaplain,  and  have  the  service  of 
a  priest  to  say  mass,  or  to  have  a  priest  or  other  man  to  pray  for  the  soul  of 
any  dead  man  in  such  a  church  or  other  place,  or  to  have  or  maintain  per- 
petual obits,  etc.,  to  be  used  at  certain  times,  to  help  to  save  the  souls  of  men 
out  of  the  supposed  purgatory,  these  and  such  like  uses  are  not  charitable, 
but  are  looked  upon  and  accounted  in  law  as  superstitious  uses;  and  therefore 
all  these,  and  such  like  uses,  are  void,  and  the  lands  so  given  to  such  super- 
stitious uses  are,  by  other  statutes,  given  to  the  king ;  yet  so,  if  there  be  any 
charitable  use  intermixed  with  the  superstitious  use,  and  that  can  be  distin- 
guished, then  the  king  shall  have  only  so  much  as  is  given  to  the  supersti- 
tious use,  and  not  that  which  is  given  to  the  charitable  use  also"  [Adams  and 
Lambert's  Case,  4  Coke,  104;  HoUoivay  v.Waikins,  2  Cro.  Jac,  51).  Thus,  if 
£20  a  year  were  given,  to  find  a  priest  with  £10  of  it,  and  that  the  rest  should 
be  for  the  poor,  the  king  should  only  have  the  £10  ;  but  if  it  were  for  finding 
of  a  priest  and  maintenance  of  poor  men,  without  saying  how  much  the 
priest  should  have,  the  king  should  have  all  [Duke's  Charitable  Uses,  59).  If 
land  of  £20  a  year  be  given  for  finding  a  salary,  for  a  priest  £10  of  it,  and 
there  is  also  another  good  use  limited  with  it,  there  the  king  will  have  but 
£10,  although  the  other  necessaries  are  to  be  found  for  the  priest,  for  a  good 
use  uncertain  shall  be  preferred  before  a  superstitious  uncertain  use;  but  if 
nothing  uncertain  be  limited  to  the  priest,  all  the  land  will  go  the  king.  If 
land  be  given  to  find  a  priest,  the  king  will  have  it ;  but  if  a  priest  have  but 
a  stipend  out  of  the  land,  the  king  shall  have  but  the  stipend.  When  a  cer- 
tain sum  is  limited  to  a  priest,  and  other  good  uses  are  also  limited  which 
depend  upon  the  superstitious  use,  all  in  this  case  is  given  to  the  king.  If 
all  the  uses  be  superstitious,  of  what  certainty  soever  they  are,  the  whole 
land  is  given  to  the  king;  otherwise  it  is  if  there  be  any  good  use  [Ibid.). 
The  learned  author  added,  that  "prayer  for  the  dead,  out  of  as  well  as  in  a 
church  or  chapel,  may  make  the  use  superstitious"  [Ibid.).  But  this  is  de- 
cidedly erroneous,  unless  it  is  to  be  understood  (as  perhaps  it  is)  of  such 
prayers  for  the  dead  as  were  within  the  scope  of  the  statute,  i.  e.,  [)rayers  or 
divine  services  specially  bargained  for,  so  to  speak,  by  the  terms  of  the  gift, 
for  the  benefit  of  the  souls  of  the  donors  or  of  particular  persons  designated 
by  him.  There  is  nothing  in  the  statute,  nor  in  its  scope,  its  provision,  or 
its  spirit,  against  gifts  or  endowments  for  the  souls  of  the  dead  generally. 
This  can  be  shown  conclusively  thus:  that  at  the  time  the  former  statute  on 
the  subject  passed,  the  mass  was  still  the  established  worshij)  of  the  country, 
and  every  mass  is  a  mass  for  the  dead,  as  it  is  expressly  offered  pro  vifis  et 
defunctis;  and  the  only  difierence  between  an  ordinary  mass  and  one  for  the 
dead  is,  tliat  in  the  latter,  the  mass  is  directed  to  the  benefit  of  the  souls  of 
the  dead,  the  other  generally  or  particularly  by  virtue  of  the  particular  in- 
tention of  the  celebrant.  And  such  masses  for  the  dead  continued  to  be 
offered,  and  are  provided  for  by  Henry's  will.  It  is  impossible,  therefore,  that 
masses  for  the  dead  generally  could  be  deemed  to  be  within  these  statutes ; 
and  the  same  thing  is  i)robable  in  another  way.  For  in  our  own  time,  and 
upon  the  second  Prayer-Book  of  Edward  VI.,  or  one  substantially  tlie  same, 
it  lias  buen  held  that  there  is  nothing  even  in  the  rules  or  formularies  of  the 
Church  of  England  against  prayers  for  the  dead.     This  being  so,  it  is  mani- 
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with  all  their  lands  and  possessions.  There  are  several 
exceptions  in  this  act  which  have  saved  some  of  the  least 

fest  that  it  could  not  be  that  gifts  merely  for  prayers  or  masses  for  the  dead 
generally  could  be  deemed  illegal  within  the  scope  of  the  statute.  It  must 
have  been  the  bargaining  for  the  benefit  of  such  masses  for  the  souls  of  the 
donors,  and  the  notion  that  by  such  bargaining  the  benefit  could  be  obtained, 
which  made  the  gifts  "superstitious"  within  the  meaning  of  the  statute.  It 
was  not  until  a  considerable  time  after  this  statute  that  the  mass  was  pro- 
scribed and  its  celebration  rendered  illegal ;  and  as  this  statute  confiscated 
existing  endowments  which  had  been  made  under  the  same  form  of  the  law, 
it  was,  as  regards  those,  penal  in  its  nature,  and  not  to  be  extended  by  con- 
struction, and  it  has  been  seen  it  was  not  extended  to  confiscate  existing  en- 
dowments merely  for  the  maintenance  of  the  mass.  The  learned  Lingard 
observes  upon  tiiis  act:  "Our  lawyers  teach  that  by  the  statute  passed  on 
this  occasion  lands  and  goods  subsequently  given  to  superstitious  uses  are 
forfeited  to  the  king;  yet  the  operation  of  the  statute  is  expressly  limited  to 
lands  and  goods  belonging  to  colleges  and  cliantries  which  existed  within 
tiie  last  five  years,  or  given  for  anniversaries  and  obits  kept  or  maintained 
within  the  five  years  next  before  the  said  first  day  of  the  j)arliament  {Stat, 
of  Realm,  c.  iv.,  20,  26).  There  is  nothing  in  the  act  to  make  it  forfeiture" 
{Lingard' s  Hist.  Eng.,  vol.  v.,  c.  iv.).  That  is  so,  no  doubt,  so  far  as  regards 
the  terms  of  the  statute,  and  as  a  general  rule  or  principle  a  penal  law  is 
never  extended  beyond  its  express  terms ;  and  the  passing  of  the  second 
statute  is  itself  an  instance  of  it,  for  but  for  that  principle  the  former  act  might 
as  well  have  been  extended  by  construction  to  include  all  such  endowments 
as  came  within  the  scope  of  its  object,  which  no  doubt  was  the  suppression 
of  all  such  endowments,  yet  a  second  statute  was  deemed  necessary  to  confis- 
cate all  which  had  not  been  confiscated  under  the  first.  But  the  reason  for 
the  second  statute  was,  that  the  first  was  expressly  limited  to  take  effect  only 
during  tiie  late  king's  life;  and  the  reason  for  the  extension  of  the  operation 
of  the  second  act  backwards  for  five  years  was,  that  ordinarily  a  statute,  espe- 
cially if  penal,  is  prospective ;  and  as  there  had  been  an  act  in  force  down 
to  the  end  of  the  late  king's  reign,  it  was  probably  thought  that,  but  for  an 
express  provision  for  a  retrospective  operation  of  the  second  statute,  it  would 
not  be  so  construed.  As  regards  its  having,  however,  been  construed  ever 
after  as  rendering  illegal  all  subsequent  endowments  of  the  same  nature,  it  is 
to  be  observed  tliat  it  had  escaped  the  attention  of  the  learned  historian,  that 
as  regards  such  endowments,  they  were  probably,  on  more  grounds  than  one, 
and  certainly  on  one,  entirely  illegal.  In  the  most  usual  class  of  cases,  when 
the  endowments  were  out  of  land,  they  would  be  clearly  contrary  to  the 
statutes  of  mortmain.  The  old  endowments,  as  already  has  been  shown  in 
a  former  volume,  required  the  license  of  the  crown  to  make  them  legal ;  and 
without  such  licenses  (which,  of  course,  were  no  longer  obtainable),  they 
were  clearly  illegal.  And  even  when  the  endowments  were  not  out  of  land, 
thev  would  probably  be  contrary  to  public  policy,  extending  to  perpetuity; 
and  also  upon  another  ground,  that  they  were  in  the  nature  of  pecuniary 
bargains  or  conditions  for  a  personal  spiritual  benefit,  which,  to  say  the  least, 
would  savor  strongly  of  simony,  and  lead  to  great  danger  of  abuse.  For 
the  essence  of  these  endowments  was,  as  has  been  seen,  that  the  masses 
should  be  oflered  for  the  benefit  of  the  souls  of  the  donors,  so  that  in  effect 
the  donors  secured  money  in  perpetuity  for  spiritual  benefits  to  themselves. 
And  the  canon  law,  in  this  respect,  followed  by  the  common  law,  considered 
the  payment  of  money  for  the  procuring  of  a  spiritual  benefit  as  simony, 
unless  Vhen  custom  "sanctioned  some  small  and  necessary  payment ;  and 
hence  the  canon  law  had  always  based  the  lawfulness  of  these  payments  for 


CHAP.  XXXI.]  STATUTES   AS   TO   RELIGION.  25 

objectionable  of  these  institutions  (stripped,  however,  of 
their  superstitions),  and  such  as  were  only  included  in 

masses  on  the  necessity  of  their  pro  sustentatione ;  whence  it  would  follow 
that,  beyond  what  was  thus  necessary,  they  would  not  be  lawful.  And  on  the 
same  principle,  payments  for  sacraments,  as  baptism  or  matrimony,  were 
only  sanctioned,  either  by  common  law  or  canon  law,  to  the  extent  to  which 
custom  had  allowed  them,  which  was  always  to  some  such  small  amount  as 
would  preclude  the  possibility  of  a  corrupt  motive  in  the  administration  of 
the  sacrament.  It  is  obvious  that  to  the  extent  to  which  these  endowments 
went  beyond  such  limit,  they  would,  to  say  the  least,  be  in  danger  of  the  mis- 
chief of  simony,  and  even  when  they  did  not  exceed  that  limit  they  would 
be  still  open  to  serious  objection  on  another  ground  of  public  policy,  which 
is  often  suggested  in  the  cases  on  the  subject  in  the  Year-Books,  viz.,  that 
they  tended  to  keep  up  a  distinct  order  or  class  of  priests  without  parochial 
duties,  and  without  any  duties  at  all  beyond  the  daily  duty  of  offering  the 
stipulated  masses,  and  who  therefore  would  be  in  great  danger  of  idleness 
and  its  attendant  vices.  That  this  act  had  been  observed  in  Catholic  times, 
and  during  the  whole  period  of  the  existence  of  these  endowments,  is  manifest 
from  the  contemptuous  course  often  adopted  towards  the  chantry  priests,  of 
attempting  to  prosecute  them  under  the  statute  of  laborers,  and  the  sarcastic 
tone  in  which  this  attempt  was  answered  by  the  observation  that  they  were 
not  like  the  parochial  clergy,  who  really  had  work  to  do,  as  in  visiting  the 
sick,  instructing  their  flocks,  and  the  like  (  Year-Book,  50  Edvi.  III.,  fol.  13). 
And  it  is  probable  that  few  things  had  more  tended  to  bring  the  old  religion 
into  disrepute  than  the  abuses  of  these  endowments  and  their  tendency  to  fos- 
ter an  idle,  corrupt,  and  dissolute  order  of  priests,  who  had  a  constant  pecuni- 
ary temptation  to  offer  divine  services  from  sordid  motives,  and  whose  conduct 
and  character,  thus  debased  and  degraded,  would  tend  to  cast  odium  upon 
the  ancient  faith  and  worship.  Thus,  therefore,  there  were  reasons  of  public 
policy  for  regarding  these  endowments  as  illegal  for  the  future,  independent 
of  any  statute,  though  of  course  recognized  and  confirmed  by  a  statute  which 
abolished  all  such  endowments  as  then  existed.  And  although,  as  regarded 
such  endowments  as  existed,  and  had  been  erected  with  the  license  of  the 
crown  and  under  the  sanction  of  the  letter  of  the  law,  it  would  be  necessary 
to  have  a  statute  expressly  to  confiscate  them,  and  such  statute  would  have 
the  character  of  a  penal  law,  it  would  not  be  so  of  future  endowments  of  the 
same  character;  and  therefore  the  courts  have  ever  since  this  statute  held 
such  endowments  illegal.  It  would,  however,  be  a  great  error  to  suppose 
that  this  statute  rendered  endowments  for  masses  illegal,  for  that  was  only 
the  Catholic  worship,  which  remained  legal  until  after  this  statute.  And 
although  it  may  sometimes  have  been  supposed  that  it  was  this  statute  which 
rendered  endowments  for  masses  illegal,  that  was  a  complete  mistake;  and 
the  illegality  must  be  ascribed  either  to  the  subsequent  statutes  proscribing 
the  mass  and  making  the  celebration  of  it  penal,  or  to  the  fact  that  endow- 
ments for  masses  were  almost  always  associated  with  some  express  or  implied 
stipulation  for  the  personal  benefit  of  the  donors.  '  It  was  this  sort  of  bargain, 
condition,  or  stipulation  which  formed  tlie  mischief  or  art  of  these  endow- 
ments, and  it  must  be  carefully  kept  in  mind  that  the  statute  was  not  directed 
against  endowments  for  the  sup[)ort  of  the  Catholic  worship,  tliat  is,  the  mass, 
but  only  against  endowments  for  the  ofiering  of  masses  for  the  souls  of  the 
donors  or  other  particular  persons  for  whose  sake  the  benefit  was  bargained 
or  stipulated  for.  In  the  reign  of  Klizabeth  a  case  arose  in  whicli  it  was 
said  that  the  intent  of  the  statute  was  not  to  give  to  the  crown  all  land  given 
for  maintenance  of  persons  appointed  to  pray  for  souls,  for  if  so,  then  all 
the  lands  of  parsons,  of  churches,  deans,  and  chapters,  and  such  like,  should 
VOL.  v.  — 3 
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the  expressions  of  the  act,  hut  not  in  its  design,  as  the 
universities  and  colleges  for  learning  and  piety. 

This  is  followed  hy  stat.  2  and  3  Edward  VI.,  c.  1,  for 
the  uniformity  of  service,  and  administration  of  the  sacra- 
ments. This  act  states  that  there  had  been  for  a  long  time 
divers  forms  of  common  prayer,  as  the  use  of  Sarum,  of 
York,  of  Bangor,  and  of  Lincoln;  and  besides  these,  many 
more  forms  had  of  late  been  used,  as  well  in  morning  and 
evening  prayer  as  in  the  communion,  commonly  called  the 
mass ;  that  the  king  had  endeavored  in  vain  to  prevent 
other  innovations  of  this  kind  (a),  and  therefore  had  ap- 

be  given  to  the  crown,  which  never  hail  been  admitted  by  the  judges  who 
had  expounded  the  statute  from  the  time  of  its  making.  And  the  reason  was 
because  the  principal  purpose  of  the  gifts  to  such  persons  was  their  proper 
support,  and  not  the  superstitious  use,  although  tliey  should  be  desired  to 
ofi'er  pravers  for  the  souls  of  the  dead,  as  was  esteemed  the  charitable  course 
in  that  age.  Therefore  it  was  said,  where  the  land  was  given  merely  with  a 
declaration  that  a  certain  portion  of  the  profits  should  be  given  for  the 
superstitious  use,  only  that  portion  should  go  to  the  crown,  and  not  the  rest, 
nor  the  land  (Case  of  the  Skinners'  Company,  Moore's  Beps.,  130).  It  was  held 
in  the  case  of  the  college  of  Maidstone  that  it  was  to  be  taken  to  have  been 
given  to  tlie  crown  by  the  act  of  Edward  VI.,  and  not  by  that  of  Henry 
VIII.,  as  the  later  statute  goverTied  it. 

(a)  The  first  step  taken  was  by  issuing  injimctions  under  the  royal  au- 
thority [Wilkijis,  iv.,  11,  14;  17  Collier,  11)  regarding  matter  of  religious 
doctrine  and  worship,  which  were  enforced  by  a  royal  visitation  by  royal 
commissioners.  It  should  seem  that,  under  the  statutes  of  Henry  VIII., 
establishing  the  royal  supremacy,  this  was  legal,  and  therefore  that  the  in- 
junctions had  a  lawful  and  binding  force  and  authority  by  virtue  of  those 
statutes  ;  for  to  establish  the  royal  supremacy,  and  yet  not  sanction  its  exer- 
cise, would  indeed  have  been  idle.  And  it  should  seem  that  this  supremacy 
exists  in  its  fullest  sense  and  to  the  fullest  extent,  except  so  far  as  it  may  be 
restrained  by  any  subsequent  statutes,  as,  for  instanr:e,  those  establishing  the 
Prayer-Books.  The  theory  on  which  these  injunctions  were  issued  was  clearly 
that  the  royal  supremacy  gave  the  sovereign  an  authority  in  spiritual  matters 
paramount  to  that  of  the  bishop;  for  when  the  commissioners  arrived  in 
a  diocese,  the  exercise  of  spiritual  authority  by  any  other  person  ceased. 
Hitherto  it  hail  been  deemed  that  the  rites  and  ceremonies  of  the  church  were 
matters  entirely  for  ecclesiastical  cognizance  and  control.  "The  power  of 
the  Privy  Council,"  says  Bishop  Burnet,  "  had  been  much  exalted  in  King 
Henry's  time  by  act  of  parliament,  and  one  proviso  in  it  was,  that  the  king's 
council  should  have  the  s^me  authority  when  he  was  under  age  tiiat  he  him- 
self had  at  full  age.  So  it  was  resolved  to  begin  with  a  general  visitation  of 
all  England,  which  was  divided  into  six  districts;  and  two  gentlemen,  a 
civilian  or  divine,  a!id  a  register,  were  appointed  for  every  one  of  them ;  but 
before  they  were  sent  out,  there  was  a  letter  written  to  all  the  bishops,  giving 
them  notice  of  it,  and  suspending  their  jurisdiction  while  it  lasted.  ...  In 
this  new  direction  order  was  given  to  repeat  the  king's  title  of  supreme 
head"  (Burnet's  History  of  Bf formation,  vol.  i.,  book  2).  So  it  is  plain  that 
the  issuing  of  these  injunctions  was  considered  an  exercise  of  the  royal 
supremacy,  and  is  therefore  of  great  interest,  as  the  first  direct  exercise  of  it 
in  the  alteration  and  regulation  of  worship.     ]S^or  can  there  be  any  doubt 
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pointed  the  Archbishop  of  Canterbury  and  other  bishops 
to  draw  one  convenient  and  meet  order  of  prayer  and  ad- 
ministration of  the  sacraments,  to  be  used  all  over  Eng- 
land and  "Wales,  which  they  had  now  performed  in  a  book 
entitled  "  The  Book  of  the  Common  Prayer  and  Adminis- 
tration of  the  Sacraments,  and  other  Rites  and  Ceremonies 
of  the  Church,  after  the  Use  of  the  Church  of  England  "  (a) ; 

that,  but  for  the  subsequent  statutes  establishing  a  certain  order  of  prayer 
and  worship  in  tlie  Church  of  Enghmd,  it  would  be  in  the  power  of  the  crown, 
in  the  exercise  of  its  supremacy  under  the  statutes  of  Henry  VIII.,  to  direct 
any  alterations  therein.  The  frequent  exercise  of  this  authority  in  com- 
manding forms  of  prayer  to  be  used  in  clnirches  on  particular  occ;isions  is  a 
proof  of  this,  the  statutes  only  applying  to  ordinary  worship  ;  and  the  royal 
authority  remaining  supreme  in  any  cases  not  restrained  by  the  statutes. 
On  the  other  hand,  the  present  and  the  subsequent  Prayer-Books,  both  being 
by  authority  of  parliament,  could  supersede  any  ordinances  established  merely 
by  royal  authority,  as  the  injunctions  issued  in  the  1  Edward  VI.,  already 
alluded  to.  On  the  same  principle,  the  second  of  these  acts,  coupled  with 
those  of  Elizabeth  and  Charles  II.,  clearly  supersede  the  former  in  anything 
inconsistent  therewith.  This  has  been  repeatedly  affirmed  by  the  judicial 
committee  of  the  Privy  Council  in  the  many  cases  which  have  arisen  on  the 
subject  (  Westerton  v.  Liddell,  Moore,  176-184 ;  and  Parker  v.  Leach,  2  Moore,  N. 
S.,  199).  The  lordships  were  clearly  of  opinion  that  tlie  injunction  in  ques- 
tion, so  far  as  it  could  be  taken  to  authorize  the  use  of  lii^dits  as  a  ceremony 
or  ceremonial  act,  was  abrogated  or  repealed  by  the  act  1  Elizabeth,  c.  ii.,  {)ar- 
ticularly  by  section  27,  and  by  the  present  Prayer-Book  and  act  of  uniformity, 
and  that  the  use  of  lighted  candles,  viewed  as  a  ceremony,  or  ceremonial  act, 
can  derive  no  warrant  from  that  injunction  {Martin  v.  Maconochie,  coram  Privy 
Council,  1868-9).  Tlie  statutes  on  this  subject  are,  it  was  hekl  in  that  case, 
decisive  and  conclusive  in  ail  questions  of  worship  or  faith,  and  nothing  can 
be  regarded  as  of  authority  but  what  is  recognized  or  prescribed  by  the  stat- 
utes. The  subsequent  acts  of  Elizabeth  and  Cliarks  are  based  upon  the  present. 
(a)  This  was  the  act  of  2  and  3  Edward  VL,  it  giving  parliamentary 
authority  to  the  first  Prayer-Book  of  Edward  VI.,  the  title  of  which,  it  will 
be  observed,  included  "ceremonies,"  as  well  as  "forms  of  prayer  or  rites,"  so 
that  the  act  seems  to  have  applied  that  parliamentary  authority  to  the  rubric, 
or  directions  as  to  ceremonies,  not  less  than  to  the  prayers.  This  Prayer- 
Book  was  indeed  superseded  by  one  established  under  the  same  authority  by 
the  act  5  and  6  Edward  VL,  and  called  the  Second  Prayer-Book  of  Edward 
VI.  But  then  the  present  act  remained  of  importance ;  because,  by  the 
rubric  in  that  second  act,  it  was  provided  that  such  ornaments  of  the  church 
and  of  the  ministers  thereof,  at  all  times  of  their  ministrations,  shall  be  re- 
tained to  be  in  use  as  were  in  the  Church  of  England  by  the  authority  of 
parliament  in  the  second  year  of  Edward  VI.,  which  has  lately  been  con- 
strued on  the  highest  authority  to  mean  the  statute  2  and  3  Edward  VL, 
above  mentioned.  As  regarded  other  matters,  indeed,  that  is,  forms  and 
ceremonies,  the  second  Prayer-Book  would  be  the  governing  authority. 
And  it  is  not  immaterial  to  observe,  that  whereas  in  the  first  Prayer-Book  of 
King  Edward  VI.  there  was  contained  at  the  end  a  rubric  in  these  words: 
"As  touching  kneeling,  crossing,  holding  up  of  hands,  knocking  upon  the 
breast,  and  otiier  jestures,  they  may  be  used  or  left,  as  every  man's  devotion 
servctli,  without  blame;  "  this  rubric  was  in  the  second  Prayer-Book  of  Ed- 
ward VL,  and  in  uU  the  subsequent  Prayer-Books  omitted. 
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wherefore  it  was  enacted,  that  every  minister  in  cathe- 
drals, parish  churches,  and  other  places,  should  be  bound 
to  say  and  use  the  matins  and  even-song,  celebration  of  the 
Lord's  Supper,  commonly  called  the  mass,  and  adminis- 
tration of  each  of  the  sacraments,  and  all  their  common 
and  open  prayer,  in  such  order  and  form  as  is  mentioned 
in  the  aforesaid  book,  and  not  otherwise,  under  certain 
penalties,  which  we  shall  hereafter  mention. 

That  the  clergy  might  be  relieved  from  the  restraint 
which  had  been  imposed  on  them  by  the  Romish  church, 
in  violation  of  the  first  command  given  by  heaven  to  man- 
kind, it  is  declared  by  stat.  2  and  3  Edward  VI.,  c.  21,  that 
all  laws,  canons,  constitutions,  and  ordinances  which  forbid 
marriage  to  any  ecclesiastical  or  spiritual  persons,  who  by 
God's  law  may  lawfully  marry,  shall  be  void ;  and  to  com- 
pel the  performance  of  marriage,  where  engagements  had 
been  made,  the  stat.  32  Henrj'VIII.,  c.  38  (only  as  far  as 
concerned  pre-contracts),  was  repealed  by  stat.  2  and  3  Ed- 
ward VI.,  c.  23  (a),  and  the  ecclesiastical  judge  is  thereby 

(a)  The  statute  of  Henry  VIII.  only  referred  to  contracts  per  verba  defu- 
turo,  the  object  being  to  give  validity  to  marriages  regularly  performed  in 
virtue  of  any  pre-contract ;  but  taken  in  the  naost  extensive  signification,  that 
statute  leaves  open  the  question  as  to  cases  where  such  pre-contract  had  been 
consummated.  It  siiould  seem  that  a  contract  per  verba  de  prcesenli  would 
not  be  within  that  act,  wliich  only  refers  to  contracts  de  futuro.  Hence  the 
present  statute,  2  and  3  Edward  VI.,  c.  xxii.,  repealing  that  act,  left  the  law 
as  it  was  before.  It  is  to  be  observed  that  the  form  of  words  of  marriage 
found  in  the  ritual  of  the  Cliurch  of  England,  as  established  by  the  authority 
of  parliament  in  the  2  and  3  Edward  Vl.,  c.  i.,  is  a  form  of  words  of  present 
contract,  and  was  not  then  for  the  first  time  made,  but  in  part  altered  and  in 
part  retained  from  the  former  rituals,  which  had  been  handed  down  from  the 
greatest  antiquity,  as  appeared  from  the  canon  of  the  Council  of  Trent  on 
the  subject  {supra,  v.  ii.,  c.  i.).  The  law  on  the  general  subject  was  the  same 
as  before  that  of  Henry  VIII.  That  the  law  drew  a  distinction  between  mere 
contract  for  a  marriage  and  its  actual  celebration  or  completion,  whether 
by  consummation  or  solemnization,  is  indeed  manifest,  and  may  be  illus- 
trated by  many  cases.  Thus  in  the  reign  of  Elizabeth  this  case  occurred:  A 
man  and  woman  contracted  matrimony  per  verba  deprwsenti,  and  afterwards 
siie  took  another  to  husband,  and  cohabited  with  him,  and  the  first  sued  her 
in  the  spiritual  court,  and  sentence  was  pronounced  that  she  did  marry  the 
first:  "Quod  praedicta  Agnes  subiret  matrimonium  cum  prsefato  S.  et  in- 
super  pronuntiatum  decretum  et  declaratum  fuit  dictum  matrimonium  fore 
nullum,"  etc.,  which  marriage  took  place,  and  they  had  issue,  who  were  held 
legitimate  (Benting  v.  Leapingwell,  4  Coke,  29  ;  Moore,  169).  There  it  was  re- 
cognized in  the  court  of  law  that  pre-contract  was  a  bar  to  a  marriage,  that 
a  spiritual  court  could  decree  the  celebration  of  the  marriage  first  contracted, 
and  that  the  issue  of  such  marriage  would  be  legitimate.  There  can  be  no 
doubt  that  after  these  statutes,  though  the  jurisdiction  in  matters  of  matri- 
mony still  continued  in  the  ecclesiastical  courts  (so  far  as  it  had  been  so  be- 
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authorized  to  give  sentence  for  solemnization  of  marriage 
upon  a  pre-contract,  as  before  that  act. 

The  foregoing  laws  were  rather  intended  to  institute  and 
build  up  than  to  destroy ;  but  such  steps  having  been  taken, 
the  Reformation  was  pushed  on  with  more  vigor,  and  a 
sort  of  persecution  was  begun  against  the  old  superstition. 
It  was  enacted  by  stat.  3  and  4  Edward  VI.,  c.  10,  that 
since  the  common  prayer  had  been  set  forth,  containing 
nothing  but  the  pure  word  of  God,  the  corrupt,  vain,  un- 
true, and  superstitious  services  should  be  disused ;  and 
therefore  all  antiphoners,  missals,  grailes,  processionals, 
manuals,  legends,  pies,  portuasses,  primers,  in  Latin  or 
English,  couchers,  journals,  ordinals,  and  all  other  books, 
should  from  thenceforth  be  abolished;  all  persons  and 
bodies  corporate  having  any  such  books  or  images  taken 

fore,  that  is,  as  to  the  lawfulness  of  the  marriage  by  the  spiritual  law  or  the 
law  of  tlie  church),  these  courts  were  held  bound  by  the  canon  law,  as  allowed 
by  the  laws  of  the  realm.  Thus,  as  Lord  Coke  laid  down,  "  As  in  temporal 
matters  the  king,  by  the  mouths  of  the  judges  in  his  courts  of  justice,  doth 
judge  and  determine  the  same  by  the  temporal  laws  of  England,  so  in  cases 
ecclesiastical  and  spiritual,  as,  namely"  (enumerating  among  others,  matri- 
mony), "  the  same  are  to  be  determined  and  decided  by  the  king's  ecclesias- 
tical law  of  this  realm ;  and  albeit  the  kings  of  England  derived  their  eccle- 
siastical laws  from  others,  yet  so  many  as  were  approved  and  allowed  were, 
by  and  with  a  general  consent,  aptly  and  rightly  called  the  king's  ecclesias- 
tical laws"  [Cardross  Case,  5  Coke's  Reps.,  1).  In  a  subsequent  case  which 
came  before  the  common-law  court  upon  a  motion  for  a  prohibition,  upon  a 
suggestion  that  the  contract  was  in  fact  per  verba  de  futuro,  for  which  the 
party  would  have  a  remedy  at  common  law,  the  case  was  disposed  of  by  the 
court,  and  the  prohibition  was  refused,  upon  the  ground  that  the  spiritual 
courts  have  jurisdiction  of  all  matrimonial  causes  whatever,  and  that  there 
was  no  reason  to  prohibit  them,  because  this  may  be  a  future  contract,  for 
breach  of  which  an  action  would  lie  {Jesson  v.  Collins,  2  Salk.,  437  ;  6  3for., 
155).  And  there  Holt,  C.  J.,  said,  "A  marriage  per  verba  deprctsenti  was  a 
marriage  which  it  has  never  been  disputed  would  be  correct,  according  to 
the  canon  law ;  and  that  law  had  never  been  interfered  with  by  the  com- 
mon law,  except  so  far  as  it  might  aflect  questions  of  temporal  right  and 
property."  So  Lord  Hale  laid  it  down :  "  The  rule  by  which  these  courts 
proceed  is  the  canon  law,  but  not  in  its  full  latitude,  and  only  so  far  as  it 
stands  unconnected  either  by  contrary  acts  of  parliament  or  the  common  law 
and  custom  of  England,  for  there  are  divers  canons  made  in  ancient  times, 
and  decretals  of  popes  that  never  were  admitted  here  in  England  "  {Hale's 
Jlist.  G.  L.,  2).  After  the  time  of  Lord  Hales  a  case  arose  in  which  a  man 
and  his  wife  were  members  of  a  dissenting  sect,  and  were  married  by  one  of 
their  ministers,  using  the  form  of  the  Common  Prayer,  except  the  ring,  the 
minister  being  a  mere  layman,  and  not  in  orders,  and  the  wife  dying,  the 
husband  took  out  administration  to  her  effects,  which  was  repealed;  and  the 
court  of  delegates  affirmed  the  repeal,  on  the  ground  tliat  the  husband,  de- 
manding a  right  due  to  him  as  husband  by  the  ecclesiastical  law,  must  prove 
himself  a  husband  by  the  ecclesiastical  law  {Haydon  v.  Guild,  1  Salk.,  119). 
3* 
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out  of  churches  or  chapels,  were  to  destroy  such  images, 
and  deliver  such  books  to  the  bishop  or  his  commissary 
within  three  months  to  be  destroyed;  and  persons  who 
omitted  so  to  do  were  to  forfeit  for  every  book  20s.  for  the 
first  offence,  £4  for  the  second,  and,  for  the  third,  imprison- 
ment at  the  king's  will.  And  for  putting  to  utter  oblivion, 
as  the  statute  s'ays,  the  usurped  authority  of  the  see^  of 
Rome,  as  well  as  for  the  necessary  administration  of  jus- 
tice, the  king  was  empowered,  in  like  manner  as  Henry 
VIII.  had  been,  by  stat.  3  and  4  Edward  YI.,  c.  ll,_during 
three  years  to  appoint  thirty-two  persons  to  examine  the 
ecclesiastical  laws  and  reform  them;  and  by  the  same 
statute,  c.  12,  to  appoint  six  prelates  and  six  other  persons 
to  draw  up  a  form  and  manner  of  making  and  consecrat- 
ing archbishops,  bishops,  priests,  deacons,  and  other  rnin- 
ist'ers  of  the  church. 

The  execution  of  these  two  commissions  took  up  the 
attention  of  the  reformers,  and  some  were  employed  in 
altering  the  Common  Prayer-Book,  where  exceptions  had 
been  made  to  it,  or  was  otherwise  thought  convenient  to 
amend  or  enlarge  it  (a).     After  this  was  completed,  at  least 

(a)  This  was  the  act  authorizing  the  second  Prayer-Book  of  Edward  YL, 
which  of  course  superseded  the  first  act,  except  so  for  as  the  former  was  re- 
ferred to  and  preserved.  It  was  referred  to  and  preserved  as  to  ornaments, 
but  not  as  to  rites,  ceremonies,  or  forms  of  prayer.  As  to  these,  the  well- 
known  principle,  that  later  statutes  abrogate  prior  ones  must  prevail.  And 
of  course  the  force  of  statutes  must  prevail  over  mere  ordinances  of  the 
crown,  as  the  injunctions  of  Edward  VI.,  already  alluded  to.  Kubrics  con- 
tained in  the  first  Prayer-Book  of  Edward  VI.  are  omitted  in  the  second, 
and  therefore,  it  has  been  held,  were  not  preserved.  The  construction  put 
upon  this  act  has  been,  tliat  no  rite  or  ceremony  not  contained  in  it,  either 
expressly  or  by  direct  reference,  is  lawful.  Subsequent  statutes  have  con- 
firmed the  present  act,  and  as  to  ceremonies  have  abrogated  any  prior  au- 
thority. Tiius  there  are  the  1  Elizabeth,  c.  ii.,  and  the  14  Charles  II.,  c.  iv., 
tlie  acts  of  uniformity,  establishing  the  Book  of  Common  Prayer  in  its  pres- 
ent form.  Queen  Elizabeth's  act  of  uniformity,  sec.  4,  which  is  now  appli- 
cable to  the  present  Prayer-Book,  makes  it  penal  to  use  any  other  rite,  cere- 
mony, order,  form,  or  manner  of  celebrating  the  Lord's  Supper  .  .  .  than  is 
mentioned  and  set  forth  in  the  said  book;  and  any  prior  authority  for  the 
practice,  from  usage  or  otherwise,  would  be  avoided  by  sec.  27,  which  enacts 
tliat  "all  laws,  statutes,  and  ordinances  whereby  any  other  service,  adminis- 
tration of  sacraments,  or  common  prayer  is  limited,  established,  or  set  forth 
to  be  used  within  this  realm,  shall  from  henceforth  be  utterly  void  and  of 
none  effect."  Rubric  or  note  as  to  ornaments,  in  the  commencement  of  the 
Praver-Book,  is  in  these  words :  "  And  here  it  is  to  be  noted  that  such  orna- 
ments of  the  church  and  of  the  ministers  thereof,  at  all  times  of  their  min- 
istration, shall  be  retained  and  be  in  use  as  were  in  this  Church  of  England 
by  the  authority  of  parliament  in  the  second  year  of  the  reign  of  King  Ed- 
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the  form  of  ordination  and  the  Prayer-Book  (for  the  eccle- 
siastical laws  took  longer  time,  and  after  all  were  not 
finished  soon  enough  to  be  confirmed),  a  second  Actor 
act  of  uniformity  was  passed,  namely,  stat.  5  Uniformity. 
and  6  Edward  VI.,  c.  1.  This  act  begins  by  stating  that 
many  persons  refused  to  come  to  their  parish  churches,  and 
other  places  where  prayer,  administration  of  the  sacraments, 
and  preaching  was  used.  It  enacts,  therefore,  that  all  per- 
sons shall  faithfully  endeavor  themselves  to  resort  to  their 
parish  church  or  chapel  where  the  Common  Prayer  and 
such  service  was  used,  upon  every  Sunday  and  holyday, 
and  there  abide  during  the  time  of  Common  Prayer  and 
preaching,  upon  pain  of  the  censures  of  the  church,  which 
the  bishops  are  solemnly  in  God's  name  required  to  see 
executed;  and  they  are  thereby  empowered  to  reform  and 
punish  all  such  ofiences.  And  because,  says  the  statute, 
many  doubts  had  arisen  about  the  said  service,  "  rather  by 
the  curiosity  of  the  ministers  and  mistakers,  than  of  any  other 
iDorthy  cause^''  the  king  had  caused  the  Book  of  Common 
Prayer  to  be  faithfully  perused  and  made  perfect,  and  now 
annexed  it,  so  explained  and  perfected,  to  this  act;  at  the 
same  time  adding  a  form  and  manner  of  consecrating  arch- 
bishops, bishops,  priests,  and  deacons,  to  be  of  like  force 
and  authority  as  the  former,  with  the  same  provisions  as 
by  stat.  2  and  3  Edward  VI.,  c.  1,  were  ordained;  which 
statute  is  declared  to  be  in  force  for  establishing  this  book, 
now  explained  and  perfected,  and  the  form  of  consecration 

ward  VI."  The  construction  of  this  rubric  was  very  fully  considered  by  the 
Privy  Council  in  the  case  of  Westerton  v.Liddell  {Moore,  170) ;  and  the  prop- 
ositions established  by  the  judgment  in  that  case  may  thus  be  settled :  1. 
The  words  "  authority  of  parliament,"  in  the  rubric,  refer  to  and  mean  the 
act  of  parliament  2  and  3  Edward  VI.,  c.  i.,  giving  parliamentary  effect  to 
the  first  Prayer-Book  of  Edward  VI.,  and  do  not  refer  to  or  mean  canons  or 
royal  injunctions,  having  the  authority  of  parliament,  made  at  an  earlier 
period  [Ibid.,  160).  2.  The  term  "ornaments"  in  the  rubric  means  those 
articles  the  use  of  which  in  the  services  and  ministrations  of  the  church  is 
prescribed  by  that  Prayer-Book  {Ibid.,  156).  3.  The  term  "ornaments"  is 
confined  to  these  articles  {Ibid.).  4.  Though  there  may  be  articles  not  ex- 
pressly mentioned  in  the  rubric  the  use  of  which  would  not  be  restrained, 
they  must  be  articles  which  are  consistent  with  and  subsidiary  to  the  services, 
as  an  organ  for  the  singing,  a  credence-table  from  which  to  take  the  sacra- 
mental bread  and  wine,  cushions,  hassocks,  etc.  {Ibid.).  On  these  construc- 
tions of  the  rubric  lighted  candles  are  clearly  not  "ornaments"  within  the 
words  of  the  rubric,  for  they  are  not  prescribed  by  the  authority  of  parlia- 
ment therein  mentioned,  namely,  tlie  first  Prayer-Book;  nor  is  the  injunc- 
tion of  1547  the  authority  of  parliament  within  the  meaning  of  the  rubric 
[Martin  v .  Maconochie,  cor.  P.  C'.,  1869). 
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and  ordination.  Any  person  being  present  at  any  other 
form  of  prayer  than  according  to  this  book,  is,  for  the  first 
offence,  to  be  imprisoned  six  months ;  for  the  second,  a 
whole  year;  and  for  the  third,  during  hfe.  For  the  better 
observation  of  this  act,  curates  are  directed  once  a  year  to 
read  it  on  a  Sunday  in  the  church,  at  the  tone  of  the  most  as- 
sembly. The  next  statute  ^  appoints  the  fasts  and  feasts  as 
they  are  now  in  the  calendar. 

The  last  statute  made  upon  the  occasion  of  these  altera- 
tions in  religion  was  stat.  5  and  6  Edward  VI.,  c.  12,  to 
confirm  and  explain  the  former  stat.  2  and  3  Edward  VI., 
c.  21,  concerning  the  marriage  of  priests.  The  statute  says 
that  evil-disposed  persons  had  taken  occasion,  from  cer- 
tain words  in  that  act,  to  say  that  it  was  but  a  permission^ 
like  that  of  usury  and  other  unlawful  things  ;  and  therefore, 
that  children  born  from  such  nuptials  should  rather  be 
accounted  bastards  than  legitimate.  To  avoid  this  slan- 
der, the  statute  enacts  positively  that  the  marriage  of 
priests  and  spiritual  persons  is  true,  just,  and  lawful,  to 
all  intents  and  purposes,  and  their  children  legitimate,  as 
any  other  born  in  wedlock,  as  to  inheritance  and  every 
other  legal  right.  It  was  upon  these  acts  of  parliament 
that  the  reformed  church  stood  at  the  death  of  Edward 
VI. 

The  article  of  vagrancy  and  begging  seems  to  have  be- 
come a  greater  grievance  than  ever;  and  in  the  solicitude 
to  correct  and  suppress  the  efiects  of  this  evil,  the  parlia- 
ment, during  these  two  reigns,  more  than  once  changed 
its  system  of  conduct.  The  first  interposition  was  by  stat. 
1  Edward  VI.,  c,  3,  which  laments  the  increase 
of  vagabonds,  and  declares  them  to  be  more  in 
number  than  in  other  regions  (a).  The  design  now  was  to 
treat  such  oftenders  with  extreme  severity  (a).     This  act, 

(a)  This  was  in  effect  a  law  under  which  the  unhappy  monks,  who  had 
been  expelled  from  their  monasteries,  and  were  wandering  about  starving, 
sliould  be  seized  and  branded  as  slaves.  "  Another  act,"  says  Bishop  Burnet, 
"was  made  against  idle  vagabonds,  that  they  should  be  made  slaves  for  two 
years  by  any  that  should  seize  them.  This  was  chiefly  designed  against  the 
vagrant  monks,  as  appears  by  the  provisions  of  the  act,  for  they  went  about 
the  country  infusing  into  the  people  a  dislike  of  the  government,  that  is, 
naturally  enough,  complaining  of  being  starved."  "The  severity  of  this  act 
was  such  that  the  English  nation,  which  naturally  abliors  slavery,  did  not 
care  to  execute  it"  (Hist.  Reform.,  b.  ii.);  tliat  is,  the  act  was  so  atrocious 
that  it  could  not  be  executed ;  but  it  slmws  the  spirit  in  which  these  changes 

1  Chap.  3. 
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therefore,  begins  with  repealing  all  former  laws  for  the 
punishment  of  vagabonds  and  sturdy  beggars  ;  it  then  or- 
dains that  any  person  may  apprehend  those  living  idly, 
wandering,  and  loitering  about  without  employment, 
being  servants  out  of  place,  or  the  like,  and  bring  them 
before  two  justices,  who,  upon  proof  by  two  witnesses,  or 
confession  of  the  party,  were  to  adjudge  such  offender  to 
be  a  vagabond,  and  to  cause  him  to  be  marked  with  a  hot 
iron  on  the  breast  with  the  mark  of  V,  and  adjudge  him 
to  be  a  slave  to  the  person  who  brought  and  presented  him, 
and  to  his  executors,  for  two  years.  The  person  was  to 
keep  him  upon  bread,  water  or  small  drink,  and  refuse 
meat,  and  cause  him  to  work,  by  beating,  chaining,  or 
otherwise,  in  any  work  or  labor  he  pleased,  be  it  ever  so 
vile.  If  such  slave  absented  himself  from  his  master 
within  the  two  years,  for  the  space  of  fourteen  days,  then 
he  was  to  be  adjudged  by  two  justices  to  be  marked  on  the 
forehead,  or  the  ball  of  the  cheek,  with  a  hot  iron  with 
the  sign  of  an  S,  and  farther  adjudged  to  be  a  slave  to  his 
master  forever ;  and  if  he  run  away  a  second  time,  he  was 
to  be  deemed  a  felon.  Any  person  to  whom  a  man  was 
adjudged  a  slave,  had  authority  to  put  a  ring  of  iron  about 
his  neck,  arm,  or  leg.  A  similar  course  of  treatment  was 
by  act  directed  for  clerks-convict,  which  wdll  be  considered 
in  another  place. 

Any  child  of  the  age  of  five  years,  and  under  fourteen, 
wandering  with  or  without  such  vagabonds,  might  be 
taken,  and  adjudged  by  a  justice  to  be  servant  or  appren- 
tice to  the  apprehender  till  twenty  years  of  age,  if  a  female, 
and  twenty-four  if  a  man-child ;  the  child  to  be  treated  as 
a  slave,  and  punislied  with  irons  or  otherwise,  if  he  run 
away.  The  master  might  assign  and  transfer  such  slaves 
for  the  whole  or  any  part  of  their  time.  If  such  slaves, 
either  during  their  slavery  or  after  they  were  set  free, 
beat  or  wounded  their  masters,  or  conspired  with  others 
so  to  do,  they  were  to  suffer  as  felons,  unless  the  person 
injured  would  take  the  offender  as  a  slave  forever. 

If  vagabonds  were  not  apprehended  in  the  before-men- 
tioned manner,  every  justice  was  required  to  make  search 
for  and  examine  all  persons  of  that  description  ;  and  having 

were  carried  out,  and  probably  no  such  infamous  piece  of  legislation  lias 
ever  disgraced  the  statute-book  of  tliis  or  any  other  country  as  tlien  passed 
under  the  Tudor  sovereigns  against  the  adherents  to  the  old  religion. 
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inquired  of  any  one  so  apprehended,  the  town,  city,  or 
vilhiire  where  he  was  born,  lie  was  to  send  him,  with  a 
writino^  on  parchment  testifying  his  vagrancy  and  settle- 
ment, from  constable  to  constable,  to  the  head-officer  of 
such  place;  to  be  made  a  slave  to  the  inhabitants  thereof 
in  some  public  works,  for  the  term  and  under  all  the  cir- 
cumstances before-mentioned  in  the  case  of  any  private 
master,  with  a  penalty  on  the  place  if  such  slave  was  suf- 
fered to  pass  three  working  days  without  employment. 
Such  towns  and  the  inhabitants  might  assign  or  transfer 
their  slaves,  as  private  masters.  If  it  happened  that  the 
vagabond  was  not  born  at  that  place,  he  was  to  be  made  a 
slave  to  the  inhabitants  for  the  lie  he  had  told,  and  was  to  be 
marked  with  an  S.  Foreign  vagabonds  were  to  be  treated 
in  the  same  manner  as  English,  except  the  marking  in  the 
breast  or  face  ;  and  they  were  to  be  sent  to  the  next  port 
to  work  till  they  could  be  conveyed  abroad,  at  the  cost  of 
the  inhabitants. 

Tims  far  of  vagabonds:  those  idle  persons  who,  from 
their  infirmities,  could  not  be  properly  treatecl  as  such, 
and  who  were  born,  or  had  been  for  the  most  part  con- 
versant and  abiding  for  the  space  of  three  years  in  any 
place,  were  to  be  sought  out  before  a  certain  day  mentioned 
in  the  act,  by  the  head-officer  of  the  place,  and  provided 
witli  cottages,  or  other  convenient  houses  to  be  lodged  in, 
and  relieved  and  cured  by  the  devotion  of  the  good  people 
of  the  place.  None  but  such  as  were  born  there,  or  had 
been  conversant  and  abiding  for  the  above  space,  were 
after  that  day  to  remain  and  beg  abroad  within  the  pre- 
cinct of  the  place :  and  a  penalty  ^^■as  imposed  on  the 
head-officer  suftering  it  three  days.  For  the  clearing 
away  of  such  as  were  not  so  settled,  head-officers  were  re- 
quired to  make  a  search  every  month,  and  send  them  away 
in  carts  or  otherwise,  from  constable  to  constable,  to  their 
proper  settlement,  under  penalty  for  neglect  of  such  search. 
If  such  infirm  persons  were  not  wholly  disabled  from 
working,  the  inhabitants  were  to  provide  them  work  in 
common,  or  appoint  them  to  such  private  persons  as 
would ;  and  such  as  refused  to  work,  or  run  away,  were 
to  be  punished  discretionally  with  chains,  beating,  or 
otherwise.  For  the  promotion  of  this  plan,  the  parson 
or  curate  every  Sunday,  after  reading  the  Gospel,  was  to 
exhort  the   people   to   remember  the  poor   people,  their 
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brethren  in  Christ,  born  in  the  same  parish,  and  needing 
their  help. 

The  parliament  did  not  rest  content  with  this  act.  The 
great  and  unexampled  severity  of  those  provisions  about 
slavery  had  prevented  it  from  being  carried  into  execution. 
Something  new  was  therefore  done  on  this  subject  a 
few  years  after.  By  stat.  3  and  4  Edward  VI.,  c.  16,  the 
before-mentioned  statute,  and  every  other  act  on  this  sub- 
ject, except  stat.  22  Henry  VIII.,  was  repealed;  and  it 
was  ordained,  that  the  ordering  of  vagrants  and  beggars 
should  depend  upon  stat.  22  Henry  VIII.,  c.  12,^  which 
statute  was  confirmed  forever:  in  addition  to  which  this 
statute  re-enacts  all  the  provisions  of  the  former  act  ©f 
this  reign  respecting  settlements,  the  passing  of  vagrants, 
the  providing  for  the  infirm,  and  setting  them  to  work, 
in  the  very  words  of  that  statute,  except  the  punishment 
of  slavery.  The  direction  about  children  was  altered  in 
this  way:  the  child  was  to  be  brought  into  the  open  ses- 
sions by  the  apprehender,  who  was  to  promise  to  bring  it 
up  in  honest  labor  till,  if  a  woman,  the  age  of  fifteen  ;  if 
a  man,  of  eighteen ;  upon  which  the  justices  were  to  ad- 
judge the  child  to  be  a  servant,  accon/m^  as  the  law  and 
custom  of  the  realm  is  of  servants  without  wages.  If  the  child 
ran  away,  it  was  to  be  punished  by  the  stocks,  or  at  the 
master's  discretion,  who  might  also  have  a  justice's  war- 
rant under  the  statute  of  laborers ;  and  if  any  person  en- 
ticed such  child  away,  the  master  might  have  an  action 
on  the  statute  of  laborers.  Two  neighbors  might  com- 
plain to  the  session  if  the  child  was  maltreated,  and  the 
justices  might  discharge  him  from  the  service,  and  assign 
him  to  another  master. 

In  the  followins;  parliament  this  matter  was  again  taken 
up.  By  sfat.  5  and  6  Edward  VI.,  c.  2,  the  statr22  Henry 
VIIL,  c.  12,  and  stat.  3  and  4  Edward  VI.,  c.  16,  were 
confirmed,  subject,  however,  to  the  following  corrections. 
The  first  of  these  amendments  has  more  the  appearance  of 
a  compulsory  levy  for  support  of  the  poor  than  anything 
we  have  yet  met  w^ith.  In  cities,  boroughs,  and  towns- 
corporate,  the  mayor  or  head-officer,  and  in  other  parishes 
the  vicar  or  curate  and  the  churchwardens,  were  to  have  a 
register  of  the  inhabitants  and  householders,  and  of  the 

*  Vide  ante. 
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needy  persons  not  able  to  support  themselves ;  and  with 
this  they  were,  in  the  church,  quietly  after  divine  service 
to  call  together  the  inhabitants  and  householders,  and  elect 
and  nominate  out  of  them,  yearly,  two  or  more  to  be  col- 
lectors of  alms.  These  collectors,  the  Sunday  following, 
while  the  people  were  at  church,  and  had  heard  God's  Holy 
"Word,  were  gently  to  ask  and  demand  of  every  man  and 
woman  what  they  would  be  content  to  give  weekly  towards 
the  relief  of  the  poor,  which  was  to  be  written  in  the 
register.  After  this,  the  collectors  were  to  gather  and 
distribute  such  alms  weekly  to  the  poor  for  their  support, 
or  to  put  them  to  labor,  as  it  seemed  best.  These  collec- 
tors were  to  account  to  the  principal  persons  before  men- 
tioned ever}"  quarter,  at  which  any  of  the  parish  might  be 
present ;  and  when  they  went  out  of  office,  they  were  to 
deliver  over  all  surpluses  to  the  common  chest  of  the 
church.  If  the}^  refused  to  account,  the  ordinary  might 
proceed  against  them  with  spiritual  censures.  If  any  re- 
fused to  contribute,  the  parson,  vicar,  or  curate,  and  church- 
wardens were  gently  to  exhort  him  towards  the  relief  of 
the  poor:  if  he  would  not  be  persuaded,  then,  upon  cer- 
titicate  of  the  parson,  vicar,  or  curate,  the  bishop  might 
send  for  him,  and  try  to  persuade  him,  and  so,  according 
to  his  discretion,  take  order  for  the  reformation  thereof. 

For  the  better  ordering  of  the  military  state,  several 
provisions  were  made  by  statute  in  the  reign  of  Edward 
VI.  respecting  soldiers^  and  musters,  and  some  acts  passed 
for  maintaining  in  vigor  and  readiness  the  ancient  militia.- 

To  take  away  temptations  to  idleness  is  the  most  eifec- 
tual  way  of  guarding  against  the  increase  of  that  order 
of  people  who  are  the  objects  of  the  foregoing  laws.     A 

Tippling  and  l^w  was  uiadc  to  lessen  the  number,of  tippling 
gaming-houses.  ^^^^^  gamiug-houses.  By  stat.  5  and  6  Edward 
VI.,  c.  25,  two  justices  have  authority  to  remove  and  put 
away  the  common  selling  of  ale  and  beer  in  common  ale- 
houses and  tippling-houses,  in  such  towns  and  places  as 
they  thought  meet  (a).     None  were  to  keep  such  house, 

(a)  Tliis  was  the  origin  of  the  rnodern  licensing  acts,  and  also  of  the 
"Ti]>pling  Act,"  as  it  is  called,  the  24  George  II.,  c.  40,  by  which  vendors 
of  spirits  in  small  quantities  are  disabled  from  recovering  the  price.  Tliere 
is  also  the  25  George  II.,  c.  36. 

^  Stat.  2  and  3  Edward  VI.,  c.  2 ;  and  stat.  4  and  5  Philip  and  Marv,  c.  3. 
*  Stat.  4  and  5  Philip  and  ilary,  c.  2. 
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unless  admitted  and  allowed  in  open  sessions,  or  by  two 
justices ;  and  they  were  also  to  give  a  recognizance  for 
not  using  unlawful  games,  and  for  the  maintenance  of 
good  order  and  rule.  This  was  to  be  certified  to  the  ses- 
sions, where  the  justices  might  inquire  by  indictment,  in- 
formation, or  otlierwise,  if  such  persons  had  broke  their 
recognizance.  Persons  selling  liquors  without  such  au- 
tliority,  might  be  committed  to  jail  for  three  days,  and  till 
they  entered  into  a  recognizance  not  to  keep  any  such 
house.^ 

The  parliament  were  not  inattentive  to  such  objects  as 
concerned  the  public  weal  and  improvement  of  the  coun- 
try. Among  these,  the  first  was  agriculture.  We  find  a 
statute  of  Edward  VI.  for  the  improvement  of  common 
and  waste  lands,^  in  confirmation  of  the  stat.  of  Merton, 
c.  4,  and  stat.  Westminster  2,  13  Edward  I.,  c.  46  ;^  and 
further,  all  persons  recovering  in  an  assize  on  either  of 
those  statutes,  were  to  have  treble  damages  (a).     It  was, 

(a)  This  was  the  era  of  enclosure  acts,  although  enclosures  had  begun  in 
the  time  of  Henry  VII.  {Bacon'a  Life  of  Hen.  VIL,  43).  It  is  remarkable 
that  the  acute  and  observant  mind  of  Bacon  should  not  have  suggested  some 
cause  for  it;  but  he  records  the  fact  and  its  consequences  without  suggesting 
the  reason,  unless  it  is  implied  in  the  way  in  which  he  states  the  fact.  En- 
closures at  that  time  began  to  be  more  frequent,  whereby  arable  land  (which 
could  not  be  manured  without  frequent  families)  was  turned  into  pasture, 
which  was  easily  rid  b}'  a  few  herdmen ;  and  tenancies  for  years,  lives,  and 
at  will,  whereupon  much  of  the  yeomanry  lived,  were  turned  into  demesne, 
i.  e.,  into  land  held  by  the  owners  or  lords  in  their  own  land,  without  being 
let  out  to  tenants.  That  cultivation  requires  tenants  is  beyond  a  doubt,  but 
it  is  as  clear  that  it  requires  enclosure ;  and  it  is  not  so  clear  how  the  exten- 
sion of  jmsturage  should  tend  to  the  increase  of  enclosures,  for  enclosures 
have  usually  in  our  own  time  been  for  tlie  purpose  of  turning  pasture  land 
into  arable  land,  common  land  being  always,  for  obvious  reasons,  "pasture." 
And  hence  it  was  that  the  ancient  statute  of  Merton  as  to  enclosures  or  "ap- 
provement" from  the  waste  land  was  expounded  as  in  favor  of  agriculture. 
It  would  appear,  however,  that  the  owners  or  lords  were  now  encroaching  on 
the  common  or  waste  lands,  not  so  much  for  the  extension  of  agriculture  as 
for  the  extension  of  their  own  demesne  lands,  and  with  a  view  to  some  prof- 
its to  be  derived  from  pasturage,  probably  by  reason  of  the  extension  of  the 
trade  of  wool.  And  although  pasture  might  be  well  held  in  common  when 
it  was  merely  in  aid  of  or  in  conjunction  with  agriculture,  it  would  be  other- 
wise when  it  was  pursued  rather  for  its  own  sake,  with  a  view  to  some  pecu- 

^  The  licenses  to  keep  gaming-houses,  which  were  sanctioned,  as  we  have 
seen,  by  the  statutes  of  Henry  VIII.,  were  greatly  abused,  and  became  the 
source  of  much  evil.  To  remedy  this,  it  was  enacted  by  stat.  2  and  3  Philip 
and  Mary.  c.  9,  that  every  license,  placard,  or  grant  for  the  kec'i)ing  of  any 
bowling-alley,  dicing-house,  or  for  other  unlawful  games,  sliould  be  null  and 
void. 

2  Stat.  3  and  4  Edw.  VI.,  c.  3.  »  Vide  vol.  ii. 
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liowever,  provided,  that  where  houses  had  been  built  upori 
waste  grounds,  not  having  three  acres  enclosed,  and  an 

liar  profit.  It  appears  that  the  suppression  of  the  monasteries  in  the  last 
reign  had  tended  greatly  to  increase  the  appropriation  of  land  to  pasturage. 
For  in  a  proclamation  issued  by  Edward  VI.,  as  stated  by  Strype,  it  was  la- 
mented that  the  realm  was  wasted,  by  bringing  arable  land  into  pasture,  and 
letting  houses  and  families  decay  and  waste;  so  that  various  villages  were 
entirely  destroyed,  and  one  shepherd  dwelt  where  many  industrious  families 
dwelt  before ;  and  it  appeared  that  the  law  which  commanded  the  owners  of 
church  lands  to  occupy  as  much  of  the  demesne  lands  in  tillage  as  had  been 
so  occupied  twenty  years  before,  were  disobeyed  {Strype,  ii.,  92).  Hume 
states  that  the  suppression  of  monasteries  had  tended  to  the  decay  of  agri- 
culture. "The  monks,  residing  in  their  monasteries,  in  the  centres  of  their 
estates,  spent  their  money  in  tiie  provinces  and  among  their  tenants,  and  were 
acknowledged  to  have  been  the  best  and  most  indulgent  landlords,  and  the 
abbots  and  ])riors  were  permitted  to  give  leases  at  under  rents.  But  when 
the  abbey-lands  were  distributed  among  the  principal  nobility  and  courtiers, 
they  fell  under  a  different  management.  The  rents  of  farms  were  raised, 
while  the  tenants  found  not  the  same  facility  in  disposing  of  the  produce ; 
the  money  was  spent  in  the  capital,  and  the  farmers  being  at  a  distance,  were 
exposed  to  oppression  from  the  new  masters,  or  to  the  still  greater  rapacity 
of  their  stewards"  {Hint.  Eng.,  c.  xxxv.).  These  new  owners  would  natu- 
rally look  rather  to  the  immedidate  increase  of  their  revenues  than  to  the 
benefit  of  their  tenants,  and  hence  the  trade  in  wool  was  chiefly  looked  to, 
agriculture  declined,  and  the  tenantry  were  decayed ;  and  thus,  as  Hume 
say.s,  pasturage  was  found  more  profitable  than  tillage.  He  adds,  "  Whole 
estates  were  laid  waste  by  enclosures ;  the  tenants,  regarded  as  a  useless 
burden,  were  expelled  their  habitations ;  and  the  cottagers,  deprived  of  the 
commons  on  whicli  they  formerly  fed  their  cattle,  were  reduced  to  misery" 
(Ibid.,  citing  Strype,  vol.  ii.).  The  same  greed  for  gain  which  prompted  the 
owners  to  pursue  the  readiest  and  most  rapid  mode  of  making  money  by  the 
land  would  prompt  them  to  enclose  it,  and  therefore  their  enclosures  of  land 
they  ai>propriated  to  their  pastures.  Hence  insurrections  arose,  in  conse- 
quence of  which  commissions  were  issued  by  the  crown,  to  hear  and  deter- 
mine causes  about  enclosures  {Ibid.,  citing  Strype,  vol.  ii.,  p.  170 ;  Burnet,  vol. 
ii.,  p.  115).  Then  this  statute  was  passed  to  make  provision  for  the  perma- 
nent settlement  of  the  question,  and  it  formed  the  precedent  for  the  modern 
enclosure  acts.  It  is  to  be  observed  that  a  common  of  pasture  was  usually 
attached  to  arable  land.  For  Lord  Coke  says,  "The  beginning  of  common 
appendant  by  the  ancient  law  was  in  this  manner, —  when  a  lord  enfeoffed 
another  of  arable  land,  to  hold  of  him  in  socage — i.  e.,  per  servicium  socce 
(or  in  plough-service),  as  every  such  tenure  at  the  beginning  was  —  then  the 
feoffee  should  have  common  on  the  lord's  waste  for  his  necessary  cattle,  which 
ploughed  and  manured  his  land,  because  he  could  not  plough  and  manure 
his  land  without  cattle,  and  they  could  not  be  kept  without  pasture."  "And 
it  was  for  the  maintenance  and  advantage  of  tillage,  which  was  much  re- 
spected and  favored  in  law,"  says  Coke,  so  that  such  common  appendant 
was  of  common  right,  and  commenced  by  law.  But  then  it  was  only  appen- 
dant to  arable  land,  and  only  for  cattle,  i.  e.,  horses  and  oxen  to  plough,  cows 
and  sheep  to  manure.  And  therefore  it  was  against  the  nature  of  common 
appendant  to  be  appendant  to  pasture  or  meadow,  and  so  it  could  not  be  ap- 
pendant to  a  hotise  and  pasture-land  or  woodland.  Hence  it  is  manifest, 
that  if  arable  land  were  thrown  out  of  cultivation,  much  common  of  pasture 
would  cease  to  be  required.  But  Lord  Coke  seems  to  think  that  the  cause 
was,  that  arable  land  was  thrown  out  of  cultivation  iu  order  to  be  turned 
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orchard,  garden,  or  pond,  not  exceeding  two  acres,  which 
did  no  hurt  to  the  waste,  and  were  a  great  convenience  to 
the  owner,  they  should  not  be  considered  as  within  the 
meaning  of  the  above  statutes.  This  proviso  was  in  favor 
of  husbandry  and  cultivation.  The  preferring  of  tillage 
to  pasture,  as  had  been  done  by  former  statutes,  with  the 
support  of  farm-houses  and  other  expedients  for  promoting 
husbandry,  were  insisted  upon,  and  encouraged  by  several 
statutes.^ 

The  course  of  trade,  and  the  conduct  of  manufacturers, 
still  continued  to  engage  the  notice  of  the  legislature ; 
but  the  number  of  acts  about  buying  and  selling,  retain-, 
ing  servants  and  apprentices,  are  too  tedious  to  make  a 
part  of  our  inquiry.  The  principal  of  these  was  stat.  5 
and  6  Edward  YL,  c.  14,  which  gives  a  definition,  and 
directs  the  punishment  of  certain  offenders  against  the 
fair  dealer,  called  ingrossers,  forestallers,  and  regraters. 

Among  the  regulations  respecting  trade  we  may  reckon 
the  repeal  of  the  stat.  37  Henry  VIII.,  c.  9,  concerning 
usury.  It  is  complained  by  stat.  5  and  6  Edward  VI.,  c. 
20,  that  the  former  act  had  been  construed  to  give  a  license 
and  sanction  to  all  usury  not  exceeding  ten  per  cent.  ;  but 

into  pasture,  and  that  this  was  the  mischief  at  which  the  statute  of  Henry 
VII.,  was  aimed  at,  of  which  there  can  be  no  doubt  [Tyrringliartis  Case,  4 
Coke's  Reps.,  39).  Many  causes  had  contributed  to  throw  land  out  of  culti- 
vation :  one  was  the  operation  of  the  feudal  system,  whicli,  when  land  was 
in  ward,  made  it  difficult  to  grant  leases.  A  statute  had  passed  on  the  sub- 
ject in  the  last  reign,  but  the  eftect  was  not  to  be  produced  .<oon.  It  is  natu- 
ral here  to  mention  two  subjects  closely  connected  with  that  of  enclosures 
and  agriculture,  viz.,  the  commissions  of  sewers  and  the  care  of  the  high- 
ways. The  3  and  4  Edward  VI.,  c.  viii.,  made  perpetual  the  statute  of  23 
Henry  VIII.,  c.  v.,  which  established  temporary  commission  of  sewers  for 
the  protection  of  the  land  from  the  encroachments  of  the  sea  upon  internal 
floods,  and  this  statute  was  aided  l)y  one  in  the  reign  of  Elizabeth.  Then, 
as  to  highways,  in  the  2  and  3  Philip  and  Mary,  c.  viii.,  a  statute  was  passed 
for  tiie  appointment  of  surveyors  of  higliways,  to  take  charge  of  repairs 
of  the  roads,  and  to  enforce  statute-labor.  This  was  the  era  of  private  acts, 
whether  for  enclosure  or  disgaveliing.  For  instance,  in  a  recent  case,  in 
ejectment  for  lands  in  Kent,  the  plaintiff's  case  dejiended  upon  showing  that 
tifie  lands  in  question  had  been  disgavelled  by  a  private  act,  which  was  al- 
leged to  have  been  passed  in  the  2  and  3  Edward  VI.  The  act,  after  proper 
search,  could  not  be  found.  As  secondary  evidence  of  its  contents,  there  was 
produced  an  office  cojiy  of  a  special  verdict  returned  upon  the  trial  of  a 
feigned  issue  in  the  13  and  14  Charles  II.,  wherein  the  jury  found,  that,  at 
a  parliament,  etc.,  holden,  etc.,  it  wa^  enacted,  etc.  The  act  was  then  set 
out,  wherebv  certain  lands  in  Kent  were  disgavelled  [Doed  d.  Bacon  v. 
Bridges,  6  Man.  &  G.,  282). 

^  Stat.  5  and  6  Edw.  VI.,  c.  5.     Stat.  2  and  3  Philip  and  Mary,  c.  2. 
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this  construction  is  declared  to  be  utterly  against  scrip- 
ture, and  therefore  all  persons  are  forbid  to  lend,  or  forbear 
by  any  device,  for  any  usury,  increase,  lucre,  interest,  or 
gain  whatsoever,  on  pain  of  forfeiting  the  thing,  and  the 
usury,  or  interest,  and  of  being  imprisoned  and  fined  ;  and 
so  the  law  stood  till  the  13th  of  Elizabeth. 

Respecting  games  and  diversions,  an  act  was  made  in 
the  spirit  of  those  in  the  time  of  Henry  VIII.,^  about 
hand-guns,  by  which  shooting  hail-shot  was  prohibited 
absolutely,^  even  to  persons  licensed  to  shoot  by  the  former 
acts.  On  the  other  hand,  a  statute  of  Henry  VIII.  against 
'the  shooting  of  wild-fowl  was  repealed.^ 

A  proper  administration  of  justice  and  of  services  of 
trust  was  promoted  by  an  act  against  the  sale  of  offices. 
This  is  Stat.  5  and  6  Edward  VL,  c.  16,  which  enacts,  that 
if  any  person  sell  an  office,  or  take  any  money  or  other 
profit,  directly  or  indirectly,  or  any  promise  of  it,  for  any 
office  or  deputation  of  office,  or  to  the  intent  that  any 
person  shall  have  an  office  which  concerns  the  adminis- 
tration or  execution  of  justice,  the  receipt,  or  comptrol- 
ment,  or  payment  of  any  of  the  king's  treasure,  or  sur- 
veying of  any  of  the  king's  castles,  manors,  lands,  or  any  of 
the  customs,  or  the  keeping  of  any  of  the  king's  towns, 
castles,  or  fortresses,  or  any  clerkship  in  a  court  of  record, 
the  person  so  taking  any  reward  or  promise  of  reward  for 
selling,  shall  be  judged  to. lose  and  forfeit  all  riglit,  in- 
terest, and  estate  whicli  he  has  in  such  office;  and  the 
person  making  such  offer  to  purchase  shall  be  deemed 
incapable  to  enjoy  the  said  office,  and  all  bargains,  bonds, 
covenants,  and  agreements,  concerning  such  a  transaction, 
are  declared  void.  This  act,  however,  is  not  to  extend  to 
offices  of  inheritance,  nor  to  the  parkership  or  keeping 
of  any  park,  house,  manor,  garden,  chase,  or  forest;  nor 
to  the  Chief-Justices  of  the  King's  Bench  and  Common 
Pleas,  nor  to  justices  of  assize;  who  are  left  at  the  same 
liberty  to  dispose  of  offices  as  before  this  act. 

Several  regulations  were  made  by  stat.  2  and  3  Edward 

Payment  of  VL,  c.  13,  rcspectiug  the  payment  of  tithes  (a), 
tithes.        Q^Y  q£  which  contributed  to  secure  the  clergy 

(a)  The  jurisdiction  to  determine  on  the  liability  or  right  of  tithe  was 
previously  in  the  spiritual  courts,  though  the  question  of  a  discharge  from 
'  Vide  ante.  ^  Stat.  3  and  4  Edw.  VI.,  c.  7. 

^  titat.  2  and  3  Edw.  VI.,  c.  14. 
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in  a  more  regular  receipt  of  that  inconvenient  though 
substantial  and  effective  provision.     The  act  begins  by 

tithe  might  be  in  the  temporal  courts.  Thus  a  prescription  for  a  modus 
decimandi  would  be  within  the  jurisdiction  of  the  spiritual  courts,  but  a 
prescription  in  non  decimandi  would  not  be  so  {Hutlon  v.  Barnes,  Yelverfon's 
Heps.,  79;  Crocker  v.  Fryar,  ibid.,  2).  If  a  modus  was  proved,  tlie  jurisdic- 
tion to  enforce  it  would  be  in  the  king's  court ;  that  is,  so  long  as  the  tithe 
remained  payable  in  kind,  it  would  be  in  the  spiritual  court  {Ibid.,  53). 
The  fundamental  principle  was,  tiiat  tithes  were  spiritual  [Ibid.,  132) ;  and 
therefore,  ordinarily  and  primarily  the  right  or  liability  to  titles  was  a  ques- 
tion for  the  spiritual  tribunals,  although,  if  it  turned  on  a  common-law  title, 
it  was  for  the  king's  courts.  As  to  the  right  of  tithes,  it  was  of  common 
right  to  the  parson,  for  at  common  law  tithes  belonged  to  the  parson,  and 
the  vicarage  was  derived  out  of  the  parsonage ;  so  that  no  tithes  belong  de 
jure  to  the  vicar,  but  oidy  on  disendowment  or  prescription  ;  and  if  a  cus- 
tom was  not  set  up  by  the  vicar,  it  would  be  for  the  king's  court  {Ibid.,  81, 
Oreen  v.  Austen).  The  cases  on  this  statute  seem  to  have  been  numerous,  as 
a  good  many  are  to  be  met  with  in  the  book;  and  they  are  extremely  illus- 
trative of  the  state  of  the  law  as  to  tithes.  Thus,  in  the  early  part  of  the 
reign  of  James  I.,  in  an  action  on  the  statute,  the  plaintiff  showed  that  the 
rector  of  Moodbury  had  two  parts  of  the  tithes,  and  that  the  vicar  had  the 
third  part;  and  that  they  had,  by  several  leases,  devised  the  tithes  to  him; 
and  that  the  defendant  sowed  so  many  acres  within  the  parish,  wheat,  rye, 
etc.,  and  carried  them  away  without  setting  forth  the  tenth  part,  etc.  And 
upon  the  general  issue  pleaded  it  was  found  for  the  plaintifl';  and  it  was  ob- 
jected that  he  had  joined  several  actions,  as  h(?  claimed  under  several  titles, 
that  of  the  rector  and  the  vicar.  But  it  was  held  otherwise,  for  though  these 
titles  were  separate,  they  could  be  joined  in  person,  and  it  was  enough  to 
show  the  plaintiff  owner  of  the  tithes,  and  he  did  not  demand  tithes  in  the 
action,  so  that  the  title  to  the  tithe  could  not  come  into  question,  and  the 
action  was  grounded  upon  the  contempt  of  the  statute;  and  the  plaintiff 
should  recover  damages,  and  afterwards  could  not  claim  the  tithes  {Champ- 
ernon  v.  Hill,  Yelverton's  Heps.,  63).  In  another  case  the  jjlaintiff  showed 
that  he  was  parson  of  the  parish  church  of  Little  Lavar  in  Essex,  and  that 
the  defendant  had  so  many  acres  sowed  in  wheat,  whereof  the  tenth  part 
recovered  came  to  £28;  and  that  he  took  and  carried  away  the  wheat  with- 
out setting  out  the  tithes,  whereby  it  was  alleged  he  forfeited  £60,  which  the 
plaintiff  claimed  as  treble  value;  and  the  plaintiff  having  obtained  the  ver- 
dict, had  judgment.  And  it  was  resolved,  in  another  similar  case,  that  the 
defendant  having  pleaded  a  collateral  defence,  he  should  pay  the  value  stated 
in  the  declaration,  which  was  deemed  to  be  admitted  {Oliver  v.  Collins,  Yelv., 
126).  It  will  be  observed  that  the  statute  only  applied  to  the  setting  out  of 
tithes,  i.  e.,  tithes  in  kind.  But  in  many  cases  the  payment  of  tithes  ceased 
before  or  after  the  time  of  this  act;  and  it  has  often  appeared  that  no  tithes 
in  kind  had  been  paid  for  centuries,  and  that  many  compositions  or  moduscs 
had  come  to  be  paid  for  the  tithes.  (This  is  shown  by  the  production  of 
what  are  called  tithe-termors.)  The  13  Elizabeth,  c.  20,  interposed  an  ob- 
stacle in  the  way  of  alienation  of  tithes.  The  defences  to  the  claim  of  pay- 
ment of  tithes  in  kind  were  modus  decimandi,  which  was  either  a  custom 
time  out  of  mind,  within  a  district,  of  paying  tithes  in  one  constant  mode 
fixed  by  the  custom,  and  depending  on  some  antecedent  agreement  made 
before  legal  memory  between  the  parishioners  and  the  {)arson,  patron,  and 
ordinary,  fur  giving  to  the  parson  sonie  definite  profit  in  lieu  of  tithes,  or  by 
prescription,  in  the  case  of  individual  lands,  founded  on  a  like  agreement; 
eecondly,  discharge  by  composition  real,  which  scarcely  dilibred  from  a 
4* 
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confirming  the  stat.  27  Henry  YIII.,  c.  20,  and  32  Henry 
VIII.,  c.  7,*  both  made  on  the  same  subject  and  with  the 
same  view.  In  order  to  further  the  intention  of  the 
makers  of  those  two  laws,  it  moreover  enacts  that  every 
one  of  the  king's  subjects  shall  truly  and  justly,  without 
fraud  or  guile,  set  forth  and  pay  his  predial  tithes,  in  their 
proper  kind,  as  they  rise  and  happen,  in  the  manner  they 
had  been,  or  ought  to  have  been  paid,  for  the  last  forty 
years  before  that  act:  and  none  shall  carry  away  such 
tithes  before  he  has  set  fortli  the  tenth  part,  or  agreed  for 
it  with  the  parson,  vicar,  or  proprietor,  under  the  penalty 
of  forfeiting  the  treble  value  of  the  tithes  so  carried  away. 
So  fixr  a  temporal  remedy  in  the  secular  courts  is  given  for 
a  breach  of  this  duty.  In  the  next  clause  of  the  act  a 
remedy  is  given  in  the  spiritual  court  for  the  like  injus- 
tice ;  for  the  act  says,  as  often  as  the  predial  tithes  shall 
be  due,  the  party  to  whom  they  ought  to  be  paid,  or  his 
deputy,  may  come  and  view  them,  to  see  that  they  are 
justly  set  forth.  And  if  any  person  carry  them  away  be- 
fore they  are  set  forth,  or  withdraw  them,  or  prevent  the 
l)arson,  vicar,  or  propi'ietor,  or  their  deputies,  from  view- 
ing them,  as  before  mentioned,  by  reason  whereof  the 
tithe  is  lost,  impaired,  or  hurt,  then,  upon  complaint  to 
the  spiritual  judge,  the  party  offending  is  to  pay  double 

modus  in  any  other  respect  than  by  having  its  commencement  after  legal 
memory  and  before  the  disabling  statute  (3  Eliz.,  c.  xxi,),  etc.,  being  founded 
on  a  deed  or  writing.  Tliere  were  difEciilties,  it  will  be  observed,  in  both 
these  modes  of  defence,  and  hence  the  necessity  for  some  statute  to  allow  of 
tithe-compositions.  And,  therefore,  the  6  and  7  William  IV.,  c.  71,  the 
Tithe  Commutation  Act,  provided  for  the  composition  of  tithes.  Upon  the 
above  statute,  in  the  reign  of  Elizabeth,  there  was  a  very  important  decision, 
viz.,  that  if  laud  be  overflown  with  water,  and  afterwards  gardened  by  in- 
dustry, tithes  shall  presently  be  paid  thereof,  although  it  had  been  overflown 
from  time  whereof  memory  of  man  was  not  to  the  contrary.  So  if  land  be 
full  of  thorns  and  bushes  from  time  immemorial,  and  it  is  grubbed  up,  and 
made  meadow  or  arable  land,  tithes  shall  presently  be  paid  thereof,  notwith- 
standing the  provision  in  this  statute ;  for  those  lands,  of  their  own  nature, 
were  not  barren,  but  by  negligence  or  ill  husbandry  became  so.  And  the 
statute  doth  not  intend  that  tithes  shall  not  be  paid  within  seven  years  after 
the  manurance,  etc.,  but  of  such  liind  which  was  merely  barren,  and  made 
good  by  foldage  or  other  industrial  means  {Sherington  v.  Fleetwood,  C'ro.  Eliz., 
475).  It  is  to  be  observed,  that  it  is  recited  in  this  act  that  land  might  be 
discharged  of  tithes  by  prescription  ;  but  that  (it  was  said  afterwards)  could 
not  be  in  the  case  of  laymen,  and,  therefore,  it  must  have  been  meant  of 
spiritual  persons  [Bishop  of  Winchesler' s  Case,  2  Coke's  Heps.,  45;  10  Eliz., 
I)yer,  277).  It  was  there  said  also,  that  laymen  could  have  no  remedy  for 
tithes  until  the  act  of  Henry  VIII. 

^  Vide  ante. 
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the  value  of  the  tithes  so  taken,  lost,  withdrawn,  or  car- 
ried away,  besides  costs  of  suit. 

These  are  the  two  general  provisions  relating  to  the 
collection  of  predial  tithes :  the  remainder  of  this  act  is 
taken  up  with  other  matters  incident  to  tithes  of  various 
kinds  ;  all  of  which  have  been  considered  in  a  former  part 
of  this  history.^  Persons^  who  depasture  tithable  cattle 
in  waste  grounds  wliereof  the  parish  is  not  certainly 
known,  are  to  pay  the  tithe  of  such  cattle  to  the  parson 
or  proprietor  of  the  parish,  hamlet,  or  town,  where  they 
dwell.  Waste  grounds  wliich  had  paid  no  tithes  before 
this  act,  by  reason  of  their  barrenness,  were,  at  the  end 
of  seven  years  next  after  being  fully  improved,  to  pay 
tithe  of  corn  and  hay  growing  there.^  Every  person  ex- 
ercising merchandise,  bargaining  and  selling,  clothing, 
handicraft,  or  other  art  or  faculty,  who  had  paid  personal 
tithes  within  forty  years  before  this  act,  is  yearly,  before 
Easter,  to  pay  for  his  personal  tithes  the  tenth  part  of  his 
clear  gains;  his  charges  and  expenses,  according  to  his 
estate,  condition,  or  degree,  to  be  therein  abated  and  de- 
ducted. But  these  provisions  were  not  meant  to  infringe 
eitljer  compositions  real,^  or  any  custom  by  which  Ijandi- 
craftsmen  might  have  formerly  paid  their  personal  tithe.^ 
If  any  person  refuse  to  pay  his  personal  tithe,  as  above 
ordered,  the  ordinary  may  call  him  before  him,  and  may 
examine  him  by  all  lawful  means  other  than  by  his  own 
corporal  oath,^  concerning  the  true  payment  thereof. 

Offerings  and  the  tithes  of  fish  are  to  be  paid  as  hereto- 
fore, according  to  the  custom  of  diiierent  places.'^  It  was 
provided,  that  the  inhabitants  of  the  city  of  London  and 
Canterbury,  with  their  suburbs,  and  every  other  town  or 
place  where  they  have  been  used  to  pay  their  tithe  by 
their  houses,  shall  not  be  taken  as  within  the  meaning  of 
this  act.^  A  custom  which  had  prevailed  in  Wales,  of 
demanding  a  tithe  of  cattle  and  other  goods  given  at  the 
marriage  of  any  one,  was  herel)y  abrogated.^ 

The  rest  of  this  act  concerns  judicial  proceedings  for 
recovery  of  tithes.  Suits  for  subtraction  of  tithes,  or  any 
of  the  before-mentioned  duties,  are  to  be  in  the  ecclesias- 
tical court,  and  not  before  any  other  judge.'"  Any  party 
disobeying  the  ecclesiastical  sentence  may  be  excommu- 

1  Vide  ante.        »  Ibid.,  5.        5  Ibid.,  38.        '  Sect.  10,  11.       »  Ibid.,  16. 
"  Kect,  3.  ♦  Ibid.,  4.         «  Vide  ante.        »  i)jij.^  12.  10  ibid.,  13. 


44  EDWARD   Vi.  [chap.  XXXI. 

nicated  ;  and  if  he  wilfully  so  remain  for  forty  days  after 
publication  thereof  in  the  parish  church  or  place  where 
he  dwells,  the  spiritual  judge  may  signify  the  same  to  the 
king  in  Chancery,  and  thereupon  recpiire  process  de  excoiii- 
municato  capiendo.  That  such  suits  may  not  be  wantonly 
delayed  by  prohibitions,  before  any  prohibition  shall  be 
granted,  the  party  suing  for  it  is  to  deliver  to  some  of  the 
judges  of  the  court  a  true  copy  of  the  libel  depending, 
and  under  the  copy  is  to  be  written  the  suggestion  ;  and 
if  the  suggestion  is  not  proved  by  two  honest  and  sufficient 
witnesses,  within  six  months  after  the  prohibition  awarded, 
there  is  to  go  a  consultation  ;  and  double  costs  and  dam- 
ages are  to  be  recovered  against  the  persons  suing  the 
prohibition,  to  be  assessed  by  the  court  granting  the  con- 
sultation. However,  lest  it  might  be  imagined  that  the 
jurisdiction  of  the  spiritual  judge  was  intended  to  be 
hereby  enlarged,  it  is  provided,  that^  he  shall  not  hold  plea 
of  anything  contrary  to  stat.Westm.  2  :  13  Edward  I.,  c.  5, 
articidi  deri,  circumspecte  agatis,  sdva  ccedun,  the  treatise  De 
Regid  Prohibitione,  or  stat.  1  Edward  III.,  c.  10,-  or  of  any 
matter  which  belongs  to  the  king's  court. 

To  protect  the  clergy,  in  another  instance,  an  act  was 
made  in  the  same  sessions  to  moderate  and  cpialify  the 
penalty  of  deprivation  from  all  their  ecclesiastical  prefer- 
ment, inflicted  by  stat.  26  Henry  VIIL,  c.  3,  on  those  who 
were  certified  by  the  collector  not  to  have  paid  their 
tenths.  It  was  now  declared  by  stat.  2  and  3  Edward  VI., 
c.  20,  that  such  defaulter  shall  be  deprived  ipso  facto  of  that 
onlj' dignity,  benefice,  or  other  spiritual  promotion,  whereof 
the  certificate  shall  be  made ;  and  they  are  no  longer  to 
be  thereby  disabled  from  enjoying  any  other  benefice  or 
preferment.  The  papistical  piety  of  Queen  Mary  dictated 
another  application  of  tenths  and  first-fruits  of  ecclesias- 
tical preferments.  They  were  by  stat.  2  and  3  Philip  and 
Mary,  c.  4,  no  longer  to  be  paid  to  the  queen ;  and  the 
tenths  before  that  paid  according  to  stat.  2(3  Henry  VIIL, 
c.  3,  were  to  be  employed  to  other  godly  purposes. 

The  statutes  which  next  deserve  our  notice  are  such  as 
relate  to  certain  special  modes  of  redress  ;  as  the  traverse 
of  offices,  the  impounding  of  distresses,  and  the  sale  of 
stolen  horses ;  after  which  will  naturally  follow  such  al- 

'  Sect.  15.  -  Vide  vol.  iii. 
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terations  and  improvements  as  were  made,  during  these 
two  reigns,  in  the  more  general  remedies,  and  the  execu- 
tion of  justice.  The  stat.  2  and  3  Edward  VI.,  Traverse  of 
c.  8,  was  made  in  favor  of  such  persons  as  used  °"'''^'- 
sometimes  to  be  precluded  of  their  rights'  b}^  untrue  find- 
ing of  offices.  As,  for  instance,  persons  holding  terms  for 
years,  or  by  copy  of  court-roll,  were  often  put  out  of  their 
possession  by  reason  of  inquisitions,  or  oifices  found  be- 
fore escheators,  commissioners,  and  others,  entitling  the 
king  to  the  wardship  or  custody  of  lands,  or  upon  at- 
tainders for  treason,  felony,  or  otherwise ;  and  this,  because 
such  terms  for  years  and  interests  in  copyhold  were  not 
found  :  after  which  they  had  no  remedy,  during  the  king's 
possession,  either  by  traverse  or  monstrans  de  droit,  because 
such  interests  were  only  chattels  or  customary  hold,  and 
not  freoiiold.  In  like  manner,  persons  having  any  rent, 
common,  office,  fee,  or  other  jirofit  apprcndre,  if  such  in- 
terest were  not  found  in  the  office  entitling  the  king,  they 
had  no  remedy  by  traverse,  or  other  speedy  means,  with- 
out great  and  excessive  charges,  during  the  king's  right 
therein.  To  redress  these  hardships  on  the  subject,  it  is 
declared,  that  all  persons  in  the  above  cases  shall  enjoy 
tlieir  rights  and  interests,  the  same  as  if  no  office  or  in- 
quisition had  been  found,  or  as  they  might  if  their  inter- 
est had  been  regularly  found  a^t  the  same  time  in  such 
inquisition  or  office.^  Remedy  was  given  where  a  person 
was  found,  untruly,  to  be  heir  of  the  king's  tenant,  and 
the  like.  And  where  a  person  is  untruly  found  lunatic, 
idiot,  or  dead,  and  in  some  other  cases,  it  was  enacted, 
that  the  party  grieved  shall  have  a  traverse,  and  proceed 
to  trial  thereon,  and  shall  have  the  like  advantages  as  in 
other  cases  of  traverse  upon  untrue  inquisition  and  offices.^ 
The  same  of  untrue  finding  when  a  person  is  attainted  of 
treason,  felony,  or  pnemunire,  the  party  grieved  may  have 
a  traverse,  or  monstrans  de  droit,  without  being  driven  to 
a  petition  of  right. ^  In  all  traverses,  taken  according  to 
this  act,  it  is  enacted,  that  the  person  pursuing  his  traverse 
shall  sue  out  a  writ  of  scire  facias,  one  or  uku'c,  as  the 
case  shall  require,  against  such  j)erson  as  shall  have  an 
interest  eitlier  by  the  king  or  his  patentee,  in  like  manner 
as  upon  traverses  and  petitions  in  other  cases,  witlj  like 
jileas  to  the  defendants  in  scire  facias.^ 

^  Vide  ante.  »  Sect.  3.  Ubid.,  6.  *  Ibid.,  7.  ^  li^jj.^  13, 
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"We  come  now  to  sncli  acts  as  were  made  to  promote  a 
Admini.tratiou  bcttcr  admiiustration  of  justice.  It  was  en- 
of  justice.  j^(.^gj  ]^y  gj-^^^_  2  and  3  Edward  VI.,  c.  25,  that 
whereas  the  county  courts  in  some  shires  were  held  from 
six  weeks  to  six  weeks,  and  attorneys,  not  aware  of  that 
private  custom,  sued  out  process  with  like  returns  as  if 
they  were  held  montlily,  to  the  great  delay  and  impedi- 
ment of  suitors,  no  county  court  shall  he  longer  deferred 
than  one  month.  In  order  to  quiet  possessions,  and  facili- 
tate the  giving  evidence  of  titles,  it  is  enacted  by  stat.  3 
and  4  Edward  VL,  c.  4,  that,  respecting  all  letters-patent 
made  since  4th  February,  27  Henry  VIII.,  a  person  may 
make  title  by  way  of  declaration,  plaint,  avowry,  title, 
bar,  or  otherwise,  to  lands,  honors,  and  hereditaments, 
under  the  king's  patentees,  by  showing  forth  an  exempli- 
ficntion  or  constat  of  the  letters-patent,  which  shall  be  of 
the  same  force  and  etfect  as  the  originals. 

The  process  of  the  law  was  improved  in  one  point  by 
stat.  1  Edward  VI. ,  c.  10.  The  writs  of  proclamation 
ordained  by  stat.  6  Henry  VIIL,  c.  4,^  in  cases  of  out- 
lawry, were  to  be  directed  to  the  sheriff  of  the  county 
where  the  party  lived :  but  when  the  defendant  lived  in 
Wales,  or  a  county  palatine,  they  were  made  into  the  ad- 
joining county.  The  present  act  directs  that,  where  a 
defendant  dwells  in  WaJes,  or  in  the  county  palatine  of 
Chester,  or  of  the  city  of  Chester,  the  justices  of  the 
court  shall  have  authority  to  award  a  writ  of  proclama- 
tion t»  the  sheriffs  of  those  places ;  to  them  also  are  to 
be  directed^  writs  of  capias  iitlagatum^  as  immediate  offi- 
cers of  the  King's  Bench  and  Common  Pleas.  The  same 
was  done  by  stat.  5  and  6  Edward  VL,  c.  26,  with  respect 
to  the  county  palatine  of  Lancaster.  For  receiving  such 
process,  those  sheriffs  are  required  to  have  deputies  in  the 
Court  of  King's  Bench  and  Common  Pleas.  As  the  stat- 
ute of  fines  did  not  extend  to  the  county  palatine  of 
Chester,  the  same  provision  was  made  by  stat.  2  and  3 
Edward  VL,  c.  28,  to  give  effect  to  fines  levied  before  the 
high-justice  of  Chester,  or  his  deputy,  as  had  been  made 
in  the  last  reign  respecting  fines  in  the  county  of  Lan- 
caster.^ By  stat.  1  Edward  VI. ,  c.  7,  it  is  enacted,  that 
no  suit  shall  be  discontinued  by  reason  of  the  king's  death ; 

^  Vide  ante.  ^  Sect.  4.  '  Vide  ante. 
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that  the  subsequent  judicial  process  shall  be  made  out  in 
the  style  of  the  reigning  king,  and  the  variance  in  such 
process  between  the  names  of  the  kings  shall  not  be  error  ; 
but  no  assize  of  novel  disseisin,  of  mortauneestor,  juris  utriim, 
or  attaint,  depending  before  the  justices  of  assize,  shall 
be  discontinued  by  reason  of  death,  new  commission,  asso- 
ciation, or  not  coming  of  such  justices  ;  that  though  any 
plaintilf  be  made  duke,  archbishop,  marquis,  earl,  viscount, 
baron,  bishop,  knight,  justice  of  the  one  bench  or  the 
other,  or  serjeant-at-law,  no  writ  or  action  shall  be  abate- 
able ;  and  that  a  justice  of  assize,  of  gaol-delivery,  or  of 
the  peace,  or  a  person  being  in  any  other  of  the  king's 
commissions  whatsoever,  though  preferred  to  any  of  the 
above  honors,  shall  yet  remain  justice  and  commissioner, 
and  execute  his  commission  as  before. 

Moreover,  it  was  enacted  that,  where  a  person  is  found 
guilty  of  any  felony  whatsoever,  for  which  judgment  of 
deatli  should  or  may  ensue,  and  shall  be  reprieved,  with- 
out judgment,  and  committed  to  prison;  any  who  shall 
be  afterwards  assigned  justices  to  deliver  that  gaol,  may 
give  judgment  of  death,  as  the  former  justices  might  have 
done  ;  and  that  no  process  or  suit  before  justices  of  assize, 
gaol-delivery,  oi/er  and  terminer^  of  the  peace,  or  other  com- 
missioners, shall  be  discontinued  by  the  publishing  of  any 
new  commission  or  association,  or  by  altering  the  names 
of  the  justices  or  commissioners;  but  that  the  new  jus- 
tices and  other  commissioners  may  proceed  as  if  the  old 
commission  had  still  remained. 

In  reviewing  the  changes  made  in  our  criminal  law 
during  these  two  reigns,  we  shall  first  go 
through  the  statutes  of  Edward  VI.,  and  then 
proceed  to  those  of  Queen  Mary.  The  criminal  law  was 
very  materially  aitected  by  statutes  made  in  the  reign  of 
Edward  VI.,  which  we  shall  now  mention  in  the  order  in 
which  they  were  made.  The  statute  of  1  Edward  VI.,  c.  12, 
makes  a  kind  of  date  in  the  history  of  offences,  by  repeal- 
ing many  harsh  laws  (a),  and  niaking  several  beneficial 
provisions,  as  well  for  the  protection  of  the  subject  as  the 
punishment  of  delinquents.     It  is   introduced  by  a  pre- 

(a)  But  it  only  repealed  those  against  a  certain  class  of  offences,  as,  for 
instance,  heresy  against  the  Roman  Catholic  religion  ;  and  similar  laws 
were  re-enacted  against  the  Roman  Catholic  religion,  as,  for  instance,  against 
the  papal  supremacy. 
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amblo  not  unworthy  of  notice.  Having  said,  "  that  on 
the  part  of  a  iirinco,  the  ])eo[)h3  shouhl  wish  for  clemency 
and  indulgence,  and  rather  too  much  forgiveness  and  re- 
mission of  royal  power  and  ])unishment,  than  exact  sever- 
ity and  justice  to  be  showed  ;  and  that,  on  the  part  of 
the  subject,  he  should  rather  obey  for  love  than  strait 
laws  ;  yet,"  it  goes  on,  "  sharper  laws,  as  a  harder  bridle, 
should  be  made  to  stay  those  men  and  facts  that  might 
else  give  occasion  of  further  inconvenience."  This  consid- 
eration "  caused  King  Henry  VIII.,  and  other  his  progeni- 
tors, to  make  statutes  very  strait,  sore,  extreme,  and  terrible, 
although  then  not  without  great  consideration  moved  and 
established;  and,  for  the  time,  to  the  avoidance  of  further 
inconvenience,  very  expedient  and  necessary.  But  as  in 
tempest  or  winter  one  course  and  garment  is  convenient, 
in  calm  or  warm  weather  a  more  liljeral  case  or  lighter 
garment  both  may  and  ought  to  be  followed  and  used  ;  so 
we  have  seen  divers  strait  and  sore  laws  made  in  one  par- 
liament (the  time  so  requiring),  in  a  more  quiet  and  calm 
reign  repealed.  Which  example  the  king  being  willing 
to  follow,  is  contented  and  pleased  that  the  severity  of 
certain  laws  be  mitigated  and  remitted."  It  is  therefore 
Repeal  of  trea-  ordalucd,  that  no  act  or  deed,  being  by  stat- 
sons  and  felonies,  ^^g  madc  trcasou  Or  petit  treason,  shall  be  so 
deemed,  but  only  such  as  are  treason  or  petit  treason  by 
stat.  25  Edward  III.,stat.  5,  c.  2,  and  by  this  present  act; 
and  ^  all  oifences  made  felony  by  parliament  since  23d 
April  in  the  first  year  of  Henry  VIII.,  and  all  acts  making 
such  offences  felony  are  repealed,  with  the  exception  of 
all  statutes  concerning  the  counterfeiting  of  the  coin  of 
this  realm,  or  of  any  other  current  within  tlie  realm,  or 
concerning  the  bringing  in  of  counterfeit  money  ;  nor  was 
this  repeal  to  extend  to  stat.  27  Henry  VIII.,  c.  2,^  con- 
cerning those  who  counterfeited  the  king's  sign-manual, 
privy-signet,  or  privy-seal,  their  counsellors,  aiders,  and 
abettors  ;^  nor  to  stat.  27  Henry  VIH.,  c.  17,'*  concerning 
a  servant  embezzling  his  master's  goods.^  It  also  declares 
that  in  all  cases  of  felony,  except  those  mentioned  in  this 
act,  every  one  found  guilty  upon  his  arraignment,  or  who 
confesses,  or  stands  mute,  or  will  not  answer  directly,  shall 
have  his  clergy." 

1  Sect.  4.  3  Sect.  8.  5  ggct.  18. 

'  Vide  ante.  *  Vide  ante.  ^  Ibid.,  10. 


CHAP.  XXXI.]    REPEAL  OF  TREASONS  AND  FELONIES.  49 

It  also  repeals,  as  we  liave  before  observed,  tlie  statutes 
of  Richard  IL,  Henry  V.,  and  Henry  VIII.  against  here- 
tics :  and  after  specifying  these  statutes  by  name,  it  re- 
peals generally  all  acts  of  parliament  concerning  doctrine 
and  matters  of  religion.^  It  likewise  repeals^  stat.  31 
Henry  VIII.,  c.  8,  that  proclamations  made  by  advice  of 
the  council  should  be  obeyed, as  acts  made  by  parliament; 
and  stat.  34  and  35  Henry  VIII.,  c.  23,  for  the  due  execu- 
tion of  such  proclamations. 

So  far  this  act  is  employed  in  repealing  certain  laws  of 
a  severe  cast;  the  remainder  of  it  is  taken  up  either  in 
enacting  some  new  offences,  or  making  some  beneficial 
qualifications  of  criminal  proceedings. 

In  the  first  place,  it  was  ordained,  if  any  person,  by 
open  preaching,  express  words  or  sayings,  afiirmed  that 
the  king  was  not,  or  ought  not  to  be,  supreme  head  of 
the  Church  of  England  and  Ireland,  immediately  under 
God  (a) ;  or,  that  the  Bishop  of  Home,  or  any  other  per- 
son, was  or  ought  to  be  by  the  laws  of  God,  supreme  head 
of  the  same  churches ;  or  that  the  king  was  not  king  of 
England,  France,  and  Ireland;  or  if  any  one  did  compass 
or  imagine,  by  open  preaching,  express  words  or  sayings, 
to  depose  the  king  from  his  estate,  or  deprive  him  of  his 
titles;  or  did  openly  publish  or  say,  that  any  person  other 
than  the  king  of  right  ought  to  be  king;  every  such  offend- 
er, his  aiders,  or  abettors,  should  for  the  first  offence  for- 
feit all  his  goods  and  chattels,  and  sufier  imprisonment  dur- 
ing the  king's  pleasure ;  for  the  second  ofience,  forfeit  the 
issues  and  profits  of  his  lands,  benefices,  and  other  spirit- 
ual promotions,  for  life,  with  his  goods  and  chattels,  and 
be  imprisoned  during  life;  the  third  offence  to  be  high 
treason.^  If  the  above  offences  were  committed  bj^  writ- 
ing, printing,  overt  deed,  or  act,  it  was  high  treason  for 
every  offence.*     It  was,  besides,  enacted,  for  confirming 

(a)  This  was  a  re-enactment  in  its  worst  form  of  one  of  the  sanguinary 
laws  of  Henry  against  the  papal  supremacy,  that  is,  the  spiritual  supremacy 
of  the  pope,  as  head  of  the  Roman  Catholic  Church,  a  supremacy  which  had 
been  recognized  by  the  law  of  the  land  from  time  immemorial,  for  the  very 
reason  that  it  was  purely  spiritual,  and  not  allowed  to  he  exercised  in  any 
cases  not  purely  spiritual,  except  by  reason  of  usage,  allowed  by  the  law, 
and  recognized  by  the  king's  courts.  As,  therefore,  this  was  a  purely 
spiritual  doctrine,  and  lay  at  the  basis  of  the  Koman  Catliolic  religion,  it 
was  in  effect  proscribing  that  religion,  and  making  it  punishable  with  death, 
and  death  of  a  peculiarly  horrible  and  brutal  kind. 

'Sect.  3.  nbid.,  5.  3  Ibid.,  6.  *  Ibid.,  7. 
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the  succession  establisliod  ])y  stat.  35  TIenry  A'^IIL,  c.  1,^ 
that  if  ail}'  of  the  kinL;;'s  heirs,  or  persons  to  whom  the 
crown  was  limited  by  that  act,  usurped  the  one  of  them 
upon  the  other,  or  interrupted  the  king  in  the  quiet 
enjoyment  of  the  crown,  it  should  be  adjudged  high 
treason. 

After  enacting  the  above  treasons  and  offences,  this 
statute  takes  away  clergy  from  persons  convicted  or  at- 
tainted of  the  following  crimes  :  of  murder  of  malice 
prepensed ;  of  poisoning  of  malice  prepensed  ;  of  break- 
ing of  any  house  by  day  or  by  night,  any  person  being 
then  in  the  same  house  where  the  breaking  shall  be  com- 
mitted, and  thereby  put  in  fear  or  dread  ;  for  robbing  of 
any  person  or  persons  in  the  highway,  or  near  the  high- 
way ;  or  for  felonious  stealing  of  horses,  geldings,  or 
mares;  of  felonious  taking  of  any  goods  out  of  any 
parish  church,  or  other  church  or  chapel.  In  all  these 
cases  clergy  is  taken  away,  if  the  party  is  found  guilty 
by  verdict,  or  confession,  or  will  not  answer  directly,  or 
stand  wilfully  and  maliciously  mute.^ 

For  removing  doubts  and  defining  the  extent  of  crimes, 
in  two  instances,  it  is  declared^  that  concealment,  or 
keeping  secret  any  high  treason,  shall  be  adjudged  mis- 
prision of  treason  ;  and  that*  all  wilful  killing  by  poison- 
ing shall  be  deemed  wilful  murder  of  malice  prepensed; 
it  having  been  declared  high  treason  in  the  former  reign.^ 

Some  provisions  are  made  respecting  incidents  of  trials, 
and  the  like.  It  is  declared,  that  the  statutes  made  in 
the  time  of  Henry  VIII.,  and  all  clauses  of  statutes  con- 
cerning challenge  for  the  county  hundred,  or  peremptory 
challenge  ;  or  concerning  the  trial  of  foreign  pleas,  pleaded 
by  murderers,  felons,  or  other  oflenders,  shall  remain  in 
force ;  ^  which  are  stat.  35  Henry  VIII.,  c.  6,  stat.  4  Henry 
VIII.,  c.  2,  stat  22  Henry  VIIL,  c.  2.  And  wherever  a 
common  person  may  have  his  clergy,  as  a  clerk-convict 
who  may  make  his  purgation  ;  and  also  in  all  cases  where 
the  privilege  of  clergy  is  taken  away  by  this  act  (wilful 
murder  and  poisoning  of  malice  prepensed  only  except) ; 
a  lord  of  parliament  and  peer  of  the  realm,  having  place 
and  voice  in  parliament,  by  claiming  the  benefit  of  this 
act,  though  he  cannot  .read,  without  any  burning  in  the 

1  Vide  ante.  ^  Ibid.,  20.  *  Vide  ante. 

'  Sect.  10.  *  Ibid.,  13.  «  Sect.  11. 
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hand,  loss  of  inheritance,  or  corruption  of  blood,  is  to  be 
deemed,  for  the  first  time  only,  as  a  clerk-convict  who 
may  make  purgation  ; '  and  such  a  person  is  to  be  tried 
for  any  of  the  olJences  limited  in  this  act  by  his  peers,  as 
in  cases  of  high  treason.^ 

That  the  objection  of  bigamy  might  no  longer  be  a 
cause  for  precluding  any  one  from  his  privilege  of  clergy, 
it  is  declared,  that  persons  who  have  been  sundry  times 
married  to  single  women  or  widows,  shall,  notwithstand- 
ing, have  this  benefit;^  and  that  the  wife  of  any  one 
attainted,  convicted,  or  outlawed  of  any  treason,  petit  trea- 
son, misprision  of  treason,  murder,  or  felony,  shall,  not- 
withstanding, enjoy  her  dower,  a  point  which  had  been  at- 
tempted in  former  parliaments  in  cases  of  felony,  but  with- 
out success.*  The  present  act,  as  far  as  concerned  treason, 
was  repealed  a  few  years  after,  as  will  be  seen  presently. 

Finally,  respecting  prosecutions,  it  was  enacted  that  no 
person  should  answer  for  any  of  the  before-mentioned 
treasons,  by  open  preaching  of  words  only,  unless  he  was 
thereof  accused  within  thirty  days  after  the  open  preach- 
ing or  words  spoken ;  the  accusation  to  be  made  to  one  of 
the  king's  council,  a  justice  of  assize  or  of  the  peace  ;  and 
if  the  accusers  happened  to  be  out  of  the  realm  during  the 
thirty  days,  then  the  party  was  to  be  accused  within  six 
months.^  Further,  it  is  enacted,  that  no  one  shall  be  in- 
dicted, condemned,  or  convicted  for  any  treason,  petit-trea- 
son, misprision  of  treason,  or  for  any  words  before  specitied, 
unless  he  be  accused  by  two  sufficient  and  lawful  witnesses, 
or  willingly,  without  violence,  confess  the  same,  concern- 
ing which  last  provision  we  shall  say  more  hereafter. 

At  present  we  shall  make  a  remark  upon  one  article  of 
that  clause  of  the  statute  (a)  which  takes  away 
clergy  from  those  who  are  convicted  "(*/"6/'m/;- 
ing  of  any  house  by  day  or  by  night,  any  person  being  then 
in  the  same  house,  and  thereby  put  in  fear  and  dread,"' 

(a)  1  Edward  I.,  c.  xii.  Then  came  the  39  Elizabeth,  c.  xv.,  and  3  Wil- 
liam and  Mary,  c.  ix.,  and  other  acts,  all  now  repealed.  The  stat.  7  and  8 
George  IV.,  c.  xxvii.,  wholly  repeals  the  stat.  23  Henry  VIIL,  c.  i.,  and  so 
much  of  the  stat.  1  Edward  VI.,  c.  xii.,  as  relates  to  housebreaking,  and 
wholly  repeals  the  stat.  39  Elizabeth,  c.  xv.,  and  3  William  and  Mary,  c. 
ix.,  and  lU  William  III.,  c.  xii.,  vulgo,  stat.  10  and  11  William  III.,  c.  xxiii., 
and  12  Anne,  stat.  1,  c.  vii. 

1  Sect.  14.  3  Ibid.,  16.  *  Sect.  19. 

2  Ibid.,  15.  *  Ibid.,  17.     Vide  vol.  ill. 
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These  words,  upon  the  face  of  them,  appear  to  have 
enacted  a  nullity;  for,  as  the  breaking  of  a  house  by  day 
or  by  night,  though  anybody  should  be  put  in  fear,  is  not 
in  itself  a  felony,  it  stands  in  no  need  of  clergy,  and  the 
taking  it  away  is  in  effect  inflicting  no  penalty  at  all : 
however,  it  is  not  to  be  supposed,  that  an  act  made  upon 
such  full  consideration  as  this  seems  to  have  been  would 
have  contained  a  sentence  that  was  neither  law  nor  sense, 
in  so  material  a  point  as  this:  and  whatever  may  be  the 
modern  construction  of  these  words,  they  certainly,  at  the 
time,  bore  a  meaning  entirely  consonant  to  the  notions  of 
law  then  prevailing.  It  is  most  probable  that  the  parlia- 
ment here  meant  to  take  away  clergy  from  burglary ;  the 
description  of  which  offence,  we  have  seen,  was  in  early 
times  very  large,  and  was  not  yet  contracted  to  the  precise 
compass  in  which  it  now  is:  and  at  the  time  this  act  was 
made,  that  offence  might,  in  the  minds  of  some,  be  suffi- 
ciently described  in  the  words  of  the  statute.  The  break- 
ing a  house  by  day  or  by  night  was,  as  before  appears,  in 
the  reign  of  Edward  III.,  burglary,^  though  nothing  was 
taken ;  and,  notwithstanding  Fitzherbert,  in  his  abridg- 
ment of  that  case,  has  said  it  must  be  idth  an  intent  to  take 
away  yoods,  that  requisite  is  not  in  the  original  report,  but 
was  added  by  himself,  and  might,  perhaps,  be  only  his 
own  opinion,  or  at  most  only  the  opinion  of  his  time.  As 
to  burglary  being  in  the  night  only,  the  first  determina- 
tion which  expressly  and  finally  says  that  it  shall  not  be 
considered  as  such,  unless  the  breaking  be  by  night,  is 
a  case  in  4  Edward  VI.,  three  years  after  this  act:^  if  so, 
the  breaking  here  described,  without  anything  more,  com- 
prehended a  burglary  as  then  understood  ;  and  probably 
the  specifying  whether  by  day  or  by  night  was  to  obviate 
the  doubts  which,  most  likely,  long  subsisted,  before  it 
was  solemnly  agreed  that  it  must  be  by  night. 

But  soon  after  this  statute,  this  ofience  began  to  be 
more  expressly  settled  and  defined.  After  the  determina- 
tion in  4  Edward  VL,  which  confined  it  to  the  night,  we 
find  a  writer  of  Queen  Mary's  time  expressly  saying,  that 
there  must  be  a  felonious  intent  to  rob  or  murder;  as  also, 
that  it  must  be  in  the  night.^  When  burglary  was  defined 
in  this  manner,  the  statute  1  Edward  A^L,  c.  12,  was  de- 

1  22  Ass.,  95 ;  Fitz.  Oor.,  264.     Vide  vol.  iii.  ^  Staunf.,  lib.  i.,  c.  24. 

2  Ero.  Cor.,  185. 
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frauded,  as  it  were,  of  its  subject ;  and  as  the  words  no 
longer  expressed  any  existing  felony,  they  took  away 
clergy  from  none.  But  that  such  a  provision  might  not 
be  vain  and  useless,  the  courts,  to  whom  are  given  the 
oracles  of  the  law,  liavo  since  thought  proper  to  supply  by 
construction  the  defect  which  had  thus  accidentally  been 
brought  on  the  statute.  They  argued,  that,  the  breaking 
a  house  by  nighty  here  certainly  meant,  that  breakivg  and 
entering  by  night  ivith  intent  to  commit  felony^  which  is  now 
called  burglary;  and  that,  as  breaking  a  house  by  day  is 
in  itself  no  felony,  therefore  the  breaking  here  meant  is 
such  a  one  as  is  attended  with  a  stealing  in  a  house  after 
the  breaking.  In  this  manner  were  two  crimes  raised  by 
construction  in  the  place  of  one  originally  intended,  upon 
which  the  statute  might  have  its  etitect  to  take  away 
clergy.^ 

The  next  statute  which  enacts  any  penalties  is  the  Act 
of  Uniformity,  2  and  3  Edward  VI.,  c.  1,  which 

n-     ,  "^1  -1  ,  n>  •        1      Offences  against 

miiicts  several  punishments  on  otiences  against  the  common 
the  Book  of  Common  Prayer.  Thus  it  is  ^^^^^' 
ordained,  that  if  any  minister  refuse  to  make  use  of  this 
book,  or  use  any  other,  or  shall  preach  or  speak  anything  in 
derogation  of  it,  and  shall  be  thereof  convicted  by  verdict, 
by  his  own  confession,  or  by  the  notorious  evidence  of  the  fact  ^ 
he  shall  forfeit  the  profits  of  such  of  his  spiritual  benefices 
as  the  king  pleases  for  a  whole  year,  and  sufter  im|>rison- 
ment  for  six  months;  for  the  second  offence,  shall  be 
deprived  ipso  facto  of  all  his  spiritual  promotions,  and  be 
imprisoned  a  whole  year ;  and  for  the  third  oftence,  be  im- 
prisoned during  life.  And  if  he  has  no  beiiefice  or  spirit- 
ual promotion,  he  shall  for  the  first  offence,  be  imprisoned 
for  six  months;  and  for  the  second  ofi'ence,  during  life. 
So  far  of  the  clergy. 

Again,  if  any  person  ichatsoever  shall,  in  any  interludes, 
plays,  songs,  rhymes,  or  by  other  open  words,  speak  any- 
thing in  derogation  of  this  book;  or  shall,  by  open  fact, 
or  open  threatenings,  compel  or  procure  any  minister  in 
any  cathedral  or  church  to  sing  or  say  any  prayers,  or 

^  The  statutes  which  take  away  clergy  from  burglary,  and  from  larceny  in  a 
hou-'^e,  with,  a  breaking,  and  without  a  breaking,  create  much  conlusion.  [See 
the  5th  and  6th  Edward  VI.,  c.  9,  post,  as  to  stealing  in  a  dwelling-honse.] 

^  We  have  hefore  seen  that  this  was  legal  evidence  in  the  canon  law.  Vide 
ante. 
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niiiiister  any  sacrament,  othonvisc  than  iu  tliis  book;  or 
shall  interrupt  any  minister  in  such  singing,  saying,  or 
ministering,  he  is  to  forfeit  for  the  first  offence  £10;  for 
the  second  offence,  £20;  for  tlie  third  offence,  all  his  goods 
and  chattels,  and  to  be  imprisoned  during  life;  and  if  the 
£10  is  not  i^aid  in  six  weeks  after  conviction,  he  is  to  be 
imprisoned  for  three  months ;  and  if  the  £20  is  not  paid 
in  tlie  same  time,  he  is  to  be  imprisoned  for  six  months 
instead  thereof:  all  these  offences  to  be  determined  either 
at  the  assizes  or  sessions,  with  liberty  to  every  archbishop 
or  bishop  to  be  associated  to  the  justices.  The  indictment 
must  l)e  at  the  next  sessions  or  assize ;  and  the  lords  of 
parliament  are  to  be  tried  for  tliese  offences  by  their  peers. 
The  jurisdiction  of  bishops  is  not  hereby  taken  away;  but 
they  are  to  inquire  and  punish  such  offenders  by  ecclesias- 
tical censures,  so,  however,  as  no  one  be  punished  both  by 
the  spiritual  and  temporal  court  for  the  same  fact. 

The  next  penal  statute  was  3  and  4  Edward  VI.,  c.  5, 
rniawfuias-  agalust  uulawful  assemblies;  an  act  which 
sembues.  ^y^^^  occasloucd  Ijy  the  late  riots  in  many  parts 
of  England,  and  which  provided  some  very  heavy  penal- 
ties to  prevent  the  like  disorders  («).  It  was  made  high 
treason  for  twelve  persons  or  more,  being  assembled  to- 
gether, to  attempt  to  kill  or  imprison  any  of  the  king's 
council,  or  to  alter  any  laws,  and  to  continue  together  for 
the  sj^ace  of  an  hour,  being  commanded  by  a  justice  of 
peace,  mayor,  sheriff',  or  the  like,  to  depart.  It  was  made 
felony  for  twelve  persons  to  practise  to  destroy  any  park, 

(a)  Tliis  ;ict  affords  an  illustration  of  tlie  remote  and  often  indirect  causes 
which  operate  in  producing  aheratious  of  the  law.  The  riots  alluded  to  by 
the  author  were  chiefly  caused  by  the  late  sudden  changes  in  religious  wor- 
ship, the  confiscation  of  colleges,  and  other  similar  measures;  and  the  statute 
apjjlied  to  assemblies  with  intent  to  alter  any  laws,  and  expressly  provided 
that  it  should  apply  to  any  assemblies  with  reference  to  religion.  Its  effect 
was  to  enable  the  crown  to  exercise  military  force  to  disperse  the  rioters; 
for  it  declared  their  offence  to  be  high  treason,  the  essence  of  which  is 
attempting  to  levy  war  against  the  crown.  War  thus  levied,  that  is,  actual 
rebellion,  would  justify  the  exercise  of  martial  law,  if  really  required  to 
su[)press  it;  and  martial  law  was  freely  exercised  in  this  reign  on  the  least 
occasion  of  insurrection.  Nor  was  this  all.  In  this  reign,  at  a  time  when 
there  was  no  rebellion  or  insurrection,  the  king  granted  commissions  of 
martial  law,  and  empowered  the  commissioners  to  execute  it  as  should  be 
thought,  by  their  discretion,  most  necessary  [Strype's  Eccl.  Memoirs,  vol.  ii., 
p.  373).  This  was  undoubtedly  illegal  at  common  law,  unless  understood  as 
limited  to  actual  and  formidable  rebellion.  And  the  object  of  this  statute 
was  to  remove  that  legal  ditiiculty,  and  allow  of  martial  law  or  the  use  of 
military  force  against  mere  rioters,  by  declaring  them  felons  and  traitors. 
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pond,  conduit,  or  dove-house;  or  to  have  common  or  way 
in  any  ground;  or  to  pull  down  any  houses,  barns,  or 
mills  ;  or  to  burn  any  stack  of  corn ;  or  to  abate  the 
rents  of  any  lands,  or  the  prices  of  victual ;  and  to  con- 
tinue together  an  hour,  being  commanded  in  like  manner 
to  depart.  Concerning  the  provisions  of  this  act,  we 
shall  have  occasion  to  speak  in  the  next  reign.  By  c. 
15  of  the  same  statute,  the  publishing  any  false  prophecy 
upon  occasion  of  arms,  fields,  and  the  like,  to  the  intent  to 
make  dissension,  was  to  be  punished,  for  the  first  oft'once, 
by  one  year's  imprisonment,  and  the  forfeiture  of  £10 ;  for 
the  second  ofience,  by  forfeiture  of  all  the  party's  goods,  and 
imprisonment  during  life.  Both  these  acts,  being  tempo- 
rary, were  left  to  expire  in  a  few  years.  The  remainder  of 
the  criminal  acts  passed  in  this  reign  are,  the  9th,  10th,  and 
11th  chapters  of  stat.  5  and  6  Edward  VI.  These  are  very 
material  laws,  and  come  now  under  consideration.  We 
shall  begin  with  the  last,  concerning  treason. 

This  statute  enacts  certain  treasons  of  the  same  kind 
with  some  made  in  the  reign  of  Henry  VIII. ;  however, 
with  such  qualifications  as  discover  more  temper  and 
moderation.  If  any  person,  by  open  preacliing,  express 
words  or  sayings,  affirmed  that  the  king  or  his  heirs  or 
successors,  as  appointed  by  stat.  35  Henry  VIII.,  c.  1 
(being  in  possession  of  the  crown),  was  a  heretic,  schis- 
matic, tyrant,  infidel,  or  usurper,  he  was,  for  the  first 
ofience,  to  forfeit  all  his  goods  and  chattels,  and  to  be 
imprisoned  during  the  king's  pleasure  ;  for  the  second 
oftence,  to  lose  the  issues  and  profits  of  liis  lands  during 
life,  and  of  all  spiritual  promotions,  and  sufter  perpetual 
imprisonment ;  and  for  the  third  ofience,  he  was  to  be 
adjudged  a  traitor.  But  if  the  same  ofience  was  com- 
mitted by  writing^  printing,  painting,  carving,  or  graving, 
it  was  made  high  treason  in  the  first  instance.  It  was 
also  enacted,  that  if  any  person  rebelliously  withheld  any 
of  the  king's  castles,  fortresses,  or  holds,  or  his  ships, 
ordnance,  artillery,  or  other  munitions  of  \  war,  and  did 
not  give  them  up  within  six  days  after  proclamation,  it 
should  be  high  treason.  It  was  also  provided,  in  pursu- 
ance of  stat.' 26  Henry  VIII.,  c.  13,  and  stat.  35  Henry 
VIII.,  c.  2,'  that  such  treasons,  if  committed  out  of  the 

^  Vide  ante. 
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realm,  should  be  tried  by  commission  in  any  county  ;  and 
outlawry  pronounced  against  such  ottender,  though  out 
of  the  realm  at  the  time,  was  to  be  valid :  to  wliich  it 
was  now  added  by  this  statute,  that  if  such  person  should, 
wnthin  a  year  after  the  outlawry  pronounced,  surrender 
himself  to  the  chief-justice  of  England,  and  offer  to  trav- 
erse the  indictment,  he  shall  be  received  so  to  do ;  and 
if  he  is  acquitted  by  verdict,  he  shall  be  discharged  from 
the  outlawry  and  all  its  forfeitures. 

Persons  who  committed  the  above  offences  by  open 
preaching  or  words,  must  have  been  accused  within  three 
months.  It  is  moreover  declared  generally,  that  persons 
convict  of  high  treason  shall  forfeit  all  lands  and  tene- 
ments in  which  they  have  an  estate  of  inheritance  ;  and, 
in  repeal  of  stat.  1  Edward  VI.,  c.  12,  sect.  17,  that  wives 
whose  husbands  have  been  attainted  of  treason  shall  not 
have  dower.^ 

The  rest  of  this  statute  is  much  in  favor  of  the  subject. 
There  is  a  clause  concerning  misprision  of  treason,  similar 
to  that  in  stat.  1  Edward  VL,  c.  12;  but  the  present,  by 
particular  wording  of  it,  evidently  shows  what  was  the 
design  of  these  repeated  declarations  on  this  point ;  for 
the  act  says,  that  the  concealment  or  keeping  secret  of  any 
high  treason  shall  be  deemed  and  taken  o??/y  misprision  of 
treason,  by  which  it  was  intended  so  far  to  set  a  limit  to 
constructive  treasons.  The  next  clause  contains  a  wise 
provision  concerning  witnesses  on  trials,  and  is  thought  to 
have  been  made  in  consequence  of  what  passed  on  the  late 
trial  of  the  Duke  of  Somerset,  when  the  oppression  attend- 
ing a  contrary  way  of  proceeding  had  excited  a  general 
indignation.  It  enacts,  that  no  person  shall  be  indicted, 
arraigned,  condemned,  convicted,  or  attainted  for  any 
treason  that  now  is,  or  hereafter  shall  be,  unless  he  be 
thereof  accused  by  two  lawful  accusers,  which,  so  far, 
seems  to  be  little  more  than  had  been  ordained  by  stat.  1 
Edward  VI.,  e.  12.  But  this  statute  goes  further:  it 
directs,  that  such  "accusers,  at  the  time  of  the  arraign- 
ment of  the  jjarty  accused,  if  they  be  then  living,  shall  be 
brought  in  person  before  the  party  so  accused,  and  avow 
and  maintain  that  thej'  have  to  say  against  the  party  to 
prove  him  guilty,  unless  he  shall  willingly,  without  vio- 

^  Vide  ante. 
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lence,  confess  the  same."  The  particular  meaning  of  this 
and  the  other  statute  of  this  king,  with  their  ett'ect  and 
consequences,  will  be  considered  when  we  speak  of  the  stat- 
ute of  Philip  and  Mary,  which  was  supposed  to  liave  re- 
pealed them. 

The  stat.  5  and  6  Edward  VI.,  c.  9,  next  comes  under 
consideration.  This  act  was  made  to  explain 
the  stat.  23  Henry  VIII.,  c.  1,'  upon  which  there  dweiiilfgl" 
had  arisen  three  doubts:  First,  Whether  the  °"'^^''''=- 
owner  or  dweller  must  not  be  in  the  very  chamber  where 
the  robbery  was  committed ;  a  doubt  that  arose  from  a 
strict  adherence  to  the  notion  of  a  proper  robbery,  where 
the  taking  must  be  in  the  presence  of  the  person  robbed. 
Secondly,  Whether  the  offender  would  lose  his  clergy  if 
the  owner  or  dweller  was  asleep  ;  apprehending,  probably, 
that  in  that  state  he  could  not  be  said  to  be  put  in  fear,  ac- 
cording to  the  requisite  of  the  statute.  Thirdly,  AVhether 
a  bootli  or  tent  in  a  fair  or  market,  in  which  dealers  used 
to  dwell  and  sleep  during  the  continuance  of  such  fairs, 
could  be  considered  as  a  dwelling-house  under  that  statute. 
To  remove  these  doubts,  it  was  declared  and  enacted,  that 
any  person  found  guilty  for  robbing  of  a  person  in  any  part 
or  parcel  of  their  dwelling-houses  or  dwelling-places,  the 
owner  or  dweller  in  the  same  house,  or  his  wife,  his  chil- 
dren, or  servants,  being  then  within  the  same  house  or 
place  where  the  robbery  and  felony  shall  happen  to  be  com- 
mitted and  done,  or  in  any  other  place  within  the  precinct 
of  the  same  house  or  dwelling-place,  shall  in  no  wise  be 
admitted  to  his  clergy,  whether  the  owner  or  dweller  in  the 
same  house,  his  wife  and  children  then  and  there  being, 
shall  be  sleej^ing  or  waking  («).  Further,  that  any  one 
found  guilty  of  robbing  a  person  in  a  booth  or  tent  in  a 
fair  or  market,  the  owner,  his  wife,  his  children,  or  ser- 
vants, or  servant  then  being  within  the  same  booth  or  tent, 
shall  not  be  admitted  to  the  benefit  of  his  clergy,  but  shall 
sutler  death  in  such  manner  as  is  mentioned  in  stat.  23  Henry 
VIII.,  c.  1,  for  robberies  done  in  dwelling-houses,  without 
any  consideration  whether  the  owner  or  dweller  in  such 
booths  or  tents,  his  wife,  children,  or  servants,  being  in 
the  same  booth,  be  sleeping  or  waking.     The  latter  part 

(a)  Vide  ante  as  to  housebreaking  or  burglary.     There  were  modern  stat- 
utes upon  the  subject. 

'  Vide  ante. 
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of  this  act  is  stated  in  this  particular  manner,  hecause, 
as  wc  shall  presently  see,  there  have  arisen  great  douhts 
whether  this  stat.  23  Henry  VIIL,  c.  1  (or  atleast  stat.  25 
Henry  VIII.,  c.  3,  which  is  a  supplement  to  it,)  be  now  in 
force  ;  which,  upon  the  present  appearance  of  things  in  the 
course  of  this  history,  must  be  answered  in  the  negative, 
as  they  were,  among  other  statutes  taking  away  clergy, 
repealed  by  stat.  1  Edward  VL,  c.  12,  s,  10,  as  we  have  be- 
fore seen. 

But  as  the  doubt  concerning  these  statutes  arises  upon 

the  next  act,  namely,  stat.  5  and  6  Edward  VI. , 

of  statiuTS""^    c.  10,  we  shall  proceed  to  examine  that.     The 

'""^  ■  preamble  recites,  that  stat.  23  Henry  VHL,  c. 
1,  had  taken  clergy  away  in  certain  robberies  and  burgla- 
ries, but  extended  only  to  those  who  were  convicted  in  the 
county  where  the  fact  was  committed ;  and  as  such  felons 
often  carried  their  spoil  into  another  county,  and  if  they 
were  indicted  there  for  the  simple  larceny,  they  had  their 
clergy  ;  that  it  was  for  these  reasons  enacted,  by  stat.  25 
Henry  VIIL,  c.  3,^  that  they  should  lose  their  clergy  as  if 
indicted  in  the  same  count}'  where  the  robbery  or  burglary 
was  committed.  Then  it  recites,  that  stat.  25  Henry  VIII. 
was  repealed  by  a  clause  in  stat.  1  Edward  VL,  and  that 
since  offenders  of  this  kind  had  enjoyed  their  former 
impunity  ;  for  redress  wliereof  this  statute  now  enacted 
"  that  the  said  stat.  25  Henry  VIIL,  c.  3,  touching  the  put- 
ting of  such  offenders  from  their  clergy,  and  everj^  article, 
clause,  or  sentence  in  the  same,  touching  clergy,  should, 
from  thenceforth,  touching  such  offences,  remain,  and  be 
in  full  force,  in  such  manner  and  form  as  it  was  before  the 
making  of  stat.  1  Edward  VL,  c.  12."  This  is  the  effect 
of  stat.  5  and  6  Edward  VL,  c.  10. 

It  became  in  after-times  a  question,  founded  upon  the 
operation  of  this  statute,  whether  the  whole  of  stat.  25 
Ilenr}^  VIIL,  c.  3,  and  also  stat.  23  Henry  VIIL,  c.  1,  were 
not  thereby  revived.  The  occasion  of  this  question  was 
as  follows:  A  man  was  indicted^  for  wilful  burning  of  a 
house.  This  offence,  among  others,  was  deprived  of  clergy 
by  stat.  23  Henry  VnL,c.  1,  which  extended  to  principals 
and  accessaries  before  the  fact  being  convicted  by  verdict 
or  confession,  but  did  not  reach  the  case  of  persons  wil- 

^  Vide  ante.  *  Powlter's  Case,  10  Eep. 
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fully  standing  mute,  and  the  like  ;  to  remedy  which  defect 
Stat.  25  Henry  VIII.,  c.  3,  s.  2,  ousted  of  their  clergy  such 
offenders  in  those  cases,  and,  after  that,  made  tlie  provision 
we  have  before  rehearsed  concerning  persons  indicted  in 
one  county  for  goods  taken  by  robbery  or  burglary  in 
another.  Then  came  stat.  1  Edward  VI.,  c.  12,  s.  10,  which 
took  away  clergy  from  all  felonies,  except  those  enumerated 
in  the  act.  These  are  for  the  most  part  such  as  were  before 
deprived  of  clergy  by  stat.  23  Henry  VIII.;  but  there  is 
no  mention  of  icilful  burning  of  houses,  nor  of  accessaries 
before  the  fact.  Therefore,  as  stat.  23  Henry  VIII.  and  25 
Henry  VIII.  were  repealed,  and  stat.  1  Edward  VI.,  c.  12, 
had  not  provided  for  burning  of  houses,  it  was  a  doubt,  in 
the  case  above  mentioned,  by  what  existing  law  the  offender 
was  ousted  of  his  clergy.  It  was  there  contended  (and 
that  seems  to  have  been  the  opinion  of  Lord  Coke)  that 
this  stat.  5  and  6  Edward  VI.,  c.  10,  revived  the  ichole  of 
stat.  25  Henry  VIII.,  and  consequently,  that  wilful  burn- 
ing being  named  in  the  first  clause  among  the  offences 
enumerated  in  stat.  23  Henry  VIII.,  is  ousted  by  the  gen- 
eral words,  everg  article,  clause,  or  senteiice,  contained  in  the  same 
concerning  clergg.  However,  others^  are  of  opinion  that, 
general  as  these  words  may  seem,  they  nmst  be  restrained 
to  that  particular  mischief,  which,  it  appears  by  the  pre- 
amble, was  alone  in  contemplation  to  be  remedied ;  and 
some^  remark,  very  justly,  that  the  enacting  clause  in  the 
latter  part  of  it  restrains  these  general  words,  so  much 
relied  on  by  Lord  Coke,  to  such  ojf'ences  as  are  stated  in  the 
preamble. 

But  there  was  another  ground  of  argument  in  the  case 
before  mentioned,  on  which,  Lord  Coke  says,  some  of  the 
judges  relied.  The  stat.  1  Edward  VI.,  c.  12,  having 
taken  away  clergy  only  from  principals,  the  stat.  4  and  5 
Philip  and  Mary,  c.  4,  was  made  to  take  it  away  from 
accessaries  before  in  the  same  offences;  but  this  statute, 
moreover,  takes  it  away  from  accessaries  before  in  wil- 
ful burning.  I^ow  some  of  the  judges,  says  Lord  Coke, 
thought  this  solved  the  diificulty,  and  gave  an  interpreta- 
tion to  the  former  acts.  For  if  the  princij^al  should  have 
his  clergy,  it  would  be  absurd,  and  what  was  never  seen 
in  our  law,  that  clergy  should  be  taken  from  the  accessary  ; 

^  Among  wliom  are  Lord  Hale  and  Sir  Michael  Foster. 
'  e.  g.  Sir  Michael  Foster. 


60  EDWARD    VI.  [chap.  XXXI. 

ant],  secondly,  it  would  bo  in  vain  to  take  away  clergy 
from  the  accessary,  and  leave  the  principal  to  have  his 
clergy ;  for  if  the  principal  had  his  clergy  before  judg- 
ment, the  accessary  should  not  be  arraigned.  And  this 
Sir  Michael  Foster  thinks  was  the  real  ground  upon  which 
that  determination  rested ;  so  that,  upon  the  whole,  he  is 
of  opinion  that  both  23  and  25  Henrj^  VIII.  were  repealed 
by  Stat.  1  Edward  VI.  ;  that  the  stat.  5  and  6  Edward  VI., 
c.  10,  revived  stat.  25  Henry  VIII.  only  in  jxirt,  for  the 
purpose  therein  mentioned ;  that,  therefore,  both  stat.  23 
and  stat.  25  Henry  VIII.  continue  otherwise  repealed  ; 
and  that  the  stat.  4  and  5  Philip  and  Mary  put  the  matter 
out  of  doubt  with  regard  to  arson} 

Whatever  ingenuity  there  may  be  in  this  way  of  recon- 
ciling the  repugnance  of  statutes  when  th.e;j  are  made,  and 
allowing  this  to  be  a  probable  inference  from  the  stat.  4 
and  5  Philip  and  Mary ;  yet  it  is  very  difficult  to  imagine 
that  the  legislature,  having  in  contemplation  to  take  away 
clergy  from  principals,  should  take  it  onh^  from  accessaries 
expressly,  and  leave  it  to  legal  construction  to  make  the 
san'ie  conclusion  as  to  principals ;  a  method  hardly  suit- 
able to  the  precision  and  determination  of  a  legislative  act. 
When  we  look  back  to  the  form  and  history  of  these 
statutes,  we  tind  a  want  of  consistency  in  the  parliament  at 
diti'erent  times,  which  only  increases  the  obscurity.     The 
stat.  5  and  6  Edward  VI.,  c.  9,  seems,. from  the  language 
of  it,  to  consider  the  stat.  23  Henry  VIII.  as  still  in  force  ; 
for  it  says,  it  hath  been  doubted  respecting  that  statute  in 
some  points,  and  therefore  provides  for  the  explanation  of 
those  doubts :  whereas,  had  that  statute  been  looked  on  as 
repealed,  if  any  doubts  upon  it  had  been  thought  worthy 
a  parliamentary  exposition,  or  rather,  if  it  had  been  thought 
proper  to  re-enact  any  of  its  provisions,  that  statute,  it 
should  seem,  would  have  been  spoken  of  in  another  tense, 
namely,  that  it  had  been  doubted.     If  the  parliament  en- 
tertained an  opinion  that  stat.  23  Henry  VIII.  was  then 
in  force,  it  must  have  been  founded  on  the  next  chapter 
of  stat.  5  and  6  Edward  VI. ;  which  being  thought  to  re- 
vive in  toto  stat.  25  Henry  VIII.  (an  act  supplementary  to 
stat.  23  Henry  VIII. ),  thereby  also  revived  stat.  23  Henry 
VIII.,  which  opinion,  we  have  above  seen,  was  held  by 

1  Fost.,  331  to  336. 
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Lord  Coke  many  j^-oars  after.  I*^or  is  it  any  objection  to 
this  supposition,  that  the  reviving  statute  of  5  and  6  Ed- 
ward VI.  is  placed  in  the  statute-book  subsequent  to  the 
explanatory  act;^  as  there  are  many  instances  in  this 
reign  where  acts  that  are  later  in  point  of  time  are  placed 
before  former  acts  of  the  same  session.^ 

However  the  parliament  might  have  formed  their  opin- 
ion on  this  point  at  the  time,  they  soon  afterwards  thought 
differently;  for  early  in  the  next  reign,  it  will  be  seen, 
there  happened  a  case  which  called  upon  them  to  make, 
as  it  were,  a  decision  on  this  question.  They  passed  a 
special  act  for  the  purpose  of  taking  away  clergy  from  an 
accessary  before  the  fact  in  murder ;  which  offenders,  as 
we  have  seen,  are  not  deprived  of  that  privilege  by  stat. 
1  Edward  VI.,  c.  12;  and  they  thereby  seemed  to  declare 
that  stat.  23  Henry  VIII.,  which  had  provided  for  this 
case,  was  not  then  in  force.  Pursuing  the  same  idea,  the 
legislature  made  an  act  some  few  years  after,  by  stat.  4 
and  5  Philip  and  Mary,  to  take  away  clergy  from  acces- 
saries before  in  all  the  offences  where  it  was  taken  from 
principals  by  stat.  1  Edward  VL,  c.  12,  and  also  from 
accessaries  in  arson  ;  in  which  this  statute  is  very  par- 
ticular:  for  though  it  was  intended  evidently  as  a  sup- 
plement to  stat.  1  Edward  VL,  yet  it  rather  deviated  from 
that,  and  pursued  the  words  of  stat.  23  Henry  VIIL,  which 
was  at  the  same  time  regarded  as  a  law  not  then  in  force ; 
and  by  taking  clergy  from  accessaries  in  arson,  when  no 
statute  in  force  took  it  from  the  princi}>als,  created  the 
above-mentioned  doubt ;  and  at  length  furnished,  as  it 
is  thought,  the  resolution  of  it.  Thus,  in  every  point  of 
view,  these  statutes  are  involved  in  obscurity  ;  and  the 
main  and  only  question  which  renders  the  discussion  of 
the  point  interesting,  can  be  solved  no  otherwise  than  by 
the  assistance  of  refinement  and  conjecture. 

To  return  to  the  order  of  time  from  which  we  have 
digressed,  namely,  stat.  5  and  6  Edward  VL, 

O  '  */  '  '    Tiial    of    felons 

c.   10,  of  persons  committing  a  burglary   or  m  lorei^u  coun- 
robbery  in  one  county,  and  flying  with  the  thing 
stolen  into  another ;  which  leads  us  to  mention  another 
act  made  for  the  like  furtherance  of  criminal  justice,  and 

'  Cap.  9  and  cap.  10. 

^  Stat.  0  and  G  Edward  VI.,  c.  3,  of  holidays  and  fasts,  was  introduced,  and 
passed  both  Houses  before  the  Act  of  Uniformity,  cap.  i. 
vol..  v.  —  6 
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the  removal  of  like  impediments  :  this  was  stat.  2  and  3 
Edward  VI.,  c.  24.  The  preamble  of  the  act  states  two 
defects  of  the  law.  First,  that  where  a  person,  who  was 
feloniously  struck  in  one  county,  died  in  another,  a  lawful 
indictment  could  not  be  taken  in  either;  for  the  jurors 
of  the  county  where  he  was  struck  could  take  no  knowl- 
edge of  the  death  ;  nor  could  those  where  the  death  hap- 
pened, for  the  same  reason,  take  cognizance  of  the  stroke: 
so  that  there  was  no  way  of  punishing  such  oifenders, 
neither  by  indictment,  nor,  as  the  statute  saj's,  by  appeal. 
The  second  was,  where  thieves  who  had  robbed  or  stolen 
in  one  count}',  conveyed  their  plunder  into  another:  in 
which  case,  though  the  principal  was  attainted  in  one 
county,  yet  the  jurors  of  the  other  could  take  no  cogni- 
zance of  such  attainder;  and  therefore  the  accessary  went 
unpunished.  It  appears,  by  a  case  mentioned  in  the  last 
reign,^  that  the  second  defect  here  stated  was  an  obstacle 
to  justice;  and  however  they  might  tru  a  robbery  or 
murder,  which  was  not  comjilete  in  either  county,  by  a 
jury  of  two;  and  though  an  indictment  might  be  found 
of  such  stealing ;  yet  there  is  no  case  which  had  yet  war- 
ranted an  indictment  of  killing,  where  the  stroke  was  in  one 
county,  and  the  death  in  another;  but  there  is  an  express 
determination  in  the  reign  of  Henry  VII.  that  though 
such  a  murder  might  be  prosecuted  by  appeal,  it  could  not 
by  indictment.^  To  remedy  tliese  defects,  and  remove  all 
doubt,  it  was  enacted,  as  to  the  first,  that  the  jurors  of 
the  county  where  the  death  happens  may  inquire,  and  an 
appeal  may  be  brought,  of  the  stroke  in  another ;  and  in 
the  second  case,  that  an  indictment  against  an  accessary 
shall  be  as  valid  as  if  the  principal  oftence  had  been  com- 
mitted within  the  same  county.  The  commissioners 
before  whom  the  indictment  is  taken  are  to  write  to  the 
custos  rotidoruni  where  the  principal  was  attainted  or  con- 
victed, to  certify  whether  he  was  attainted,  convicted,  or 
otherwise  discharged;  which  certificate  is  to  be  under  the 
seal  of  the  custos  rotulnmm;  and  upon  the  receipt  of  it, 
the  justices  are  to  proceed  against  the  accessary  as  if  the 
principal  offence  had  been  committed  in  that  county. 

Some  few  other  statutes  were  made  concerning  crimes 
and  punishments.     The  stat.  25  Henry  VIII.,  c.  6,  mak- 

1  Vide  ante  "  Ibid. 


CHAP.  XXXI.]  CRIMINAL   LAW — BRAWLING.  63 

ing  sodomy  felony  without  clergy,  being  repealed  by  the 
general  clause  ot"  stat.  1  Edward  VI.,  c.  12,  was  revived 
by  stat.  2  and  3  Edward  VI.,  c.  29.  And  because  it  had 
been  doubted  whether  the  clause  of  stat.  1  Edward  VL, 
c.  12,  which  takes  clergy  from  those  stealing  horses,  geld- 
ings, or  mares  (a),  inflicted  the  same  penalty  on  those  who 
stole  o?ie  horse,  gelding,  or  mare,  it  was  declared  by  stat. 
2  and  3  Edward  VI.,"c.  33,  that  it  should  (b).  This  sin- 
gular scruple  was  entertained  in  consideration  of  this 
being  a  penal  law,  but  the  like  liad  never  been  counte- 
nanced in  cases  regarding  propertj' ;  for  the  statute  of 
Gloucester,  giving  an  action  of  waste  against  one  who 
holds  for  a  term  of  years,  had  always  been  construed  to 
extend  to  a  holding  for  a  year} 

There  was  a  law  made  to  punish  offences  committed  in 
churches  and  cliurch yards  by  riotous  and  out- 

1  il  iV  1  11  Brawling. 

rageous  quarrels,  as  then  oiten  happened  be- 
tween the  reformed  and  those  of  the  ancient  religion. 
Such  offenders  are  considered  in  three  different  lights 
by  this  act,  and  differently  punished.  First,  it  is  enacted 
by  stat,  5  and  6  Edward  VI.,  c.  4,  if  any  person,  by  words 
only,  quarrel,  chide,  or  Vjrawl  in  any  cliurch  or  church- 
yard, he  shall,  if  the  offence  be  proved  by  two  lawful 
witnesses,  be  suspended,  if  a  layman,  ah  ingressu  ecdesice  ; 
if  a  clerk,  from  the  ministration  of  his  office,  at  the  dis- 
cretion of  the  ordinary.  Secondly,  if  any  one  smite,  or 
lay  violent  hands  upon  another,  he  shall  be  deemed  ijyso 
facto  excommunicate.  And  thirdly,  if  any  maliciously 
strike  with  a  weapon,  or  draw  a  weapon  to  the  intent  to 
strike  such  person,  and  be  convicted  by  verdict  of  twelve 
men,  or  his  own  confession,  or  by  two  lawful  witnesses,  be- 
fore the  justices  of  assize,  of  oyer  and  terminer,  or  of  the 
peace,  in  their  sessions,  he  shall  have  his  ears  cut  off;  and 
if  he  has  no  ears,  says  the  statute,  he  shall  be  marked  in 

(a)  It  was  held  that  foals  and  fillies  were  within  the  stat.  2  and  3  Edward 
VI.,  and  included  in  the  words  liorse,  gelding,  or  mare.  Held,  therefore, 
that  evidence  of  stealing  a  mare  filly  su[)ported  an  indictment  for  stealing  a 
mare  (Rex  v.  Welland,  R.  <fc  R.  C.  C,  494). 

(6)  Both  these  acts  were  repealed  (with  31  Elizabeth,  c.  xii.)  by  7  and  8 
George  IV.,  c.  xxix.  The  stat.  7  and  8  George  IV.,  c.  xxvii.,  wholly  repeals 
2  and  3  Edward  VI.,  c.  xxxiii.,  and  also  repeals  so  much  of  the  stat.  37 
Henry  VIII.,  c.  viii.,  1  Edward  VI.,  c.  xii.,  and  31  Elizabeth,  c.  xii.,  as  re- 
lates to  the  subject. 

'  Plowd.,  467. 
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the  cheek  with  a  red-hot  iron  having  the  letter  F  therein, 
that  lie  may  be  known  for  ii  fray-maker  and  ajightcr;  and 
shall  moreover  be  deemed  ipso  facto  excommunicate. 
Before  we  quit  this  subject  of  penal  law,  it  will  be 
proper  to  mention  a  provision  made  at  the 
becjinnino;  of  this  reign  with  re2::ard  to  clerks- 
convict,  which  punished  vagrancy,  as  we  have  before  seen, 
with  slavery.  It  was  enacted  by  stat.  1  Edward  VI.,  c.  3, 
that  no  clerk-convict  should  make  his  purgation,  but 
should  be  a  slave  for  one  year  to  him  who  would  become 
bound,  with  two  sureties  in  £20  to  the  ordinary,  to  the 
king's  use,  to  take  him  into  service;  and  he  was  then  to 
be  treated  as  vagabonds  were  directed  by  that  act  to  be 
treated  in  the  like  case.  Again,  a  clerk  attainted  or  con- 
vict, who  by  law  could  not  make  his  purgation,  might  be 
delivered  by  the  ordinar}-  to  any  man  who  would  become 
bound,  with  two  sufficient  sureties,  to  keep  him  as  a  slave 
five  years,  to  be  used  as  a  vagabond  ;  and  every  person  to 
whom  such  a  one  was  adjudged  slave  might  put  a  ring 
of  iron  about  his  neck,  arm,  or  leg.  This  extravagant 
punishment,  especially  under  so  hateful  an  aj^pellation 
as'  that  of  slavery,  was  ill  borne  by  the  spirit  of  tlie  na- 
tion, and  was  therefore  repealed  by  stat.  3  and  4  Edward 
VI.,  c.  16. 

We  shall  hereafter  speak  of  the  three  statutes  of  Ed- 
ward VI.  and  Mary  concerning  witnesses  in  cases  of 
treason  [a).  It  is  the  opinion  of  Lord  Coke,  though  per- 
haps not  well  founded,  that  two  witnesses  were  required 
on  a  trial  of  high  treason  at  common  law.  Whether  this 
sup[)Osed  rule  had  been  violated  in  some  recent  instances, 
or,  as  others  think,  and  history  proves,  that  one  witness 
or  no  witness  had  been  held  sufficient  to  prove  this, 
whatever  might  be  the  occasion,  it  was  ordained  by  stat. 
1  Edward  \1.,  c.  12,  and  by  stat.  5  and  6  Edward  VI.,  c. 
11,  that  no  person  shall  be  indicted,  arraigned,  convicted, 
or  attainted,  unless  he  be  thereof  accused  by  two  sufficient 
and  lawful  witnesses,  as  the  first  statute  says,  or  two,  as 
the  latter  expresses  it;,  to  which  it  is  added  by  the  latter 
statute  that  they  shall,  upon  the  arraignment,  if  living, 
be  brought  in  person  before  the  accused,  to  avow  and 
maintain  what  they  have  to  say. 

(a)  Because  a  priest  was  tried  by  jurors  and  not  by  witnesses  {vide  ante, 
vol.  iii. ;  PLowd.,  13). 
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It  is  beyond  a  doubt  that  a  new  regulation  respecting 
evidence  was  made  by  the  statutes  of  Edward  VI.,  inde- 
pendent of  the  number  of  witnesses.  The  very  style  of 
the  stat.  5  and  6  Edward  VI.,  c.  11,  seems  to  intimate  that 
the  bringing  before  the  court  the  accusers  who  had  been 
examined  before  the  grand  jury  was  something  new  ;  for 
it  enacts  with  some  earnestness  and  precision  that  the 
said  accusers,  at  the  time  of  the  arraignment  of  the  party 
accused,  if  they  be  then  living,  shall  be  brouglit  in  person 
before  the  party  so  accused,  to  avow  and  maintain  that 
they  have  to  say  against  the  said  party,  to  prove  him 
guilty  of  the  treasons  contained  in  the  bill  of  indictment 
laid  against  the  party  arraigned,  unless  the  party  ar- 
raigned shall  willingly,  without  violence,  confess  the 
fSame. 

The  statute  of  Edward  VI.,  in  thus  enacting  that  the 
accusers  should  appear  at  the  trial,  legitimated  a  testi- 
mony to  which  before  there  lay  a  legal  objection ;  and 
this  provision  appeared  to  be  equally  expedient  for  the 
prosecutor  and  the  defendant.  The  prosecutor  on  the 
credit  of  whose  testimony  the  bill  had  been  found, 
gained  a  right  of  avowing  and  maintaining  what  he  most 
likely  was  alone  or  best  able  to  testify.  The  prisoner, 
who  was  thus  enabled  to  cross-examine  the  most  formida- 
ble of  the  witnesses  against  him,  being  those  on  whose 
testimony  the  bill  was  found,  so  far  obtained  a  great  ad- 
vantage. The  defence  of  prisoners  in  all  criminal  pro- 
ceedings seemed  to  depend  on  indulgence,  and  not  upon 
any  right  to  call  witnesses;  for  in  stat.  1  Edward  VI.  c. 
11,  where  a  proceeding  by  indictment  before  justices  of 
the  peace  in  sessions  is  directed,  it  was  thought  necessary 
to  ordain  that  the  party  arraigned  shall  be  admitted  to 
purge  or  try  his  innocence  by  as  many  or  more  witnesses, 
and  of  as  good  honesty  and  credence,  as  the  witnesses 
which  deponed  against  him. 

The  new  points  of  learning  that  had  lately  engaged 
the  attention  of  the  courts  received  an  accession  from  the 
statutes  of  the  last  reign.  These,  .whether  they  related 
to  property  or  to  crimes,  furnished  fresh  objects  of  litiga- 
tion and  new  topics  of  argument,  and  drew  from  the 
judges  several  decisions  of  importance  during  these  two 
short  reigns. 

Many  questions  arose  upon  leases  granted  by  religious 
6*  E 
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corporations.  These  bodies,  having  seen  the  destruction 
of  some  of  their  brother  societies,  were  resolved  to  make 
the  most  of  their  property  while  they  had  it ;  and  there- 
fore granted  long  leases  to  their  friends  and  their  former 
lessees.  The  stat.  31  Henry  VIII.,  c.  13,  for  the  dissolution 
of  monasteries,  amongst  other  r.^gulations  on  this  head, 
had  declared  all  leases  void,  if  made  within  a  year  before 
the  beginning  of  that  parliament,  with  a  proviso  that  where 
the  lessee  was  at  the  time  in  possession  under  a  former 
lease  for  years,  there  the  second,  if  made  for  "that  time  or 
more,  should  be  good  for  twenty-one  years.  The  case  of 
Fidmerstone  y.  Steward  arose  upon  this  proviso,^  and  many 
others  of  the  same  kind  were  agitated  in  these  two  reigns  ; 
but  as  the  sul)ject  of  them  was  temporary,  they  furnish  no 
inquiry  that  can  engage  thecuriosity  of  the  modern  lawyer. 

Another  provision  occasioned  by  the  dissolution  of 
monasteries,  had  a  greater  and  more  lasting  influence. 
The  Stat.  31  Henry  YIIL,  c.  13,  above  mentioned,  had 
permitted  the  king  to  take  advantage  of  all  covenants 
and  conditions  to  which  the  religious  societies  had  been 
parties,  and  which  it  was  convenient  should  go  to  the 
crown  along  with  the  reversions  which  were  given  to  it 
by  parliament.  But  this  benefit  not  extending  to  the 
king's  patentees  and  grantees,  the  parliament  took  it 
into  consideration,  and  by  stat.  32  Henry  VIII.,  c.  34, 
gave  the  same  power  to  them  ;  this  was  thought  a  good 
opportunity  to  correct  an  old  defect  in  the  law,  and  to  in- 

Assi^nees  of  cludc  also  comuiou  persons,  as  well  as  the  king's 
reversions,  grautccs.  It  was  accordlugly  permitted  to  all 
grantees  of  reversions  to  avail  themselves  of  covenants 
made  to  their  grantors ;  and  lessees  in  the  same  manner 
were  meant  to  have  a  reciprocal  claim  upon  such  grantees 
as  they  before  had  on  their  lessor.  But  this  was  done  in 
such  an  obscure  way,  that  it  was  difficult  to  say  whether 
the  whole  benefit  of  the  act  was  not  confined  to  grantees 
of  the  king,  and  of  abbey  lands.  This  doubtful  wording 
of  the  act  gave  occasion  to  the  case  of  Hill  v.  Grange,  where 
this  matter  was  fully  canvassed,  and  it  was  resolved  by  all 
the  judges  of  the  Common  Pleas  that  the  act  extended  to 
all  grantees  of  reversions,  a  construction  which  it  has 
borne  ever  since. 

1  1  and  2  Philip  and  Marv.     Plowd.,  102. 


CHAP.  XXXI.]  ASSIGNEES   OP   REVERSIONS.  G7 

The  rules  that  had  been  long  laid  down,  and  adhered  to 
for  the  government  of  limitations  in  remainder,  had  not  so 
precisely  defined  the  boundaries  of  these  estates,  but  that 
on  some  occasions  arguments  were  found  to  dispute  their 
authority,  or  at  least  to  weaken  their  operation  by  endless 
distinctions.  This  may  be  seen  by  the  discussion  which 
was  raised  in  Colthirst  v.  Bejushin,^  where  a  limitation  that 
seemed  to  be  well  supported  by  the  example  of  former 
times  was  contested  with  some  show  of  reason  and  law. 
It  was  a  lease  from  a  religious  house  to  a  man  and  his  wife 
for  their  lives,  remainder  to  A.^  their  son,  for  his  life;  and 
if  he  died  during  the  life  of  the  husband  and  wife,  then 
remainder  to  B.,  another  of  the  sons,  for  life,  si  ipse  vdlet 
inhabitare,  etc.,  which  was  a  common  condition  in  the  leases 
of  ecclesiastical  persons,  who  in  this  manner  provided  not 
only  for  keeping  their  possessions  in  tenantable  order,  but 
likewise  bound  their  tenants  to  perform  a  duty  which  was 
incumbent  upon  churchmen  in  all  instances,  namely,  to 
preserve  some  appearance  of  that  hospitality  which  was  one 
principal  consideration  of  gifts  in  mortmain. 

The  objections  raised  to  this  remainder  to  B.  were  these. 
It  was  said  that  a  remainder  could  not  commence  on  con- 
dition; because,  if  so,  it  would  not  pass  at  the  first  livery, 
which  was  required  in  every  remainder.  Again,  it  was 
incompatible  with  the  preceding  estate ;  for  if  it  was  to 
commence  then,  namely,  when  the  eldest  son  died  before 
the  husband  and  wife,  it  must,  in  taking  effect  itself,  destroy 
the  particular  estate ;  which  was  a  repugnancy  and  con- 
trariety that  the  law  would  not  suffer.  These  seem  to  be 
the  chief  points  relied  on,  and  these  were  supposed  to  be 
sanctioned  by  the  authority  of  adjudged  cases.  But  all 
the  judges  of  the  Common  Fleas  were  clear  that  this  was 
a  good  remainder. 

They  said  this  remainder  was  perfectly  agreeable  with 
the  principles  of  law  already  established  :  they  denied,  first, 
that  a  remainder  ought  to  pass  out  of  the  lessor  presently; 
for  if  I  make  a  lease  for  years,  remainder  for  life,  upon 
condition  that  if  he  in  remainder  do  not  such  an  act,  the 
remainder  shall  be  void;  here,  before  the  condition  is 
broken,  the  remainder  is  good ;  but  when  the  condition  is 
broken,  the  remainder  is  out  of  him,  and  passes  again  to 


1  4  Edw.  VI.     Plowden,  23. 
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the  lessor;  which  proves  that  a  freehold  may,  by  agree- 
ment at  the  time  of  the  livery,  pass  from  one  to  another  by 
matter  ex  'post  facto.  Thus,  if  a  lease  for  life  is  granted, 
with  remainder  to  the  king,  and  livery  of  seisin  is  made, 
the  remainder  does  not  pass  till  the  deed  is  enrolled.  In 
Plesslngton's  case,  in  the  time  of  Richard  11.,^  where  one 
condition  was,  that  if  the  lessor  died  within  the  term,  the 
lessee  for  years  should  have  the  land  for  life,  the  condition 
was  held  good.  So  in  the  present  case,  the  remainder  to 
B.  did  not  pass  out  of  the  lessor  till  A.  was  dead,  and  then 
it  passed  by  virtue  of  the  original  words  annexed  to  the 
livery.  But  it  was  not  to  take  elfect  till  after  the  death  of 
the  husband  and  wife,  for  that  is  the  plain  and  obvious 
sense  of  "  then ; "  and  they  agreed,  that  if  it  was  to  be 
construed  in  the  sense  given  by  the  counsel,  the  remainder 
should  be  void. 

It  was  said  by  Hinde,  justice,  that  this  remainder  did  not 
Conditions  and  dcpcud  upou  a  condUioii,  as  had  been  argued, 
limitations,  j^^j.  ^^  .^  Uuiitatioii  /  for  the  words  to  make  a 
condition  are  such  as  restrain  the  thing  given  ;  as  upon 
condition  that  he  shall  not  do  such  an  act :  but  here  the 
words  only  Ibnit  the  time  when  the  remainder  shall  com- 
mence, and  no  ways  restrain  the  thing.  The  common  case 
of  an  estate-tail  is,  that  if  the  donee  die  without  issue,  it 
shall  remain  to  a  stranger;  which  is  not'  a  condition,  but  a 
limitation.  The  Chief-Justice  Montague  agreed  with  him 
entirely  in  this  idea,  and  added,  that  whether  it  was  called 
a  condition  or  limitation.,  yet  he  thought  the  remainder  good  ; 
for  the  lawful  owner  of  land,  he  contended,  might  give  it 
to  what  person,  at  what  time,  and  in  what  manner  he 
please,  so  as  it  was  not  repugnant  to  law ;  and  this  in  ques- 
tion he  thought  perfectly  agreeable  to  ancient  and  modern 
precedents.  Of  the  former  kind,  he  quoted  one  of  those 
common  cases  in  the  reign  of  Edward  III.  where,  for  the 
assurance  of  a  lessee  for  years,  it  was  usual  to  make  a 
charter  of  feoffment,  on  condition  that  if  the  lessee  was 
disturbed  in  his  term,  he  should  have  the  fee.  And  he 
called  to  their  mind  a  case  which  was  mentioned  in  the 
reign  of  Henry  VIII.  of  a  fine  to  pass  lands  in  tail,  with 
condition  to  bear  the  conusor's  standard ;  and  on  failure, 
that  the  land  should  remain  to  a  stranger.^     He  said  he  was 

^  6  Rich,  II.     Fitz.,  Quid  juris,  20.  »  Vide  ante. 


CHAP.  XXXI.]       CONDITIONS    AND   LIMITATIONS.  69 

counsel  in  that  case;  and  though  Fitzherbert  expressed  sur- 
prise at  a  fine  being  levied  on  condition,  yet  the  remainder 
was  not  considered  as  anything  remarkable.  He  was  of 
opinion  that  the  remainder  in  the  present  case  did  pass  out 
of  the  lessor  at  the  time  of  the  livery,  although  it  did  not 
vest  in  B.  till  the  death  of  A.;  and  he  held  it  in  abeyance 
until  the  performance  of  the  condition,  upon  the  possibility 
that  it  might  be  performed.  Thus,  if  land  was  given  to  a 
married  man,  and  to  a  married  woman,  and  the  heirs  of 
their  two  bodies,  the  fee-tail  passed  out  of  the  donor  im- 
mediately by  reason  of  the  possibility  that  they  might 
marry ;  and  in  the  meantime  the  inheritance  was  in  abey- 
ance. In  the  same  manner,  he  said,  the  remainder  here 
was  in  abeyance  till  the  event  on  which  it  was  limited  had 
happened. 

Upon  such  reasons,  the  judges  agreed  in  holding  this  to 
be  a  good  remainder.^  The  arguments  and  adjudication 
on  this  occasion  tended  to  set  in  a  better  light  the  learning 
of  remainders  depending  on  a  contingency;  and  the  dis- 
tinction between  a  condition  and  a  limitation  aiForded  a 
new  idea,  which  was  afterwards  made  great  use  of  in  the 
construction  of  restrictive  clauses  in  deeds  and  devises  of 
land. 

Whatever  doubts  might  be  entertained  on  conditions 
that  were  designed  by  the  parties  to  operate  in  destruction 
of  estates,  there  was  one  condition  created  by  the  legisla- 
ture which  infallibly  annihilated  an  estate,  whether  for 
life  or  entail,  and  gave  a  right  of  entry  to  the  person  next 
entitled  in  remainder  or  reversion.  This  was  the  aliena- 
tion of  a  woman  who  had  an  estate  from  her  husband, 
which,  by  stat.  11  Henry  VII.,  induced  a  forfeiture.  A 
case  came  before  the  Court  of  Common  Pleas,  in  4  Edward 
VI.,  which  gave  occasion  to  this  statute  being  fully  ex- 
amined and  explained  ;  and  as  it  contains  some  argument 
upon  the  new  learning  of  uses,  it  is  on  that  account  de- 
serving of  notice.  This  was  Wimbish  v.  Talbois,  where  a 
feoffment  had  been  made  by  Sir  George  Talbois  to  the  use 
of  himself  and  wife  in  special  tail ;  after  which  came  stat. 
27  Henry  VIII.  They  had  issue,  Thomas  and  William  ; 
and  then  Sir  George  died.  Thomas  died,  leaving  issue, 
Elizabeth,  who  married  to  Wimbish.     Afterwards,  Wil- 

i4Edw.VI.    Plowd.,23. 
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liam,  by  covin  with  his  mother,  Lady  Talbois,  brought  a 
foriiiedon  in  deaeendre  against  her ;  she  appeared  at  the 
first  day,  and  William  recovered  by  nimt  dcdire :  upon  this 
"VVimbish  and  his  wife,  Elizabeth,  as  heir  to  Sir  George, 
entered  l)y  virtue  of  the  stat.  11  Henry  VII.,  c.  20. 

It  was  contended  that  this  entry  was  not  lawful  for 
several  reasons.  They  said  that  Lady  Talbois  did  not 
hold  such  an  estate  as  was  described  by  the  act ;  for,  by 
the  first  branch  of  the  act,  she  should  have  an  estate  in 
dower  for  life,  or  in  tail  jointly  with  her  husband,  or 
solely  to  herself,  or  to  her  own  use  in  any  lands,  tene- 
ments, or  other  hereditaments,  of  the  inheritance  or  pur- 
chase of  her  husband.  Now,  admitting  her  to  have  an 
estate  tail  jointly  with  her  husl»and,  they  said  it  was  not 
in  lands  but  only  in  use:  and  those  were  two  difterent 
things.  Again,  it  was  not  of  the  inheritance  or  purchase 
of  the  husband,  for  the  use  was  neither,  being  a  new  thing, 
not  in  being  before,  and  so  never  in  the  husband  ;  so  that 
she  was  not  within  the  first  branch.  The  second  branch 
speaks  of  the  like  estates  when  they  came  from  any  an- 
cestor of  the  husband,  which  was  not  pretended  to  be  the 
case  here.  And  the  third  branch  is,  where  the  estate 
comes  by  any  person  seized  to  the  use  of  the  husband  or 
his  ancestors;  and  they  said,  she  was  not.  within  this 
branch,  for  the  use  was  appointed  by  the  husbajid  at  the 
time  of  the  estate  of  the  feoflees,  therefore  she  could  not 
claim  from  them.  It  was  concluded,  therefore,  that  Lady 
Talbois  not  being  within  the  terms  of  the  act,  no  forfeit- 
ure could  ensue.  Further,  they  contended,  that  admitting 
she  was,  yet  the  heir  in  her  lifetime  could  have  no  right 
to  enter ;  for  the  construction  of  the  two  clauses  relating 
to  the  forfeiture  was,  that  the  recovery  in  case  of  tenant 
in  tail  was  merely  void,  and  that  the  issue  should  enter 
as  if  no  recovery  had  been  suflered,  after  the  death  of  the 
tenant,  for  then,  and  not  till  then,  had  an  heir  any  right 
or  title  ;  and  it  was  only  where  the  woman  was  tenant  in 
dower,  or  for  life,  that  the  reversioner,  or  he  in  remainder, 
might  enter  immediately. 

These  were  the  points  upon  which  it  was  endeavored, 
ingeniously  enough,  to  take  tins  case  out  of  the  statute; 
but  it  was  held  by  the  whole  Court  of  Common  Pleas  that 
this  case  was  within  the  words  of  the  act ;  and  if  not, 
that  it  was  at  least  within  the  equity  of  it,  and  that  the 
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entry  was  lawful  immediately,  in  the  life  of  the  tenant  in 
tail. 

As  to  the  first  point,  whether  cestui  que  use  was  within 
the  act,  it  was  admitted  by  Hales,  justice,  that  an  estate 
in  use  is  mentioned  but  once  in  the  premises  of  the  statute, 
solely  to  herself  or  to  her  own  use;  but  if  that  clause  speaks 
only  of  cestui  que  use,  and  what  follows  relative  to  recov- 
eries had  ao^ainst  women,  or  any  seized  to  their  use,  is  only 
to  be  referred  to  that,  it  could  not  be  denied  but  the  pres- 
ent case  was  clearly  within  the  words  of  the  statute.  It 
is  to  be  observed,  says  he,  that  this  act  was  made  within 
fifteen  years  after  stat.  1  Richard  III.,  which  makes  the 
acts  of  cestui  que  use  binding  on  his  feoffees;  and  perhaps 
some  of  the  makers  of  that  statute  were  also  at  the  making 
of  stat.  ll.IIenry  VII.,  and  must  have  considered  the  ef- 
fect of  the  first  statute,  by  which  a  recovery  was  good  only 
during  the  life  of  tenant  in  tail :  and  so,  if  stat.  11  Henry 
VII.  did  no  more  than  make  the  recovery  void  against  the 
issue,  it  would  provide  only  for  that  which  needed  no 
provision.  The  statute  must  be  designed  to  make  that 
unlawful  which  was  lawful  before ;  and  as  it  was  meant 
to  have  this  effect  with  regard  to  a  tenant  in  tail  in  pos- 
session, it  was  equally  reasonable,  because  it  was  in  equal 
mischief,  that  it  should  be  construed  to  liave  the  same  ef- 
fect against  cestui  que  use  in  tail.  This  latter  consideration 
had  always  been  a  reason  in  our  law  for  extending  a  stat- 
ute by  equity  to  such  cases  as  were  not  within  the  letter 
of  it.  Of  this  there  were  many  examples.  Thus,  the 
stat.  Marlbridge,  c.  6,  though  it  speaks  only  of  estates  for 
years  and  feottments,  yet  is  construed  to  include  a  gift  for 
life,  or  in  tail  to  the  issue,  for  the  purpose  of  defrauding 
the  lord  of  his  ward.  The  stat.  Dc  Donis  speaks  only  of 
three  estates'  tail,  but  has  been  extended  to  many  others. 
Stat.  Westminster  2,  c.  3,  which  directs  him  in  reversion 
to  be  received  to  defend  a  suit,  has  been  construed  to  in- 
clude those  in  remainder.  An  action  of  account  given  by 
statute  to  executors  has  been  extended  to  administrators  ;^ 
and  many  other  instances  were  gfven  of  statutes  construed 
by  equity.  From  all  this  it  appeared,  that  a  like  griev- 
ance should  by  equity  be  taken  to  be  within  the  purview 
of  the  act. 

1  Plowd.,  53. 
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In  all  this  the  Chief-Justice  Montague  concurred  ;  and 
with  regard  to  the  words  of  the  act,  which  required  it  to 
be  of  the  inheritance  or  purchase  of  the  husband,  he  said, 
that  being  such  as  the  heir  might  inherit,  was  the  true 
legal  idea  of  an  inheritance:  and  he  treated  with  con- 
tempt the  distinction  made  between  an  inheritance  and 
purchase,  which  had  been  quoted  from  Britton,  whose 
book  he  said  contained  many  errors.  For  himself,  he 
professed  to  follow  Littleton,  which  he  called  the  truest 
and  surest  register  of  the  grounds  and  principles  of  our 
law  ;  and  Littleton  says,  that  not  only  what  a  man  has  by 
descent,  but  also  what  he  lias  by  purchase,  is  an  inherit- 
ance. Thus,  he  concludes,  the  words  of  the  statute  are 
satisfied;  for  she  has  an  estate  in  an  hereditament  (namely, 
in  a  use)  jointly  with  her  husband,  to  her  own. use,  of  the 
inheritance  of  the  husband,  which  is  all  required  by  the 
first  disjunctive  sentence  of  the  statute. 

But  if  she  was  not  within  that,  she  was  within  the 
second  disjunctive  sentence,  or  given  to  the  husband  and  ivife 
in  tail  by  anyi^erson  seized  to  the  vse  of  the  husband  ;  for  the 
feofl'ees  being  seized  to  the  use  of  the  husband  and  wife, 
w^ere  seized  to  the  use  of  the  husband  (the  husband  and 
wife  each  having  the  entire  use,  for  there  are  no  moieties 
between  them),  and  the  feoftees  were  the  donors  of  the 
estate,  after  the  execution  of  the  possession  to  the  use  by 
stat.  27  Henry  VIIL,  for  the  parliament  could  not  be  said 
to  be  the  donors,  the  act  being  only  tlie  conveyance  of  the 
land  from  one  to  another.  He  said,  it  had  been  long  since 
held,  where  cestui  que  use  and  his  feoftees  joined  in  a  feoft- 
ment,  that  it  should  be  construed  to  be  the  feoftment  of 
the  feofiiees ;  for  they  had  the  greatest  authority  to  give 
it,  even  after  the  stat.  Richard  III.^  So  if  one  who  was 
seized  in  fee,  and  one  who  had  notliing  in  the  land,  joined 
in  a  feoftment,  it  shall  be  said  to  be  the  feoftment  of  liim 
who  has  right,  and  the  confirmation  of  the  other.  Thus, 
he  conaluded,  it  should  here  be  said  to  be  the  feoftment 
of  the  feoftees  by  parliament,  and  the  assent  and  confirma- 
tion of  all  others;  and  ^f  it  was  construed  otherwise,  it 
would  be  attributing  to  the  statute  the  power  of  doing 
wrong  to  the  feoftees,  by  taking  a  thing  from  them  and 
making  another  the  donor  of  it.     Thus,  the  feofiFees  were 

1  M.  21  Hen.  YII.,  32  pi. 
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the  donors ;  but  if  they  were  not,  yet  Sir  George  was, 
unless  it  should  be  thQught  a  repugnancy  to  say  he  was  a 
donor  to  himself;  and  therefore  the  feoffees  more  properly 
were  the  donors,  and  then  the  whole  of  the  statute  was 
satisfied.  However,  if  this  case  was  not  within  the  words, 
he  agreed  with  the  other  judges  in  thinking  it  within  the 
equity  of  the  statute;  and  to  obviate  the  objection,  that 
the  provision  being  in  restraint  of  the  tenant  in  tail 
should  be  construed  strictly,  he  said  it  was  for  the  bene^t 
of  the  common  weal,  and  in  advancement  of  justice  ;  and 
every  statute  which  is  construed  by  equity,  restrains,  and 
is  penal  to  somebody ;  and  he  seemed  to  think  the  rule 
of  construction  was  to  turn  on  the  statute  being  beneficial 
to  the  greater  number.^ 

Though  no  judgment  was  here  given,  it  was  of  great 
importance  that  the  judges  concurred  unanimously  in  so  ' 
solemn  opinion  to  bring  this  case  within  the  terms  of  the 
act ;  for,  since  most  estates  in  the  kingdom  were  conveyed 
to  a  use,  this  j^rovision  would  otherwise  have-  become  al- 
most wholly  abortive.  The  anxiety  they  felt  to  compass 
this  by  a  literal  construction,  led  them  into  some  subtlety 
and  refinement ;  and  though  there  can  be  very  little  doubt 
what  the  makers  of  the  act  intended,  yet  the  wording  of 
it  being  liable  to  some  cavil,  it  seemed  a  safe  and  sensible 
resolution  to  supply  the  defects  of  it  by  equity. 

In  these  two  reigns  some  decisions  were  made  on  uses, 
which  tended  to  show  the  effect  the  late  statute  of  feoffees  to 
had  upon  them.  It  seemed  a  doubt,  when  that  ^"^''• 
statute  had  ordained  that  cestid  que  use  should  thencefor- 
ward be  seized  of  the  land  and  freehold,  as  he  before  was 
of  the  use,  whether  any  seisin  of  the  freehold  remained 
in  the  feoffees.  The  courts  seemed  inclined  to  think  the 
feoffees  still  possessed  of  the  same  estate  and  power  they 
had  before  the  act ;  so  that  both  the  cestui  que  use  and  the 
feofi:ee  having  a  freehold,  and  both  having  an  equal  power 
over  the  same  freehold,  the  difficulties  of  that  sort,  which 
were  experienced  after  the  stat.  I.Richard  III.,  were  felt 
after  the  stat.  27  Henry  VIII. 

The  following  are  some  instances  where  this  point  was 
debated.  A  man  made  a  feoffment  in  fee  to  the  use  of 
W.  and  his  heirs,  till  A.  paid  £40  to  TF.,  and  then  to  the 

'  Plowd.,  42. 
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use  of  A.  and  his  heirs.  A.  paid  to  W.  the  £40.  There 
was  a  difference  of  opinion  as  to  the  conclusion  to  be 
founded  on  these  fiicts.  Some  said,  that  if  A.  entered,  he 
would  become  ipso  facto  seized  in  fee ;  for  W.  being  seized 
in  fee  by  the  statute  of  uses,  A.  would  be  able  to  divest 
that  fee,  and  transfer  it  to  himself  under  the  conditign  of 
the  deed.  Others,  on  the  contrary,  were  of  opinion,  that 
the  payment  and  entry  of  A.  had  no  effect  without  an 
entry  by  the  feoffees.  Between  these  two  opinions  Brooke 
has  struck  out  a  middle  course,  as  an  expedient  to  salve 
difficulties ;  he  thought  that  it  would  be  best  for  A.  to 
enter  in  the  name  of  the  feoffees,  and  then  qudcunque  vita 
data,  the  entry  must  be  good,  and  he  would  become  seized 
according  to  the  terms  of  the  deed.  To  this  he  added, 
that  a  use  might  change  fromone  to  another  by  some  act 
or  circumstance,  ex  post  facto,  as  well  since  as  before  the 
statute.^ 

Another  question  arose  respecting  the  interest  of  feof- 
fees, in  the  case  of  Stephen  Davis.  A  tenant  for  life,  and 
the  tenant  in  tail  next  in  remainder  in  use,  had  levied  a 
fine  of  the  land,  M^hich  had  afterwards  been  conveyed  to 
the  king ;  the  feoffees  to  the  use  presented  a  petition  of 
right;  and  here  two  points  were  made  in  arrest  of  judg- 
ment on  the  petition.  First,  that  the  fee-simple  of  the 
use  was  legally  conveyed  by  the  tine,  and  was  now  in  the 
king;  and  if  it  was  the  case  of  a  common  person,  he  could 
not  enter  ;  because  not  being  seized  of  a  fee-simple,  as  he 
was  before  the  alienation,  of  what  estate  could  he  be  in? 
Secondly,  they  said  that  all  interest  and  right  of  the 
feoffees,  which  was  not  to  tlieir  own  use,  was  taken  away 
b}'  the  statute.  There  does  not  appear  to  be  any  decision 
of  these  points  at  this  time;-  and  it  will  afterwards  be 
seen,  that  all  these  positions  received  some  qualification. 

The  rigid  opinions  maintained  in  the  last  reign  against 
covenants  to  convey  uses  were  beginning  to  be  somewhat 
tempered. 

In  the  short  reign  of  Edward  VI.,  some  steps  were 
Kefoimation  of    takcu  towards  effectincr  the  intended  reforma- 

the  ecclesiastical      .  .  ^        •        ,  •        ^     ^  ttt       i 

law.  tion  m  our  ecclesiastical  laws.      We  have  seen 

that  Henry  VIII.  was  empowered  by  statute  to  appoint 
commissioners  to  reform  the  ecclesiastical  laws  then  in 

1  Edw.  VI.    New  Cases,  136.  =*  7  Edw.  YI.    Dyer,  88,  109. 
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force.  A  commission  was  issued  under  that  act,  and  the 
persons  appointed  to  execute  it  had  met  and  made  some 
progress  in  the  undertalcing ;  but  after  the  statute  of  the  six 
articles,  the  reformation  of  the  ecclesiastical  law  dropped 
with  that  of  religion  ;  and  Cranmer,  in  a  letter  dated  1545, 
speaks  of  this  scheme  as  then  forgotten  and  quite  laid 
aside.* 

We  have  seen  there  w\as  an  act  of  Edward  VI.  to  em- 
power thirty-two  persons,  named  by  the  king,  to  under- 
take this  work,  which,  it  was  intended,  should  be  finished 
in  three  years.  But  this  also  was  retarded  by  various 
changes  in  affairs,  and  it  was  not  until  Novemljer,  1551, 
that  a  commission  was  issued  to  eight  persons  to  prepare 
the  matter  for  the  revision  of  the  thirty-two;  a  method 
wliich  was  thought  more  likely  to  expedite  the  under- 
taking than  if  it  had  been  left  to  the  greater  number. 
These  eight  consisted  of  some  bishops  and  doctors  of 
divinity,  two  doctors  of  the  civil  and  canon  law,  and  two 
common  lawyers.  As  two  of  the  three  years  had  elapsed 
before  they  set  out  about  executing  the  commission,  they 
prayed  to  have  longer  time ;  and  they  had  three  years 
more  offered  them  by  act  of  parliament,  to  which  act, 
however,  the  king  never  gave  his  assent,  owing,  as  it  is 
thought,  to  the  forwardness  in  which  the  work  was  be- 
lieved to  be,  and  that  a  further  continuation  of  time  was 
not  necessary.  The  work  was  prepared  by  February,  1552, 
and  a  commission  was  granted  to  thirty-two  persons,  of 
whom  the  former  eight  were  a  part.  It  consisted  of  eight 
bishops,  eight  divines,  eight  civilians,  and  eight  common 
lawyers.  They  were  to  revise,  correct,  and  perfect  the 
work,  and  then  present  it  to  the  king.  For  this  purpose 
they  divided  themselves  into  eight  classes,  four  in  a  class  ; 
every  one  of  these  was  to  prepare  his  corrections,  and  com- 
municate them  to  the  rest.  Thus  was  the  work  carried 
on  and  completed ;  but  before  it  received  the  royal  con- 
firmation, the  king  died,  and  the  project  died  with  him. 
It  was  not  afterwards  revived,  nor  has  anything  of  the 
kind  been  attempted  since.  The  old  canons  still  remained 
in  force  by  usage  and  the  statute  of  Henry  YIII.,  and  so 
they  continue  to  this  day." 

However,  this  compilation  was  printed  in  the  reign  of 

1  Burn.  Ref.,  vol.  ii.,  185.  ^  Ibid.,  185,  186. 
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Queen  Elizabeth,  under  tlie  title  of  "Reformatio  Legum 
Ecclesiasticaruni."  In  the  preface  it  is  said  that  Cranmer 
executed  almost  the  whole  volume  himself;  which  justi- 
fied the  opinion  l^efore  entertained  of  him,  that  he  was 
one  of  the  best  canonists  in  the  kingdom.  Sir  John  Cheek 
and  Dr.  Iladdon  had  l)een  employed  to  put  it  into  Latin  ; 
in  performing  which  they  imitated  the  style  of  the  Roman 
laws  with  a  happiness  far  beyond  the  composers  of  the 
pontifical  law.^ 

After  the  taste  we  have  already  had  of  the  law  and 
practice  of  the  ecclesiastical  courts,-  we  feel  some  curiosity 
to  see  what  were  the  ideas  of  the  reformers  upon  the  same 
subject.  On  a  view  of  their  scheme  of  reformation,  it 
appears  that  they  worked  upon  the  old  materials,  and 
were  not  precipitate  in  making  any  alterations  of  conse- 
quence. The  canon  and  civil  law,  and  the  provincial  and 
legatine  constitutions,  were  still  to  be  the  groundwork 
of  our  ecclesiastical  law.  But  these  underwent  some 
change  and  modification  in  certain  articles. 

The  law  of  matrimony,  adultery,  and  divorce,  was  in-- 
tended  to  be  almost  wholly  altered  by  the  new  scheme. 
For  this  purpose,  in  the  first  place,  it  was  expressly  laid 
down  that  no  promise  or  contract  should  be  binding,  but 
such  as  was  made  in  the  following  way :  The  minister 
was  to  publish  the  intended  marriage  on  three 
marriage,    g^j^^^g^^g^  ^j.  ^^  least  fcast-days ;  at  the  end  of 

which  the  man  and  woman  were  to  be  present  in  the  church 
while  the  ceremon}^,  lately  ordained,  was  performed :  so  that 
all  the  canonical  learning  about  espousals  and  pre-contracts 
was  at  once  done  away.  But  to  prevent  the  ill  conse- 
(juences  that  might  follow  to  young  women  wdio  had 
yielded  to  the  promises  and  solicitations  of  men,  the  pen- 
alty of  excommunication  was  denounced  against  those 
who  were  guilty  of  violating  a  woman's  chastity  :  and  if 
they  would  not  consent  to  marry  the  woman,  the  ecclesias- 
tical judge  was  to  give  to  her  a  third  part  of  his  goods  :  if 
the  goods  could  not  be  divided  in  that  manner,  he  was  to 
condemn  him  to  take  care  of  the  child,  and  to  undergo 
such  penance  as  the  judge  thought  necessary  to  expiate 
the  scandal. 

The  marriage  of  children  and  orphans  was  declared 

^  Burn.  Eef.,  vol.  ii.,  185,  186.  *  Vide  vol.  iv.,  c.  xxx. 
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void,  if  not  contracted  with  the  consent  of  their  parents 
and  guardians ;  but  if  these  withhehl  their  consent  with- 
out sufficient  reason,  recourse  miglit  be  had  to  the  eccle- 
siastical judge,  who  was  to  decide  on  the  propriety  of  the 
matter.  A  woman  at  twelve,  and  a  man  at  fourteen,  and 
not  before,  might  marry.  Marriage  might  be  celebrated 
at  all  seasons ;  but  it  was  to  be  in  the  parish  where  one 
of  the  parties  inhabited,  or  the  minister  would  be  excom- 
municated. At  the  time  of  the  ceremony  any  one  might 
interpose,  and  show  cause  why  the  marriage  should  not 
take  place ;  and  upon  giving  security  to  prove  the  cause 
within  a  month,  or  make  satisfaction  for  all  the  expense 
of  preparation  for  the  marriage,  the  ceremony  was  to  'be 
delayed  for  that  time  ;  and  neither  party  was  to  contract 
marriage  during  that  month,  under  pain  of  excommuni- 
cation, and  compensation  to  the  party  so  deserted.  If 
there  was  a  secret  inability  for  the  marriage  state  in  either 
party,  the  marriage  was  deemed  to  be  null  ;  otherwise  if 
it  was  known.  Deaf  and  dumb  persons  might  marry, 
and  those  who  were  mad,  in  a  lucid  interval.  There  was 
to  be  no  marriage  with  intidels.  With  these  exceptions 
marriage  was,  upon  this  new  scheme,  allowed  to  all  per- 
sons of  what  condition  soever,  and  miglit  be  repeated. 
But  this  was  not  to  give  license  to  polygamy;  for  it  di- 
rects, if  any  person  had  more  wives  than  one,  he  should 
retain  only  the  iirst,  if  she  would  have  him  for  a  hus- 
band, and  dismiss  all  the  others  with  their  dower,  and 
make  satisfaction  to  the  church  for  his  oifence.  The 
women  also  were  to  be  punished,  if  they  were  conscious 
of  the  man  having  more  wives  than  one. 

After  the  marriage  was  concluded,  if  quarrels  and  bick- 
erings arose  between  them,  and  they  were  unwilling  to 
continue  together,  they  were  to  be  compelled  by  ecclesias- 
tical censures,  to  accommodate  differences,  and  live  in 
matrimonial  harmony,  unless  those  differences  were  of 
such  a  nature  as  we  shall  hereafter  see  ^\  ere  grounds  of  a 
divorce.  It  was  laid  down,  that  any  marriage  contracted 
under  the  influence  of  force  or  fear  should  he  void.  Thus 
far  of  marriage  in  general.^ 

The  degrees  within  which  marriage  was  prohibited 
were   those   contained   in  Leviticus,  eh.  xviii.  and  xx., 

^  Reform.  Leg.  Eccles.,  37-43. 
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winch  they  said  was  a  rule  not  confined  to  the  Jewish 
nation,  but,  like  the  Decalogue,  was  to  have  authority 
with  all  Christian  men.  They  therefore  declared  it  to  be 
impiety  in  the  Roman  pontiff  to  arrogate  to  himself  the 
power  to  dispense  with  these  divine  prohibitions.  As  to 
the  construction  of  these  prohibitions,  they  said,  many 
were  only  put  for  examples,  and  we  must  supply  others, 
which  stand  in  precisely  the  same  situation :  thus,  for  in- 
stance, if  a  son  is  not  to  marry  his  mother,  so  a  daughter 
is  not  to  marr}'  a  father.  They  therefore  laid  down  two 
rules :  first,  that  wherever  males  were  mentioned,  the  same 
should  be  understood  of  females  in  the  same  degree  of 
propinquity :  secondly,  that  husband  and  wife  made  but 
one  flesh  ;  so  that  in  whatsoever  degree  of  consanguinity 
a  person  was  related  to  the  one,  he  was  related  in  the  same 
degree  of  atfinity  to  the  other.  They  retained  the  old 
notion  of  the  canon  law,  and  considered  any  illicit  con- 
nection as  creating  an  afiinity  the  same  as  marriage ;  and 
they  held  the  impediment  of  afiinity  to  continue  after  the 
death  of  the  party.  But  they  declared  that  all  spiritual 
cognation  was  an  invention  not  authorized  by  Scripture, 
and  therefore  should  no  longer  bean  impediment  to  mar- 
riage.^ 

The  reformers  of  our  ecclesiastical  law  prescribed  very 
heavy  penalties  in  case  of  adultery  ;  founding  this  severe 
measure  on  the  Jewish  law,  which  directed  such  oftenders 
to  be  stoned  to  death :  and  on  the  civil  law,  which  pun- 
ished them  capitally.  When  a  minister  was  convicted 
of  adultery,  forniciition,  or  incest,  his  goods,  if  he  was 
married,  were  all  to  devolve  to  his  wife  and  children ;  if 
he  had  no  wife  nor  children,  they  were  to  be  distributed 
to  the  poor,  or  applied  to  other  purposes,  at  the  discretion 
of  the  ecclesiastical  judge :  if  he  had  any  benefice,  he  was 
to  forfeit  it,  and  to  be  incai)able  of  taking  another:  he 
was  likewise  to  be  sent  to  perpetual  exile  or  imprison- 
ment. A  layman  convicted  of  adultery  was  to  restore  to 
his  wife  her  dower,'  and  also  half  his  goods  ;  he  was  like- 
wise to  be  condemned  to  jierpetual  exile  or  imprisonment. 
A  wife,  in  like  manner,  if  convicted  of  adultery,  was  to 
forfeit  her  dower,  and  all  claim  she  had  by  law,  or  prom- 

'  Reform.  Leg.  Eccles.,  44-47.     Vide  ante. 

^  Tlie  word  in  the  original  is  dos;- and,  as  such,  is  ambiguous  in  this  pas- 
sage, but  less  so  in  the  following. 
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ise,  on  the  effects  of  her  husband  ;  and  was  to  suffer  per- 
petual exile  or  imprisonment.  Moreover,  in  such  case  the 
innocent  party  mio:ht  contract  another  marriage:  this 
second  marriage  they  thought  justified  by  the  words  of 
Christ,  who  made  an  exception  of  the  case  of  adultery. 
However,  they  recommended  that  the  guilty  party  should 
in  charity  be  invited  by  the  innocent  to  return  to  the  con- 
jugal state;  and  at  no  rate  should  be  allowed  to  marry 
again.  None  was  to  put  away  his  wife  for  adultery,  and 
take  another,  till  the  ecclesiastical  judge  had  heard  and 
determined  the  matter;  and  if  he  did,  he  lost  all  right  of 
proceeding  against  his  wife.  The  judge,  when  he  con- 
demned the  one  of  adultery,  was  to  pronounce  a  liberty  to 
the  other  to  marry  again :  there  was  to  be  a  time  limited 
for  such  second  marriage,  as  a  year,  or  six  montlis  :  during 
which,  if  he  did  not  return  to  his  first  wife,  he  might  take 
another.  If  .one  of  the  parties  witlidrew  from  the  other, 
and,  after  entreaty  and  remonstrance,  would  not  submit 
to  cohabit,  the  other  might,  upon  authority  of  the  eccle- 
siastical judge,  have  liberty  to  marry.  If  the  absent  per- 
son could  not  be  found,  then  process  was  issued,  and  a 
term  of  two  or  three  years  was  to  be  fixed  by  the  ecclesias- 
tical judge  for  him  to  appear  and  show  good  cause  of  his 
absence  ;  which  if  not  done,  the  other  party  was  absolved 
from  the  tie,  and  might  marry  again ;  and  if  he  after- 
wards appeared,  he  was  to  be  confined  to  perpetual  im- 
prisonment. The  ecclesiastical  judge  might  proceed  in 
the  same  manner,  where  the  absence  was  on  some  lawful 
calling,  if  nothing  had  been  heard  of  him  for  some  time ; 
and  the  other  party  might,  in  like  manner,  marry :  how- 
ever, if  the  absentee  could  give  good  reason  for  his  being 
detained,  his  wife  would  be  obliged  to  receive  him  again  : 
if  he  could  not  show  good  cause  of  absence,  he  would  be 
punished  with  perpetual  imprisonment,  and  the  second 
marriage  would  be  good. 

If  there  was  irreconcilable  enmity  between  two  married 
persons,  so  that  one  had  plotted  the  other's  destruction, 
it  was  a  cause  of  divorce.  If  a  husband  treated  his  wife 
with  severity,  the  ecclesiastical  judge  might  use  remon- 
strances, and  then  compel  him  to  give  security  to  treat 
her  welL  If  this  did  not  succeed,  it  must  be  attributed 
to  irreconcilable  enmity,  and  was  therefore  a  good  cause 
of  divorce.     The  judge  might  proceed  in  like  manner  with 
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women  who  were  obstinate  and  rebellious.  In  all  these 
cases  the  innocent  party  might  marry  ;  but  the  offender 
would  be  committed  to  perpetual  imprisonment. 

The  reformers  laid  it  down,  that  an  incurable  disease 
contracted  by  either  party  should  not  be  a  cause  of  divorce. 
During  a  suit  with  his  wife  on  the  ground  of  adultery  or 
ill-treatment,  the  husband  was  required  to  support  her  ac- 
cording to  her  condition.  If  the  husband  failed  in  a  suit 
against  his  wife  for  adultery,  he  was  to  forfeit  to  her  half 
his  goods,  and  was  afterwards  to  have  no  power  to  dispose 
of  tlie  goods  so  forfeited:  the  wife,  if  she  failed,  was  to 
lose  her  dower,  and  all  claim  she  had  upon  the  husband's 
effects.  If  such  action  was  brought  by  uny  stranger,  he 
would  not  be  admitted  to  church  till  he  made  compensa- 
tion to  the  party  calumniated.  If  the  party  convicted  of 
adulter}'  could  prove  the  other  to  be  equally  so,  they  would 
both  suffer  the  same  punishment,  and  the  marriage  would 
continue  still  in  force.  The  separation  a  raensa  et  toro  was 
entirely  taken  away  by  the  reformers,  as  productive  of 
great  abuses  and  scandal  in  the  marriage  state. ^ 

"While  the  reformers  were  projecting  this  change  of  the 
old  law  of  separation  a  inensd  et  toro,  an  incident  ha]5pened 
respecting  a  distinguished  personage,  that  led  to  the  })ublic 
discussion  and  decision  of  this  very  point.  The  Marquis 
of  Northampton  had  been  separated  from  his  wife  on  ac- 
count of  her  adultery.  This  happened  in  the  reign  of 
Henry  A^III.,  when  it  was  considered,  whether  some  relief 
migijt  not  be  contrived  for  the  innocent  party,  to  whom 
separation  was  but  a  very  partial,  and  sometimes  a  haz- 
ardous redress.  In  the  tirst  year,  therefore,  of  Edward 
YI.,  a  commission  of  delegates  was  directed  to  ten  persons, 
of  whom  some  were  bishops,  to  try  whether  the  marchion- 
ess was  not  by  the  word  of  God  so  lawfully  divorced  that 
she  was  no  more  the  marquis's  wife,  and  whether  he  might 
not  thereupon  marry  again.  As  tliis  was  a  new  case,  the 
delegates,  to  investigate  it  thoroughly,  took  longer  time 
to  give  their  judgment  than  that  nobleman  chose  to  wait; 
for  he,  in  the  meanwhile,  was  solemnly  married  again. 
As  the  first  marriage  still  subsisted  in  law,  this  gave  great 
scandal,  and  he  was  put  to  answer  for  it  before  the  coun- 
cil ;  where  he  defended  what  he  had  done  by  saying,  that 

^  Reform.  Leg.  Eccles.,  47-56. 
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all  ties  between  him  and  his  former  wife  were  discharged 
by  the  law  of  God ;  that  making  marriages  indissoluble 
was  a  popish  contrivance  to  get  money ;  that  separation 
only  led  to  temptations,  and  the  like.  However,  he  was 
b}'  that  tribunal  enjoined  to  part  from  his  new  wife  till  the 
delegates  had  given  sentence,  and  tlien  further  order  should 
be  made  in  it.  To  this  the  marquis  consented.  In  con- 
elusion,  after  a  long  inquiry,  the  delegates,  in  the  spirit 
of  the  designed  reformation,  actually  determined  in  favor 
of  the  second  marriage.  Upon  this  the  marquis  was  suf- 
fered again  to  cohabit  with  his  wife  ;  but  afterwards,  to 
make  all  sure,  he  thought  it  advisable  to  get  this  sentence 
confirmed  by  a  special  act  of  parliament.^ 

This  was  a  severe  blow  upon  the  canon  law  ;  and  it  was 
thought  proper,  in  Queen  Mary's  reign,  to  repair  the  breach 
that  had  thereby  been  made.  An  act  was  brought  in  to 
repeal  the  statute  made  to  confirm  this  marriage.  It  was 
much  debated  in  the  House  of  Commons,  and  was  at  last, 
by  various  alterations,  so  qualified,  that  it  threw  no  imputa- 
tion on  the  parties,  but  only  declared  that,  in  that  particu- 
lar case,  the  divorce  was  unlawfully  made.  The  act  at 
first  probably  contained  a  clause  against  all  divorces  of  the 
same  kind  ;  many  of  which,  no  doubt,  had  been  made  in 
consequence  of  this  precedent." 

The  reformers  designed  some  alterations  in  the  law  of 
wills,^  the  principal  of  which  consisted  in  the 
following  particuhirs.  They  allowed  the  liberty 
of  making  a  will  to  all  persons  of  either  sex,  and  of  every 
condition  ;  but  they  excepted  from  this  general  authority 
all  wives,  scm,  and  minors  under  fourteen  years,  heretics, 
and  those  condemned  to  death,  or  perpetual  exile,  or 
chains;  which  two  latter  punishments,  we  have  seen,  were 
very  commonly  inflicted  in  this  new  system  of  jurispru- 
dence. Those  who  did  not  dismiss  their  concubines  before 
they  were  in  extremis;  those  who  had  two  wives,  or  two 
husbands;  those  convicted  oi  famosi  libelli ;  those  who 
were  prostitutes  or  procuresses,  unless  they  had  undergone 
temporal  punishment  for  their  crimes ;  those  guilty  of 
usury,  unless  they  had  refunded  or  made  satisfaction,  or 
taken  measures  for  so  doing;  all  these  were  prohibited 
from  making  wills.     However,  they  allowed  persons  who 

^  Burn.  Eef.,  vol.  ii.,  53,  5-1.        *  Burn.  Kef.,  vol.  ii.,  237.       ^  Vide  ante. 
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kept  their  concubines,  or  had  two  wives,  or  two  husbands, 
to  dispose  of  their  goods  in  pias  causas ;  and  the  like  in- 
dulgence was  given  to  usurers  wlio  had  made  no  restitution, 
and  to  those  who  had  been  prostitutes  or  procuresses. 

The  articles  which  they  reckoned  within  the  descrip- 
tion of  pice  causce  were  these  :  in  addition  to  the  relief  of 
prisoners,  and  of  the  poor,  the  assistance  of  orphans, 
widows,  and  afflicted  persons  of  all  sorts,  as  was  required 
by  our  old  law,  tliej'  particularly  pressed  these  objects :  to 
promote  the  marriage  of  young  women,  the  support  of 
students  in  the  universities,  and  the  reparation  of  high- 
ways. If  any  disposition  rather  of  a  superstitious  than 
pious  nature  was  made,  the  bishop  was  to  interpose  his 
authority,  and  see  that  it  was  applied  to  some  pzce  causce} 

The  division  of  the  deceased's  goods,  whether  by  will  or 
without,-  was  required  to  be  in  this  manner.  If  he  had  a 
wife  and  children,  a  third  was  to  go  to  the  wife,  a  third  to  the 
children,  and  the  other  third  was  to  be  at  his  own  disposal. 
If  he  left  no  will,  the  wife  and  children  were  to  take  their 
thirds,  and  the  administrator  distribute  the  other  third. 
If  there  were  no  children,  the  widow  had  half,  and  the 
other  was  to  be  at  his  own  disposal ;  or,  if  he  died  intes- 
tate, at  the  disposal  of  the  administrator  ;  the  same  if  he 
left  children,  but  no  wife.  The  children  were  all  to  take 
equall}',  unless  the  father  had  ordered  it  otherwise  in  his 
will.  If  the  child  died,  then  his  share  was  to  go  to  his 
children,  if  he  ha-d  any.  Thus  was  the  law  of  distribution, 
which  had  been  subject  to  much  doubt  and  dilierence  of 
opinion  and  practice,  in  a  fair  way  of  being  ascertained, 
if  this  scheme  of  reformation  had  ever  taken  place  ;  for  it 
is  laid  down,  that  even  in  case  of  a  will  the  childi-en  were 
entitled  to  a  third,  or  a  half,  which  was  to  be  divided 
equally  between  them  ;  but  the  fixther  might,  if  he  pleased, 
apportion  that  third  or  half  between  them  as  he  liked. 

They  went  on  to  declare,  that  no  son  should  be  passed 
over  in  his  father's  will,  unless  he  was  expressl}^  disin- 
herited in  plain  terms  ;  and  such  disherison  would  not  be 
good  unless  it  mentioned  some  just  cause  for  such  a 
measure.  These  causes  were  thus  enumerated  by  our 
legislators :  if  a  son  laid  violent  hands  upon  his  father ; 
if  he  had  injured  him  in  any  signal  manner ;  if  he  had 

'  Vide  ante.  *  Ibid. 
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prosecuted  liim  for  a  crime,  tlirongli  malice,  and  not  for 
tlie  good  of  the  state ;  if  he  had  laid  snares  for  the  life 
of  his  father  or  mother ;  committed  incest  with  his  step- 
mother or  step-tather's  concuhine  ;  if  he  had  calumniated 
his  father's  good  name  or  wasted  his  property  ;  if  he  had 
refused  to  be  security  for  his  father.  A  daugliter  might 
be  passed  over  in  a  will  if  she  had  become  a  common 
prostitute  while  the  father  was  offering  her  a  reputable 
marriage;  for  if  a  father  neglected  his  daughter  till  she 
was  twenty-five  years  old,  without  preparing  her  a  proper 
match,  this  omission  in  the  parent  would  absolve  the 
daughter,  say  these  reformers,  from  any  imputation  of 
oflence,  so  as  to  preclude  liim  from  putting  her  out  of  his 
family,  or  passing  her  over  in  his  will. 

In  like  manner,  a  wife  was  not  to  be  excluded  from  the 
husband's  will,  without  some  delinquency  on  her  part;  as 
if  she  had  used  violence  against  him,  had  contrived  any 
ill  against  him,  had  attacked  his  fame  or  fortune  by 
calumny  and  false  accusations,  had  exposed  liis  daughter 
to  temptations,  or  had  absented  herself  from  him.  Both 
wives  and  children,  if  they  obstructed  the  father  and 
husband  in  making  or  altering  his  will,  if  they  did  not 
protect  him  when  afflicted  with  disease,  nor  ransom  him 
when  captured  ;  or  if  they  became  heretics  ;  they  might 
be  passed  over,  as  objects  unworthy  to  enjoy  any  part  of 
his  property. 

They  declared  that  the  following  persons  should  not  be 
qualified  either  to  become  executors,  or  to  take  any  benefit 
under  a  will :  heretics ;  those  condemned  to  death,  per- 
petual exile,  or  imprisonment ;  those  who  kept  concu- 
bines;  those  who  had  two  wives  or  two  husbands;  those 
convicted  of  procuring  or  publishing  libdli  famosi ;  pro- 
curesses and  common  prostitutes,  and  usurers:  and  the 
delinquency  of  the  above  persons  was  not  to  be  estimated 
,at  the  time  of  making  the  testament,  or  the  death  of  the 
testator,  but  at  the  time  of  taking  the  executorship,  or 
receiving  the  legacy.^ 

There  had  always  been  a  latitude  in  the  description  of 
persons  to  whom  the  ordinary  was  to  commit  administra- 
tion. We  have  seen  ^  that  this  was  reduced  to  some  sort 
of  precision  by  a  statute  of  Henry  VIII.  and  the  intended 

»  Reform.  Leg.  Eccles.,  129-135.  ^  Vide  ante. 
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regulation  seems  to  have  this  last  provision  in  view.  For 
it  says,  that  when  a  person  died  intestate,  the  wife  should 
be  the  lirst  to  have  the  administration ;  in  the  next  place, 
those  who  were  nearest  of  blood;  and  if  the  judge  pleased, 
he  might  unite  these  with  the  wife  in  the  administration. 
If  there  were  several  in  the  same  degree  of  propinquity, 
the  judge  was  at  liberty  to  appoint  one  or  more  as  he 
pleased. 

Several  directions  are  given  for  the  granting,  of  admin- 
istration, the  payment  of  legacies,  the  fees  of  ordinaries, 
and  the  like ;  most  of  which  seem  to  correspond  with 
the  practice  of  the  ecclesiastical  court  in  former  times ; 
and  finally  this  new  scheme  directs,  that  in  all  matters 
of  controversy,  upon  the  numberless  questions  to  which 
wills  were  liable,  and  which  were  not  here  ascertained 
or  provided  for,  recourse  should  be  had  to  the  body  of 
imperial  law. 

The  other  great  object  of  ecclesiastical  cognizance,  the 
payment  of  tithes,  does  not  seem  to  have  undergone  any 
considerable  change  in  this  intended  reformation ;  the 
com[»ilers  appear  to  have  proceeded,  in  what  they  or- 
dained, wholly  upon  tlie  ideas  of  our  provincial  consti- 
tutions, many  of  which  are  copied  almost  in  the  very 
words.  Among  other  regulations,  it  requires  the  late 
statute  of  Edward  VI., ^  concerning  the  payment  of  tithes, 
and  the  old  act  about  sytva  emdiia^  to  be  observed.^  There 
is  only  one  more  article  of  ecclesiastical  jurisdiction 
which  we  shall  mention,  and  that  is  fidei  Icesio,  that  has 
been  so  often  considered  in  the  various  disputes  between 
the  spiritual  and  temporal  courts.^  It  seems  to  have  been 
intended  by  the  reformers,  that  no  consideration  should 
be  had  of.  the  object  in  question  ;  but  that,  whether  it 
was  of  a  lay  or  a  clerical  nature,  suit  for  the  breach  of 
faith  should  be  entertained  in  this  court.  They  declare, 
that  whatsoever  agreements  and  promises  were  not  ful- 
filled nor  performed,  whether  there  was  an  oath  taken  by 
the  parties,  or  only  a  strong  affirmation  made,  those  who 
did  not  keep  their  faith  should  be  pursued  with  ecclesias- 
tical censures,  and  compelled  to  make  satisfaction  to  the 
parties  who  were  deceived  by  their  perfidy.* 

1  Stat.  2  and  3  Edward  VI.,  c.  13.     Vide  ante. 

»  Reform.  Leg.  Eccles.,  105-124. 

^  Vide  ante.  *  Eeform.  Leg.  Eccles.,  208. 


CHAP.  XXXI.]  OF    WILLS.  '       85 

Without  entering  any  further  into  the  detail  of  this 
projected  reformation  of  our  ecclesiastical  law,  it  may 
suffice  to  subjoin  a  brief  enumeration  of  such  causes  as 
they  meant  should  be  considered  as  ecclesiastical,  and  to 
be  heard  and  determined  nowhere  but  in  this  court:  causes 
beneiiciary,  matrimonial,  and  of  divorce  ;  causes  testa- 
mentary, and  for  the  administration  of  intestates'  effects  ; 
for  subtraction  of  legacies,  mortuaries,  tithes,  oblations, 
and  other  ecclesiastical  rights ;  for  usury,  heresy  (a),  in- 

(a)  The  punishment  for  which  was  to  be,  or  might  be,  death.  "  It  has 
been  said,"  writes  Sir  ,J.  Mackintosh,  "that  the  'Reformation  of  Laws'  in- 
dicated preparations  for  severity  against  tlie  adherents  of  the  old  religion." 
This  statement  is  chiefly  grounded  on  a  text  of  that  projected  code  which 
directs  that  contumacious  and  incorrigible  heretics,  after  all  other  means 
have  been  exhausted,  shall  be  at  length  delivered  to  the  court  magistrates  to 
"be  punished"  —  "ad  extremum  ad  civilem  magistratum  allegatur  punien- 
dus"  (-Be/,  seq.  de  Jud.  cont.  Hceresis,  c.  3).  It  is  presumed  that  the  punish- 
ment nmst  be  death ;  yet  in  the  very  last  article  of  the  code,  which  relates 
to  atheists  and  unbelievers  in  Christianity,  death  is  denounced  against  tliem 
in  express  terms:  '  vitam  illis  adjudicandum  statuimus'  (c.  1).  The  admis- 
.sion  of  it  into  another  article  by  mere  implication  is  therefore  unreasonable. 
It  is  too  terrible  an  enactment  to  be  admitted  without  express  words.  If 
pimishment  is  held  to  be  synonymous  with  capital  purjishment  by  force  of 
this  clause,  death  must  be  applied  to  all  heresies.  If  it  was  intended  to 
confer  on  the  court  and  magistrates  a  large  discretion  in  the  infliction  of  in- 
ferior punishments  for  the  enumerated  heresies,  the  article  is  perfectly 
agreeable  to  the  practice  of  the  powers  and  the  opinions  of  the  times"  [Hix't. 
Eng.,  vol.  ii.,  p.  318).  It  is  unaccountable  that  so  acute  an  author  should 
have  failed  to  perceive  that  he  answered  his  own  objection,  that  this  was 
exactly  the  object  of  the  generality  of  expressions  used ;  but  which  there- 
fore must  be  taken  to  have  included  power  to  inflict  the  punishment  of  death 
in  cases  considered  really  to  involve  the  offence  of  heresy.  And  this  was 
the  opinion  of  Mr.  Hallam.  So  also  the  learned  Lingard  remarks,  that  no 
doubt  the  phrase  used  involved  the  power  of  deprivation  of  life;  "For  this 
we  have  the  testimony  of  Cranmer  himself,  who  must  be  the  best  interpreter 
of  his  own  language,  when  he  condemned  Ann  Bocher  to  be  delivered  to  the 
civil  magistrate,  and  officially  informed  Edward  that  she  was  to  be  deservedly 
])unished"  (  Wilk.  Conci.,  iv.  44).  What  was  the  punishment  which  he  pre- 
vailed on  the  reluctant  prince  to  inflict?  Death  by  burning.  When  he 
pronounced  the  same  sentence  on  Van  Parris,  and  gave  similar  information 
to  the  king  'animadversione  vestra  regia  puniendum'  (Ibid.,  iv.  45).  What 
did  the  word  'puniendum'  import?  Death  by  burning.  Again,  it  lias  hecn 
remarked,  that  a  MS.  copy  wiiich  belonged  to  the  archbishop  {Harl.  MSS., 
426),  after  'puniendus'  is  added  in  the  hand,  as  it  is  thought,  of  Peter  ]Mar- 
tyr,  'velutin  perpetuum  pellatur  exilium  vel  ad  ajternas  carceris  depri- 
matur  tenebras'  [Todd,  ii.  384).  But  it  explains  that  on  revision  this  sug- 
gestion was  abandoned ;  for  it  was  omitted  in  the  later  and  more  perfect 
draft  of  the  laws  as  they  were  afterwards  completed  and  finished  in  King 
Eidward's  reign,  and  were  published  by  Archbislio|)  Parker  in  1571"  {Strype, 
134).  Moreover,  it  is  to  be  remembered,  that  not  only  in  those  times  gen- 
erally, but  in  this  reign  in  particular,  it  was  usual  to  inflict  the  punishment 
of  death  for  heresy. 
vol..  V.  —  8 
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cest,  adultery,  fornication,  sacrilege,  perjury,  blasphemy, 
Jidei  licsio,  defamation  and  scandal ;  laying  violent  hands 
on  a  clerk ;  disturbance  of  divine  service  ;  for  correction 
and  reformation  of  manners ;  accounts  of  churches  and 
church-wardens;^  dues  owing  to  churches  and  their  min- 
isters ;  reparation  and  dilapidation  of  churches,  church- 
yards, and  other  ecclesiastical  edifices.  In  these  causes, 
and  their  incidents  arising  from  or  depending  upon  them, 
and  in  all  other  causes  relating  to  the  correction  of  sins, 
the  ecclesiastical  judge,  and  no  other,  was  to  have  juris- 
diction to  hear  and  determine.^ 


No  period  in  the  English  history  furnishes  more  in- 
Kingand      stauccs  of  au  irregular  and  undefined  constitu- 

government.  ^^qjj  ^j^^jj  ^]jg  rcigus  of  Edward  A^L  and  Mary. 
Many  of  the  extravagant  proceedings  of  Henry  VIII.  are 
rather  to  be  attributed  to  wilfulness  and  a  tyrannical 
spirit.  These  incentives  no  longer  operated ;  yet,  under 
the  gentle  sway  of  his  son  and  the  Protector,  the  same 
prerogatives  were  exercised,  with  no  other  difference  than 
that  of  their  motives  and  objects.  The  acts  of  the  council 
seem  to  have  been  received  with  the  same  acquiescence  as 
those  of  Henry;  and  the  commons,  though  not  held  in 
the  same  awe  as  during  his  reign,  did  not,  however,  show 
greater  spirit  in  asserting  their  privileges,  or  discover  any 
better  sense  of  what  extent  those  privileges  were. 

So  prevailing  was  the  opinion  of  the  great  prerogative 
possessed  by  our  monarchs  at  this  time,  that  the  Scots 
made  it  one  of  the  principal  objections  to  marrying  their 
young  queen  with  Edward  VL,  that  all  their  privileges 
would  be  swallowed  up  by  the  great  prerogatives  of  the 
English  crown.  This  notion  had  so  spread  abroad,  that 
the  emperor,  in  conversation  with  the  English  ambas- 
sador, maintained  the  King  of  England's  prerogative  to 
be  greater  than  that  of  the  King  of  France. 

The  first  act  of  the  regency  apj)ointed  by  Henry  YIIL, 
'was  to  alter  the  government  which  that  king,  under  au- 
thority of  an  act  of  parliament,  had  made  by  his  will. 
They  delegated  all  their  power  to  tbe  Duke  of  Somerset, 
under  the  title  of  Protector.     This,  however,  was  thought 

^  Computus  ecdesiarum  et  oEConomorum.  *  Keform.  Leg.  Eccles.,  195. 
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not  sufficient  foundation  for  his  authority ;  and  a  patent 
was  procured  from  the  young  king,  by  which  this  revolu- 
tion was  considered  as  completely  confirmed  and  legal. 
The  duke  was  thereby  invested  with  regal  power,  and  a 
council  was  appointed  with  whom  he  was  to  advise.  This 
usurpation  was  acquiesced  under  by  parliament  and  the 
nation,  without  any  scrutiny  into  its  validity. 

The  act  of  Henry  which  gave  the  force  of  laws  to  the 
king's  proclamations  was  made  to  have  force  during  the 
young  king's  minority.  Of  this  the  Protector  availed 
himself;  and  proclamations  were  issued  on  many  occa- 
sions where  they  could  be  applied  to  promote  the  great 
design  of  the  Keformation.  By  one  proclamation  the 
jurisdiction  of  the  bishops  was  suspended;  while  com- 
missioners were  appointed,  part  clergy  and  part  lay,  to 
make  a  general  visitation  in  every  diocese.  After  this 
law  had  been  repealed,^  the  Protector  still  issued  proclama- 
tions, which,  in  their  nature,  could  hardly  be  considered 
as  less  than  new  laws;  such  as  forbidding  many  ancient 
superstitions,  and  making  material  alterations  in  the 
national  worship. 

Proclamations  had,  from  very  early  times,  been  the 
usual  method  by  which  our  kings  had  signified  their  com- 
mands and  enforced  their  authority.  They  were  framed 
for  the  purposes  of  government  and  of  the  state.  They 
seemed  a  necessary  part  of  tlie  executive  magistrate's 
power ;  and  having  grown  up  with  the  monarchy,  they 
might  in  those  times  be  looked  on  with  reverence  by  the 
people  without  discovering  how  nearly  they  approached 
to  acts  of  legislation.  But  the  dispensing  with  positive 
laws  was  an  act  of  a  more  unequivocal  kind;  and  this 
power  was  exercised  by  Edward  VI.,  or  rather  by  the 
Protector,  in  more  instances  than  one.  The  Protector 
procured  a  patent,  enabling  him  to  sit  upon  the  throne, 
and  enjoy  those  honors  and  privileges  usually  bestowed  on 
princes  of  the  blood:  this  was  a  plain  dispensation  with 
the  statute  made  in  the  last  reign  to  settle  precedency.^ 
On  another  occasion,  when  the  convocation  found  them- 
fielves  restrained  in  their  debates  by  the  statute  of  the  six 
articles,  the  king  granted  them  a  dispensation  of  that  law 
before  it  was  repealed,  as  was  actually  done  soon  after.^ 

I  By  Stat.  1  Edward  VI.,  c.  2.         =*  Vide  ante.         ^  Hume,  vol.  iv.,  308. 


88  EDWARD   VI.  [chap.  XXXI. 

The  last  act  of  this  kinj^'s  reign  had  an  extraordinary 
appearance:  he  was  prevailed  on  to  alter  the  succession 
of  the  crown  (founded  on  an  act  of  the  last,  and  confirmed 
by  one  of  the  present  reign)  by  patent.  The  judges  were 
required  to  draw  an  instrument  to  this  eftect;  but  know- 
ing the  penalty  of  treason  was  denounced  on  those  who 
aided  in  changing  the  succession,  they  at  first  refused. 
The  king  said  he  meant  it  should  be  ratified  by  parlia- 
ment ;  which  no  doubt  would  have  been  accomplished  if 
the  king  had  survived  long  enough.^ 

At  the  beginning  of  this  reign  the  bishops  were  con- 
strained to  take  out  new  commissions,  of  the  same  kind 
as  those  they  had  in  the  latter  part  of  the  last  reign  ;  by 
which  they  submitted  to  hold  their  bishoprics  during  the 
king's  pleasure,  and  were  to  exercise  the  episcopal  func- 
tion as  his  delegates,  in  his  name  and  l)y  his  authority.^ 
This  alteration  was  designed  to  forward  the  Reformation, 
by  keeping  in  dependence  those  bishops  who  still  adhered 
to  the  old  superstition. 

Upon  occasion  of  the  insurrections  about  inclosures, 
and  other  subjects  of  complaint  among  the  people,  Somer- 
set, who  always  aimed  at  popularity,  appointed  a  new 
sort  of  commissioners,  whom  he  sent  everywhere  with 
unlimited  power  to  hear  and  determine  all  causes  about 
inclosures,  highways,  and  cottages.^  This  created  some 
clamor  among  the  gentry,  who  looked  on  it  as  illegal  and 
arbitrary.  It  was  in  the  same  spirit  that  Somerset  had 
erected  a  court  of  requests  in  his  own  house  for  the  relief 
of  poor  suitors,*  There  he  used  to  hear  complaints  ;  and, 
in  consequence  of  what  passed  there,  it  sometimes  hap- 
pened that  he  would  intercede  with  the  judges  in  matters 
depending  before  them.  This  raised  more  scandal  than 
the  commission  above  mentioned  ;  and  though  he  by  such 
means  grew  into  great  favor  with  the  populace,  he  drew 
upon  himself  a  proportioned  degree  of  odium  from  the 
nobility,  who  soon  showed  him  how  able  they  were  to 
defeat  all  the  support  he  might  hope  from  the  people. 

The  few  trials  for  offences  which  have  come  down  to 
us  must  be  taken  as  evidences  of  the  practice  of  our 
courts  in  those  times,  and  as  such  are  very  striking 
events  in  the  history  of  our  law. 

*  Hume,  vol.  iv.,  363.  ^  Burn,  Kef.,  vol.  ii.,  5. 

*  Ibid.,  329.  *  Ibid.,  335. 
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The  proceedings  against  the  Duke  of  Somerset,  in  the 
reign  of  Edward  VI.,  are  worthy  of  notice.  Tnai  of  the  Duke 
The  indictment  was  for  treason  and  felony,  of  somerset. 
Upon  the  trial  the  prosecution  was  supported,  as.',usual, 
by  depositions,  without  confronting  one  witness  with  the 
prisoner,  a  conduct  which  was  at  length  thought  so  ex- 
tremely repugnant  to  common  justice  as  to  become  the 
immediate  cause  of  stat.  5  and  G  Edward  VI.,  which  we 
have  already  so  often  mentioned.  This  prosecution  is  on 
other  accounts  worthy  of  observation.  The  Duke  was 
acquitted  of  the  high  treason ;  and  that  part  of  the  in- 
dictment is  held  by  Lord  Coke  to  be  ill,  because  the 
overt  act  was  laid  only  generally.  The  other  part  was 
grounded  upon  the  late  stat.  3  and  4  Edward  VI.,  c.  5, 
which  made  it  felony  to  call  together  persons  to  the 
number  of  twelve,  with  the  intent  to  commit  certain  acts 
of  violence  therein  mentioned ;  among  which  that  of 
imprisoning  a  privy  councillor  is  one.  The  charge  was 
for  attempting  in  this  manner  to  imprison  the  Earl  of 
"Warwick. 

The  common  stories  of  this  proceeding  inform  us  that 
he  w^as  acquitted  of  the  treason  and  found  guilty  of  the 
felony  ;  so  it  is  related  in  King  Edward's  journal ;  and  he 
was  upon  that  attainder  beheaded.  Lord  Coke  remarks 
upon  this  attainder  and  execution  that  the  truth  con- 
cerning it  is  contrary  to  some  of  our  chronicles  and  the 
vulgar  opinion,  and  in  some  points  contrary  to  law.  First, 
as  to  the  notion  tliat  he  was  wrongfully  executed,  and 
ought,  by  law,  to  have  had  his  clergy  ;  he  says  that 
clergy  is  expressly  taken  away  by  this  statute.  Secondly, 
as  to  the  opinion  that  he  was  indicted  on  stat.  3  Henry 
VII.,  c.  14,  for  going  about  to  procure  the  death  of  the  Earl 
of  Warwick  ;  he  says  he  was  indicted  for  endeavoring  to 
take  and  imprison  that  nobleman,  as  plainly  appears  from 
the  indictment.^  Again  he  remarks,  that  being  attainted 
but  for  felony,  he  could  not,  by  law,  be  beheaded.-  Those 
who  thought  the  Duke  was  wrongfully  deprived  of  his 
clergy,  or  rather  (as  it  was  said)  that  he  never  demanded 
it,  and  that  it  was  not  to  be  granted  by  the  court  but  upon 
prayer,  founded  their  remark  upon  a  supposition  that  the 
indictment   was    upon   the   above-mentioned    statute   of 

»  Coke's  Ent.,  3  Inst.,  13.  '  3  Inst.,  12,  13. 
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Henry  YII.,  wLicli  makes  that  offence  only  single  fel- 

The  proceedino;s  a2;ainst  Lord  Seymour,  in  the  reign 
of  Edward  VI.,  show  how  the  opinions  of  men 

Bills  of  attainder.  i,  i  ,•  i   -ii         /»      j.j-     •      i 

were  now  altered  respecting  bills  oi  attainder. 
Articles  were  drawn  up  against  that  nobleman,  which,  it 
appears  by  the  council-book,  were  fully  proved  by  wit- 
nesses, and  by  letters  under  his  own  hand.  He  was  sent 
to  and  examined  by  some  of  the  council ;  but  he  refused 
to  give  any  direct  answer,  or  to  sign  such  as  he  had  given. 
It  was  then  resolved  that  the  whole  council  should  go  to 
the  Tower  and  examine  him.  When  they  attended  him, 
the  answer  he  made  was,  that  he  expected  an  open  trial, 
and  his  accusers  to  be  brought  face  to  face.  After  this 
fruitless  attempt,  it  was  determined  to  proceed  in  a  par- 
liamentary way.  Accordingly,  a  bill  w^as  brought  into 
the  House  of  Lords  for  attainting  him  of  treason.  This 
the  peers  easily  passed  in  the  manner  they  had  been  ac- 
customed to  in  the  reign  of  Henry  VIII.  However,  some 
show  of  justice  was  observed.  All  the  judges  and  the 
king's  counsel  delivered  their  opinion  that  the  articles 
were  treason :  then  some  of  the  lords  were  produced  as 
witnesses,  who  gave  their  testimony  so  fully,  that  all  the 
rest,  with  one  voice,  assented  to  the  bill. 

When  the  bill  was  sent  to  the  commons,  it  was  accom- 
panied with  a  message,  that,  if  they  desired  to  proceed  as 
the  lords  had  done,  such  of  them  as  had  given  evidence 
before  the  upper  house  should  come  down  and  declare  it 
to  tlie  commons.  In  this  house  the  bill  met  with  some 
opposition.  Many  argued  against  attainders  in  the  party's 
absence:  they  said  it  was  a  strange  wa}' of  proceeding, 
that  two  or  three  peers  should  rise  up  in  their  places,  and 
say  somewhat  to  the  slander  of  another,  and  that  he  should 
be  thereupon  attainted.  It  was  pressed,  therefore,  that 
there  should  1)6  something  like  a  trial ;  that  the  lord  ad- 
miral should  be  brought  to  the  bar,  and  lie  heard  for  him- 
self. But  here  the  king  interposed,  and  informed  the  com- 
mons by  message  that  there  was  no  necessity  of  sending  for  the 
admiral.  The  commons,  as  usual,  gave  ready  obedience  to 
the  pleasure  of  the  court,  and  passed  the  bill  with  four 
hundred  voices  for  it,  and  not  more  than  ten  or  twelve 
against  it.^     However,  a  view  of  this  proceeding  against 

»  Burn.  Kef.,  vol.  ii.,  93,  94. 
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Lord  Seymour  shows  that  this  extraordinary  way  of  con- 
demning was  not  entirely  relished  by  the  parliament. 

Afterwards,  when  the  bill  of  attainder  of  misprision 
of  treason  against  Tunstall,  Bishop  of  Durham,  was  sent 
by  the  lords  to  the  commons,  with  all  the  evidences,  which 
were  depositions,  exhibited  to  the  lords,  the  commons  re- 
solved to  discountenance  such  a  practice,  and  would  not, 
at  that  time,  proceed  upon  it.  At  another  day,  they  or- 
dered the  privy  councillors  in  their  house  to  move  the 
lords  that  his  accusers  and  he  might  be  brought  face  to 
face  (from  which  we  may  conclude  that  the  examinations 
which  produced  the  depositions  had  been,  as  they  gener- 
ally were,  ex  parte,  in  the  Star  Chamber) ;  but  that  not 
being  complied  with,  they  ivould  not  jmss  the  hill} 

In  the  reign  of  Queen  Mary,  the  attainder  of  the  Duke 
of  I^orfolk,  which  had  passed  in  the  latter  end  of  Henry 
VIII.,  was  represented  as  null  and  void,  as  well  on  account 
of  other  informalities  as  because  no  special  matter  was  al- 
leged against  him,  except  the  wearing  of  a  coat  of  arms 
which  his  ancestors  had,  many  years  before  him,  worn 
without  offence.^ 

The  principal  oppressions  in  these  two  reigns,  whether 
by  summary  and  illegal  trials,  by  imprisonment,  confis- 
cation, execution,  or  otherwise,  were  occasioned  by  the 
alterations  in  religion ;  and  these  were  carried  to  extraor- 
dinary, though  not  to  equal  lengths,  both  by  Protestants 
and  Catholics,  according  as  each  party  had,  in  its  turn, 
the  aid  of  the  executive  power. 

In  the  reign  of  Edward  VI.,  when  the  king's  councils, 
in  matters  of  reliscion,  were  princii)ally  directed 

1  1  ,.  -,        •^-1  ,  •     •  •         c    r^  Judicial  proceed- 

by  the  candid  and  o-entle  spirit  oi  Cranmer,  inps  on  account  of 

the  government  was  sometimes  transported,  b}' 
zeal  for  their  new  opinions,  beyond  the  bounds  of  mod- 
eration [a). 

(a)  Many  antique  jurisdictions  "general  or  local"  died  out  in  this  age  of 
our  legal  history.  "  Justices  in  eyre,"  for  instance,  were  practically  super- 
seded by  a  series  of  decisions  in  the  reign  of  lulward  VI.,  whicli  established 
an  older  and  superior  jurisdiction  in  the  Court  of  King's  Bench.  That 
court,  it  was  said,  was  before  the  justices  in  eyre  and  at  common  law;  all 
tlie  matters  inqiiirable  before  the  justices  in  eyre  could  be  IrKiuired  of  in 
tliat  court,  quo  warranto,  for  instance,  and  tliat  the  Uing  cnuld  take  all  such 
matters  into  that  court  (Keilway,  158).  Tlie  last  commissions  of  justices  in 
eyre  tiierefore  appear  to  have  been  in  this  reign,  when  it  was  held  that  they 
had  nothing  to  do  with  the  forests,  etc.  {Ibid.). 

'  Burn.  Kef.,  vol.  11.,  185.  ^  Ilume,  vol.  iv.,  374. 
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The  proceedings  against  Gardiner,  Bishop  of  Winches- 
ter, were  very  severe,  and  on  very  slight  grounds,  lie 
had  been  enjoined  by  tlie  council  to  inculcate  in  a  sermon 
the  duty  of  obedience  to  a  king  during  his  minority.  He 
neglected  to  comply  with  this ;  and  had,  on  that  account, 
and  no  other,  been  thrown  into  prison,  where  he  lay  two 
years.  At  the  end  of  that  period,  the  lord  treasurer  and 
other  privy  councillors  went  to  him  at  the  Tower,  and 
presented  him  with  certain  articles,  containing  most  of 
the  points  of  the  reformed  religion,  to  which  they  required 
liis  assent.  With  all  these  he  promised  an  entire  compli- 
ance if  he  was  suft'ered  to  be  at  large,  excepting  only  one 
article,  which  contained  an  acknowledgment  of  his  own 
delinquency  :  but  they  persisted  in  requiring  his  subscrip- 
tion absolutely  to  the  whole.  He  still  refused.  Upon 
this,  the  income  of  his  bishopric  was  sequestered,  and  he 
was  required  to  conform  himself  to  their  orders  within 
three  months,  under  pain  of  deprivation,  and  being  con- 
lined  to  a  closer  custody.      * 

All  this  was  much  censured  at  the  time  as  illegal  and 
inquisitorial.  A  man  shut  up  in  prison  upon  a  complaint 
only  ;  and  without  any  further  inquiry,  after  two  years, 
required  to  give  liis  assent  to  articles  of  faith.  However, 
some  reasoning  from  the  canon  law,  and  the  way  of  pro- 
ceeding ex  officio^  were  thought  to  give  a  color  to  this 
transaction,  and  in  some  degree  to  excuse,  if  not  to  jus- 
tify, the  hard  measure  this  prelate  suffered ^  (a). 

(a)  Thes?e  severities,  says  Hume,  seemed  in  that  age  a  necessary  policy  in 
order  to  enforce  a  uniformity  of  public  worship.  Though  the  Protestant 
divines  had  ventured  to  renounce  opinions  deemed  certain  during  many 
ages,  they  regarded,  in  their  turn,  the  new  system  as  so  certain  that  they 
would  suffer  no  contradiction  with  regard  to  it,  and  they  were  ready  to  burn 
in  the  same  flames  from  which  they  themselves  so  narrowly  escaped  every 
one  that  had  the  assurance  to  differ  from  them.  A  commission,  by  act  of 
council,  was  granted  to  the  primate  and  some  others  — Cranmer,  Ridley, 
ThuUy,  Redman,  Latimer,  Coverdale,  Parker,  secretaries  Petre,  Reid,  and 
otliers  —  to  examine  and  search  after  all  anabaptists,  heretics,  or  contemners 
of  the  Book  of  Common  Prayer  {Burnet,  vol.  ii.,  p.  3;  Rymer,  torn,  xv.,  fol. 
181).  The  commissioners,  if  the  criminals  were  obstinate,  were  to  deliver 
them  over  to  the  secular  arm,  and  in  the  execution  of  this  charge  they  were 
not  bound  to  observe  the  ordinary  modes  of  trial  [Ibid.,  c.  xxxiv.).  Some 
were  brought  before  the  commissiimers  and  persuaded  to  abjure;  but  there 
was  a  woman  accused  of  heretical  pravity  on  whom  the  commissioners 
cpuld  make  no  impression,  and  she  was  condemned  to  the  flames.  Accord- 
ing to  the  historian,  the  king  had  more  sense  than  all  his  councillors  and 

1  Burn.  Ref.,  vol.  ii.,  144. 
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At  the  end  of  three  months,  a  commission  was  directed 
to  some  bishops  and  others,  clergy,  laymen,  and  lawyers, 

preceptors,  and  long  refused  to  siojn  the  warrant  for  her  execution,  and  that 
Cranmer  was  employed  to  persuade  him  into  compliance  [Ibid.).  At  all 
events,  the  poor  woman  wns  burnt ;  as  also  was  an  urdiappy  man,  an  ana- 
baptist. These  rigorous  methods  of  proceeding,  observes  Hume,  soon  brought 
the  whole  nation  to  a  conformity,  seeming  or  real,  with  the  new  doctrine  and 
new  liturgy  {Ibid.).  Here  we  may  observe  the  pernicious  influence  of  penal 
laws  as  to  religion,  as  inducing  hypocrisy,  and  in  destroying  all  sincerity 
and  honesty  in  a  nation.  In  all  England  there  was  at  that  time,  he  adds, 
only  one  person  who  had  the  honesty  to  avow  her  adherence  to  the  ancient 
faith.  "The  Lady  Mary  alone  continued  to  adhere  to  the  mass,  and  refused 
to  admit  the  established  mode  of  worship"  (Ibid.);  that  is,  the- future 
queen.  She  was  probably  not  more  a  Catholic  than  most  of  the  king's 
council,  who  issued  commissions  to  prosecute  people  for  not  coming  to 
church,  or  for  attending  the  mass;  and  beyond  a  doubt  many,  if  not  most 
of  them,  were  adherents  in  their  hearts  to  the  old  religion.  Most  certainly 
all  of  them  had  in  the  late  reign  professed  to  be  so.  The  councillors  of 
Edward  VI.  were  the  councillors  appointed  for  him  by  Henry  VIII.,  who 
died  in  the  old  faith:  Sir  "William  Herbert,  for  instance,  Sir  R.  Rich, 
.Wriothesley  the  chancellor.  Sir  AVm.  Petre,  Russell,  Paget,  Paulett,  and  the 
rest.  They  had  all  professed  to  be  Catholics  under  Henry,  professed  to  be 
Protestants  under  Edward,  professed,  most  of  them,  to  be  Catholics  under 
Mary,  and  some  of  them  even  lived  to  profess  themselves  Protestants  once 
more  under  Elizabeth.  It  is  obvious  that  these  successive  changes  had  arisen 
in  slavish  subserviency  to  the  will  of  the  sovereign  or  the  ruling  power  in 
the  state,  and  that  the  persecutions  these  men  inflicted  liad  nothing  to  do 
with  religion  —  at  all  events,  were  not  the  result  of  honest  bigotry,  but  of 
selfish  policy.  Sir  James  Mackintosh  has  a  passage  in  his  history,  under 
the  reign  of  Elizabeth,  in  which  he  exposes  the  servility  and  insincerity  of 
the  ministers  of  that  age.  "The  Marquis  of  Winchester,  who  had  served 
Henry  VII.,  retained  oflice  under  every  intermediate  government"  (i.e., 
down  to  the  reign  of  Elizabeth).  "Sir  William  Herbert,  whom  Henry 
VIII.  had  enriched  by  a  grant  of  the  monastery  of  Wilton,  and  ennobled  by 
the  title  of  the  Earl  of  Pembroke,  had  with  open  arms  devoted  himself  to 
every  successive  sovereign.  Sir  ^\'illiam  Petre  had  been  secretary  of  state 
under  Henry  and  his  three  children  ; "  that  is  to  say,  issuing  warrants  for  the 
persecution  of  Papists  and  Protestants  under  Henry,  of  Catholics  under 
Edward,  of  Protestants  under  Mary,  and  of  Papists  once  more  under  Eliz- 
abeth. It  is  manifest  that  these  persecutions  were  not  the  result  of  honest 
religious  bigotry,  but  of  an  unscrupulous  and  slavish  subserviency  to  the  will, 
the  passion.s,  and  the  prejudices  of  the  reigning  sovereign.  In  other  words, 
they  were  the  fruits  of  royal  tyranny,  rather  than  of  religious  bigotry.  Even 
so  far  as  the  sovereigns  were  concerned,  these  persecutions  were  dictated,  not 
so  much  by  the  spirit  of  religious  bigotry  as  by  the  spirit  of  regal  tyranny. 
Men  were  persecuted  because  they  did  not  choose  to  adopt  the  religion  of  the 
sovereign ;  it  was  assumed  to  be  the  right  religion  because  it  was  that  of  the 
sovereign  ;  and  it  was  also  assumed  that  the  sovereign  had  a  right  to  perse- 
cute all  who  did  not  adopt  it.  The  slavish  statesmen  and  the  subservient 
parliaments  of  those  times  recognized  this  hateful  principle,  and  were  always 
ready,  with  rare  exceptions,  to  obey  and  to  enforce  it.  They  enforced  it 
equally  under  Henry  and  all  his  successors  against  the  adherents  of  either 
religion,  just  as  the  will  of  the  crown  required.  What  wonder  that  what 
prelates  recognized  and  parliaments  upheld,  sovereigns  should  believe  it  their 
duty  to  maintain  ?    But  it  is  obvious  that  the  cause  of  it  all  was  the  doctrine 
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to  try  Gardiner.  As  there  had  been  no  regular  charge  at 
first,  this  was  a  short  business.  He  appealed  from  the 
commissioners  to  the  king,  objecting  to  this  tribunal  as 
illegal.  The  appeal  was  disregarded,  and  sentence  of  dep- 
rivation was  passed  upon  him  by  the  commissioners.  His 
books  and  papers  were  seized ;  he  was  secluded  from  all 
company,  and  was  not  allowed  to  send  or  receive  any  let- 
ters or  messages.*  Tunstall  and  other  bishops  were  de- 
prived by  commissioners  of  the  same  kind  ;  which  prelates 
were  all  again  restored  by  a  like  act  of  power  in  the  reign 
of  Philip  and  Mary,  by  a  sentence  of  commissioners  ap- 
pointed to  review  the  process  and  condemnation;^  and 
the  sentence  was  justified  as  under  a  regular  proceeding 
ex  officio. 

The  method  of  proceeding  in  the  bishop's  court  for 
heresy  was,  to  the  last  degree,  oppressive  and  insidious. 
They  used  to  exhibit  to  the  accused  person  certain  articles, 
consisting  of  such  points  of  faith  which  they  knew  he  had 
his  doubts  about,  or  was  reputed  to  deny ;  and  if  he  did 
not  declare  his  assent  to  them,  there  was  an  end  of  the 
inquiry:  he  was  condemned  and  executed. 

There  were  two  executions  for  what  was  called  heresy 
in  the  reign  of  Edward  YI.  These  sulierers  were  ana- 
baptists. 

of  tlie  royal  supremacy,  and  the  root  of  it  was  the  spirit  of  regal  tyranny  in 
which  it  arose ;  for  the  church  had  no  power  to  persecute  without  the  will 
of  the  state.  The  church  was  never  weaker  than  in  that  age  of  persecution. 
She  had  no  power  even  to  keep  her  own,  or  to  protect  the  persons  of  her 
prelates.  They  themselves  were  the  chief  victims  of  persecution.  Fisher 
was  beiieaded  under  Henry  V. ;  Gardiner  and  Bonner  persecuted  under 
Edward ;  and  they  only  lived  to  practise  the  lessons  of  a  persecution  they 
had  in  their  own  persons  endured,  though  not,  it  is  true,  unto  death ;  and, 
on  the  other  hand,  those  who,  like  Latimer  under  Henry,  or  Eidley  under 
Edward,  or  Cranmer  under  Henry  and  Edward,  had  inflicted  persecution 
for  religion  upon  others,  were  destined  in  the  next  reign  to  endure  what 
they  had  inflicted.  But  whatever  was  inflicted  was  inflicted  under  the 
authority  of  the  state,  and  by  virtue  of  power  emanating  from  the  crown ; 
and  it  was  inflicted  upon  the  adherents  of  either  religion  at  the  will  of  the 
crown. 

^  Hume,  vol.  iv.,  345.  ^  Ibid.,  375. 
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Laws  as  to  Eeligion  —  The  Eoman  Catholic  Religion  Ee-estab- 
LiSHED  —  The  Criminal  Law  —  Eepeal  op  Tkeasons,  Felonies, 

AND    Pr^MUNIRE  —  ElOTOUS    ASSEMBLIES — STEALING    OF    WoMEN  — 

Of  Bail  in  Criminal  Cases  —  Of  Witnesses  in  Treason  —  Distinc- 
tion BETWEEN  Murder  and  Manslaughter  —  Burglary  to  be  by 
ISTiGHT  —  Trial  of  Principal  and  Accessary  —  Of  the  Govern- 
ment'—  State  Trials  —  Sir  N.  Throckmorton's  Case  —  Bills  of 
Attainde'r  —  Judicial  Proceedings  on  Account  of  Religion  — 
Law-Books  OF  THE  Eeign  —  Staunforde  —  Printing  of  Law-Books 
—  Miscellaneous  Facts. 

QTJEEIS'  MAEY  soon  overturned  everj-thing  which  had 
been  done  in  the  former  reign  for  a  reformation  of 
religion  (a).     After  an  act  repealinsr  all  new- 

•^l      -,     _>  r  1        '  J  !>  The  Catholic  re- 

created  treasons,  lelonies,  and   cases  or   prfe-  ligion  le-estab- 

munire,  and  another  to  establish  her  own  legit- 

(o)  "It  was  natural  that  Mary,  at  her  accession,  should  desire  to  restore 
the  law  as  to  religion  and  the  cliurcli  to  the  state  in  which  it  was  at  the  ac- 
cession of  Henry  VIII.,  but  as  siie  proceeded  only  with  the  authority  of 
parliament,  she  was  at  first  compelled  to  be  content  with  its  restoration  to 
the  state  in  which  it  was  at  the  death  of  Henry.  So  far  as  regarded  the 
forms  of  faith  and  worship,  there  was  not  much  difficulty,  for  Henry  had 
left  tlie  Roman  Catholic  religion  the  religion  of  the  state;  the  new  formu- 
laries had  only  been  established  four  years,  and  they  were  regarded  as  inno- 
vations by  the  great  body  of  the  nation.  It  was  quite  otherwise  as  regarded 
the  supremacy.  Its  exercise  in  England  had  been  abolished  for  thirty  years. 
The  existing  generation  knew  no  more  of  the  pope,  his  pretensions,  or  his 
authority,  than  what  they  had  learned  from  his  adversaries.  His  usurpation 
and  tyranny  had  been  the  favorite  theme  of  the  preachers,  and  the  re-estab- 
lishment of  his  jurisdiction  had  always  been  described  to  them  as  tiie  worst 
evil  which  could  befall  them.  In  addition  to  this,  it  was  said  and  believed, 
that  the  restoration  of  ecclesiastical  property  was  essentially  connected  with 
the  recognition  of  the  papal  authority.  If  the  spoils  of  the  church  had  been 
at  first  confined  to  a  few  favorites  and  purchasers,  they  had  now  become,  by 
sales  and  bequests,  divided  and  subdivided  among  thousands,  and  almost 
every  family  of  opulence  in  the  kingdom  had  reason  to  deprecate  a  measure 
which,  according  to  the  general  opinion,  would  induce  the  compulsive  sur- 
render of  the  whole  or  a  part  of  its  possessions"  [Lingard,  vol.  v.,  c.  5).  As 
instances  of  this  also  might  be  mentioned  all  the  principal  men  in  the 
country  and  those  who  were  <rainisters  in  the  next  reign,  such  as  Russell, 
Cecil,  'Pembroke,  and  numerous  others.  Sir  William  Cecil  had  been  made 
rector  of  Wimbledon  in  Edward's  reign,  and  resided  in  the  parsonage.     The 
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imacy,  and  declare  null  and  repealed  all  sentences,  orders, 
and  laws  to  the  contrary,  an  act  was  passed,  stat.  1  Mary, 

family  of  Russell  was  founded  upon  the  spoils  of  the  monasteries.  So  of 
nearly  every  family  found  among  tlie  supporters  of  the  new  opinions;  con- 
sequently in  the  first  session  a  measure  to  repeal  all  the  laws  of  the  last  reign 
affecting  the  exercise  of  religion  as  it  stood  at  the  first  year  of  Henry  VIII. 
was  regarded  with  dislike  as  an  attempt  to  restore  tlie  papal  supremacy,  and 
Mary,  in  a  letter  to  Cardinal  Pole,  wrote  "Plus  difiicultatis  fit  circa  aucto- 
ritatem  sedis  apostolicse  quam  verje  religionis  cultum"  [Quirini,  iv.,  119; 
Ling.,  v.,  c.  5).  And  in  the  next  session  an  act  affirming  the  marriage  of 
Henry  and  Catharine,  and  repealing  all  acts  wliich  sanctioned  the  divorce, 
carefully  omitted  all  reference  to  the  papal 'dispensation,  and  therefore  passed 
without  opposition,  though  in  effect  it  bastardized  Elizabetli,  who,  it  is  very 
remarkable,  never  ventured  to  propose  its  repeal.  The  next  measure  also 
was  carefully  so  framed  as  not  to  raise  the  question  of  the  papal  supremacy, 
and  it  merely  restored  religion  to  that  state  in  which  it  was  at  the  accession 
of  Edward  and  at  the  close  of  the  reign  of  Henry  VIII.  The  reformed 
liturgy,  established  in  the  previous  reign,  was  now  declared  a  new  tiling,  de- 
vised by  a  few  of  singular  opinions.  The  acts  establishing  the  Book  of 
Common  Prayer  were  repealed,  and  in  lieu  thereof  it  was  enjoined  that  such 
forms  of  faith  an^  worsliip  should  be  restored  as  iiad  been  most  commonly 
used  in  the  last  year  of  Henry  VIII.  All  this  was  without  any  repeal  of 
the  statutes  as  to  the  royal  supremacy,  but  it  was  not  by  virtue  of  the  royal 
supremacy  alone,  but  by  the  autliority  of  statute.  It  was  in  each  case  with 
the  sanction  of  parliament,  and  within  the  compass  of  five  j'ears.  It  is  to 
he  observed  that  Mary  was  in  this  difficulty:  that  not  herself  assuming,  but 
on  the  contrary  disclaiming,  the  spiritual  supremacy  which  had  been  asserted 
by  her  predecessors,  she  could  conscientiously,  not  by  an  exercise  of  that 
supremacy,  attain  her  object,  and,  indeed,  its  exercise  was  now  limited  and 
restrained  by  the  statutes  of  the  last  reign.  Constitutionally  and  conscien- 
tiously, therefore,  she  was  obliged  to  proceed  by  statute,  which  had  the  as- 
sent of  the  bishops  as  well  as  of  the  lay  lords  and  commons  in  parliament 
assembled.  And  having  to  proceed  constitutionally  by  the  authority  of  par- 
liament, she  was  obliged  to  proceed  in  accordance  witli  the  will  and  the 
mind  of  parliament,  which,  for  the  reason  already  stated,  was  far  more  in 
favor  of  the  restoration  of  the  old  religion  in  its  forms  of  faith  and  wor- 
ship than  in  its  essential  and  fundamental  tenet  of  the  spiritual  supremacy 
of  Rome.  The  old  forms  of  faith  and  worship  then  were  restored  by  statute. 
The  change  was  sudden,  and  it  was  natural  that  the  restoration  of  the  old 
religion  should  cause  irritation  among  the  partisans  of  the  new ;  and  this  is 
the  key  to  that  whicli  forms  so  marked  a  feature  of  this  reign,  though  it  was 
really  no  more  so  of  this  than  of  those  which  preceded  or  followed  it  —  the 
executions  on  account  of  religion.  For  the  queen  at  first  was  content  to  re- 
store the  old  religion,  and  passed  no  laws  to  force  it  upon  her  subjects.  But 
it  appears  from  history  and  from  the  statute-book,  that  violent  riots  were  ex- 
cited by  the  partisans  of  the  new  opinions,  in  consequence  of  the  restoration 
of  the  old  religion.  Cranmer  himself,  the  late  archbishop,  published  a 
violent  paper,  in  which  he  denounced  the  mass,  which  he  himself  had  cele- 
brated all  through  the  reign  of  Henry,  as  containing  horrible  blasphemies 
(Slrype's  Cranmer,  305) ;  and  naturally  enough,  after  the  publication  of  such 
an  exciting  manifesto,  riots  were  often  excited  by  the  celebration  of  mass. 
When  a  Catholic  clergyman  preached  at  Paul's  Cross,  a  dagger  was  flung  at 
him,  and  there  was  sucii  a  violent  disturbatice  that  he  had  to  fly  for  his  life, 
and  priests  were  violently  assaulted,  or  even  stabbed,  when  about  to  celebrate 
Catholic  worship  {Maitland's  History  of  the  Meformalion).     The  Riot  Act  of 
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St.  2,  c.  2,  repealing  all  the  under-mentioned  statutes,  be- 
ing all  that  were  passed  in  her  brother's  reign  for  the 

Edward  VI.  was  in  consequence  revived,  and  it  was  extended  to  such  meet- 
ings as  should  have  for  their  object  to  change  by  force  the  existing  laws  in 
matters  of  religion  (1st  of  Mary,  c.  xii.).  Indeed,  actual  rebellion  broke  out, 
and  though  it  was  suppressed,  yet  at  a  later  period  of  the  reign  the  contin- 
uance of  these  outrages  (of  which  Strype  gives  instances)  provoked  the  re- 
currence to  the  execution  of  the  law  against  heresy.  In  the  meantime  the 
queen  proceeded  with  her  design  to  restore  the  religious  polity  of  tlie  king- 
dom to  tiie  state  in  which  it  existed  at  the  time  of  her  birth.  In  her  first 
parliament  she  had  prudently  confined  her  efforts  to  the  re-establishment  of 
the  ancient  forms  of  worship.  In'the  next  she  proceeded  to  the  recognition 
of  the  papal  supremacy.  This,  however,  as  already  mentioned,  was  em- 
barrassed with  the  difficulty  about  church  property,  and  as  it  was  only  by  an 
act  of  papal  supremacy,  according  to  the  law  of  the  Roman  Catholic  Church, 
which  had  now  been  restored  by  the  repeal  of  tiie  statutes  of  Edward,  tiiat 
the  alienations  of  church  property  could  have  been  autiiorized,  so  now  it  was 
only  by  an  act  of  that  supremacy  it  could  be  by  canon  law  legalized.  Yet  it 
was  necessary  that  it  should  be  legalized  before  parliament,  composed  chiefly 
of  the  holders  of  church  property,  could  be  brought  to  assent  to  the  restora- 
tion of  the  papal  supremacy.  Consequently  the  pontiff  issued  a  bull,  in 
which  he  empowered  the  legate  to  give  alien,  and  transfer  church  property 
to  its  present  holders.  Then,  and  not  till  then,  parliament  proceeded  to  pass 
an  act  restoring  the  papal  supremacy,  by  repealing  every  statute  which  had 
been  enacted  against  it.  From  tiiis  it  followed  that  the  papal  supremacy 
was  restored  in  these  respects:  first,  that  the  pope  was  acknowledged  as  su- 
preme head  of  the  churcii,  with  power  to  correct  heresies,  errors,  and  abuses 
within  it ;  secondly,  that  it  was  acknowledged  that  to  him  pertained  the  con- 
firmation of  election  of  bishops,  and  that  he  had  authority  to  grant  dispen- 
sations, and  remove  disabilities  arising  from  canon  law ;  and,  lastly,  that  he 
had  a  supreme  appellate  jurisdiction  in  spiritual  and  ecclesiastical  cases. 
But  this  restoration  of  the  papal  supremacy  in  spiritual  matters  was  entirely 
by  the  authority  of  parliament,  and  was  carefully  limited.  While  it  was 
provided  that  all  papal  bulls,  dispensations,  and  privileges,  not  containing 
matters  prejudicial  to  the  royal  authority,  or  to  the  laws  of  tlie  realm,  might 
be  put  in  execution,  used,  and  alleged  in  all  courts,  it  was  also  provided  that 
nothing  in  the  act  sliould  impair  any  authority  or  prerogative  belonging  to 
the  crown  in  the  20th  year  of  Henry  VIII.  (tlie  year  in  wliich  the  statutes 
passed  abolishing  the  supremacy),  and  that  the  pope  should  have  and  exer- 
cise, without  diminution  or  enlargement,  the  same  authority  and  jurisdiction 
which  he  might  then  have  lawfully  exercised;  so  that  the  effect  was  simply 
to  restore  the  law  as  to  religion  to  the  state  in  which  it  was  in  tlie  early  part 
of  tiie  reign  of  Henry  VIII.,  and  as  it  iiad  existed  for  centuries  before,  in 
fact,  ever  since  the  foundation  of  tlie  monarchy.  There  was  also  a  special 
enactment  as  to  church  property,  that  although  the  legatine  autiiority  had 
taken  away  any  liability  of  parties  holding  it  to  impeaciiment  upon  canon 
law,  yet,  because  the  title  of  lands  and  hereditaments  within  the  realm  was 
grounded  on  the  laws  of  the  realm,  the  title  of  the  holders  was  confirmed. 
Nothing  could  more  clearly  draw  the  line  of  distinction  between  the  spiritual 
and  the  temporal  power,  between  the  province  of  ecclesiastical  law  and  the 
domain  of  municipal  law.  The  latter  alone  was  to  be  allowed  to  govern  the 
titles  to  projierty,  and  what  had  been  declared  by  law  to  be  so;  tlie  former 
could  only  regulate  matters  of  an  ecclesiastical  nature.  This  was  tlie  dis- 
tinction wiiich  had  been  drawn  from  the  earliest  times  in  the  history  of  our 
law,  and  was  now  restored.  The  church  was  simply  replaced  in  the  position 
VOL.  V.  —  9  G 


98  PHILIP   AND   IMARY.  [CHAP.  XXXII. 

reformation  of  the  church;  namely,  stat.  1  Edward  YI.,  c.  1, 
against  such  as  speak  un reverently  of  the  body  and  blood 

in  wliicli  it  was  at  tlie  accession  of  Henry,  and  the  papal  supremacy  was  re- 
stored only  in  spiritualty,  leaving  the  crown  still  sovereign  and  supreme  in 
the  temi)oralty.  The  ecclesiastical  power  therefore  had  no  power  to  inflict 
temporal  pains  and  penalties  for  any  cause,  and  liad  no  power  to  inflict  such 
punishments  for  heresy.  That  power  could  only  be  derived  from  the  state; 
and  though  in  the  last  reign  it  was  held,  that  by  the  common  law  heresy  was 
punishable  as  a  crime,  and  punishable  by  death,  the  power  in  this  reign  was 
not  exercised  without  the  autliority  of  parliament.  And  so  of  all  subsequent 
measures  as  to  religion.  A  subsequent  parliament,  composed  for  the  most 
part  of  the  very  men  who,  in  the  previous  reign,  had  established  Protes- 
tantism, now  acquiesced  in  the  restoration  of  the  Roman  Catholic  religion, 
so  thoroughly  had  royal  tyranny  destroyed  honesty  —  so  entirely  had  sub- 
serviency to  royalty  jiroduced  hypocrisy  and  servility.  Both  Houses,  says 
Plume,  being  invited  by  the  papal  legate  to  reconcile  themselves  and  the 
kingdom  to  the  apostolic  see,  from  which  they  had  so  long  and  so  unhappily 
divided,  voted  an  address,  acknowledging  that  they  had  been  guilty  of  a  most 
liorrible  defection  from  the  true  church,  professing  a  sincere  repentance  of 
their  past  transgressions,  and  declaring  their  resolution  to  repeal  all  laws 
enacted  in  prejudice  of  the  Church  of  Eome  [Hist.  Eng.,  vol.  iv.,  c.  xxxvi.). 
There  was  indeed  one  remarkable  exception  which  showed  the  insincerity 
of  these  professions,  and  that  they  were  the  mere  result  of  servility  to  royalty ; 
the  parliament  would  not  restore  the  church  property.  "Notwithstanding," 
observes  the  historian,  "  the  extreme  zeal  of  those  times  for  and  against 
popery,  the  object  always  uppermost  with  the  nobility  and  gentry  was  their 
money  and  estates;  they  were  not  brought  to  make  these  concessions  in  favor 
of  Rome  till  they  had  received  repeated  assurances  from  the  pope,  as  well 
as  the  queen,  that  the  plunders  which  they  had  made  on  the  ecclesiastics 
should  never  be  inquired  into,  and  that  the  abbey  and  church  lands  should 
remain  with  their  present  possessors"  {Heylin,  p.  41;  Hume,  vol.  iv.,  c. 
xxxvi.).  But  not  trusting  altogether  to  these  promises,  the  parliament  took 
care,  in  the  law  itself  by  which  they  repealed  the  former  statutes  against  the 
pope's  authority  (1  and  2  Philip  and  Mary,  c.  viii.),  to  insert  a  clause  in 
which,  besides  bestowing  validity  on  all  marriages  celebrated  during  the 
schism,  and  fixing  the  rights  of  incumbents  to  their  benefices,  they  gave  se- 
curity to  the  possessors  of  church  lands,  and  freed  them  from  all  danger  of 
ecclesiastical  censures.  The  convocation  also,  in  order  to  remove  apprehen- 
sions on  that  head,  were  induced  to  present  a  petition  to  the  same  purpose 
(Heylin,  43;  1  and  2  Philip  and  Mary,  c.  viii.),  and  the  legate  ratified  all 
their  proceedings.  It  now  appeared  that  notwithstanding  the  efliirts  of  the 
queen,  the  power  of  the  papacy  was  eflTectually  suppressed  ;  for  though  the 
jurisdiction  of  the  ecclesiastics  was  for  the  present  restored,  their  property, 
on  which  their  power  much  depended,  was  irretrievably  lost  (Hume's  Hist. 
Eng.,  vol.  iv.,  c.  xxxvi.).  The  historian  adds,  "The  parliament  having  se- 
cured their  own  possessions,  were  more  indifferent  with  regard  to  religion, 
or  even  to  the  lives  of  their  fellow-citizens,  and  they  renewed  the  old  san- 
guinary laws  against  heresy,  which  had  been  rejected  in  the  former  reign  ; 
which  latter  observation,  however,  is  an  entire  error,  for,  as  has  been  seen, 
these  odious  laws  were  in  that  reign  re-enacted  against  Romanists.  How- 
ever, parliament  and  the  council  now  directed  the  same  penal  laws  against 
Protestants,  not  from  bigotry,  but  for  the  most  part  from  policy.  The  min- 
isters and  the  prelates  of  that  age  were,  with  scarcely  any  exception,  entirely 
devoid  of  all  principle,  political  or  religious.  Nothing  could  be  more  falla- 
cious than  to  ascribe  the  legislation  of  these  times  to  principle  of  any  kind, 
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of  Christ;  stat.  1  Edward  VI.,  c.  2,  relative  to  the  election 
of  bishops ;  stat.  2  and  3  Edward  VI.,  c.  1,  concerning  uni- 

unless  it  was  that  of  the  despotism  of  royalty,  wliich,  during  the  reign  of 
Henry,  maintained  the  royal  supremacy  under  Mary,  upheld  the  papal  Mary 
herself,  while  restoring  the  papal  supremacy  in  name,  yet  upheld  the  royal 
supremacy  which  made  it  no  more  than  a  name.  "The  Marquis  of  Win- 
chester," says  Mackintosh,  "who  had  served  Henry  VII.,  retained  office 
under  every  intermediate  government.  William  Herhert,  wliom  Henry 
Vin.  had  enriched  by  a  grant  of  the  monastery  of  Wilton,  and  ennobled 
by  the  title  of  Earl  of  Pembroke,  had  with  open  arms  devoted  himself  to 
every  sovereign.  Sir  William  Petre  had  been  secretary  of  state  under  Henry 
and  his  three  children,  supp<jrtiiig  ecjually  governments  which  persecuted 
Catholics  and  Protestants.  It  is  evident  that  tlie  only  princii)le  (if  any  prin- 
ciple at  all  was  regarded  by  such  men)  was  the  principle  which  Henry  had 
esial)lished  as  the  natural  result  of  the  royal  supremacy,  that  it  was  the  pre- 
rogative of  the  sovereign  to  dictate  the  religion  of  his  subjects,  and  to  per- 
secute those  who  did  not  adopt  it.  Eeligious  bigotry,  it  is  obvious,  could  not 
liave  been  the  motive  witii  tliese  men  ;  and  it  should  be  kept  in  view  tiiat, 
notwithstanding  the  bigotry  of  the  sovereign,  it  could  not  have  been  done 
without  their  concurrence.  The  law  required  to  be  altered,  and  fresh  legal 
powers  created  and  conferred.  "  As  the  bishop's  court  appeared  not  to  be 
invested  with  sufficient  power,  a  commission  was  appointed,  by  authority  of 
the  queen's  prerogative,  more  effectually  to  extirpate  heresy"  (Huvie's  Hist., 
vol.  iv.,  c.  xxxvii.).  The  bishops  had  no  power  or  authority  to  do  these 
things,  neither  had  they  sufficient  power  in  the  council  to  carry  out  their 
own  will.  Gardiner  was  there,  but  he  was  opposed  by  Pole,  the  papal  le- 
gate; and  the  greater  influence  of  the  church  was  brought  to  bear  against 
the  insane  and  infernal  policy  pursued.  The  see  of  Rome  saw  its  insanity 
and  foresaw  its  fatal  effects,  and  pointed  out  its  consequences  and  warned 
against  it,  unhappily  in  vain.  It  was  not,  therefore,  the  policy  of  the  church, 
but  of  the  crown,  and  not  merely  of  the  crown,  but  of  the  state.  It  was  the 
act  of  the  crown,  with  the  authority  of  parliament  and  the  assent  of  the 
council.  The  effect,  as  any  one  could  foresee,  would  be  to  render  the  Cath- 
olic religion  odious  for  centuries.  "  Every  martyrdom,"  says  Hume,  "was 
equivalent  to  a  hundred  sermons  against  popery,  and  men  either  avoided  the 
horrid  spectacles,  or  returned  from  them  full  of  a  violent  though  secret  in- 
dignation" [Hist.  Eng.,  Yol.  iv.,  c.  xxxvii.).  And  it  was  the  council  who 
kept  pressing  on  these  dreadful  and  abominable  persecutions.  Repeated 
orders  were  sent  from  the  council  to  quicken  the  diligence  of  the  magistrates 
in  searching  out  heretics,  the  council,  composed  almost  entirely  of  laymen 
and  largely  of  Protestants ;  and  in  some  places  the  gentry  were  constrained 
to  countenance  by  their  presence  those  barbarous  executions  [Ibid.) ;  in  some 
places,  i.e.,  when  they  did  not  attend  voluntarily  for  the  purpose,  as  they  did 
when  they  were  holders  of  church  lands.  When  they  were  not,  they  re- 
(piired  those  quickening  letters  from  the  council,  comjiosed  of  men  who  were 
promoters.  The  key  to  the  legal  history  of  this  and  the  subsequent  reigns 
is  the  question  of  church  pro]ierty.  It  appears  from  the  statutes  of  Henry 
VIH.,  and  from  the  cases  in  the  law  reports  of  the  time,  that  the  confiscated 
lands  of  the  church  had  been  let  out  on  long  leases,  or  otherwise  disposed 
of,  to  laymen,  who  of  course  were  interested  in  the  preservation  of  property 
in  which  their  money  was  invested.  On  the  other  hand,  it  was,  as  Sir  James 
Mackintosh  observes  in  his  History,  difficult  to  reconcile  the  pope  to  the  con- 
dition most  essential  to  the  peace  of  the  papacy  with  England,  that  of  se- 
curity to  the  possessors  of  abbey  lands.  At  last,  as  an  expcdii'nt  for  recon- 
ciling the  unquiet  minds  of  dishouest  possessors  to  the  indelible  claims  of  the 
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formity  of  service  and  administration  of  the  sacraments ; 
Stat.  2  and  3  Edward  AT!.,  c.  21,  made  to  take  away  all 

church  on  her  ancient  property,  powers  were  given  by  the  pope  to  the  legate 
to  remove  all  danger  or  trouble  which  by  canons  or  ecclesiastical  decrees 
might  touch  the  possession  of  such  goods  (C.  S.  Statutes  of  the  Realm;  1  and 
2  Philip  and  Mary).  "This  form,"  says  Sir  J.  Mackintosli,  "was  adopted, 
and  it  seems  to  have  been  sufficient,  according  to  the  doctrines  of  all  reason- 
able Koman  Catholics,  since  it  left  all  questions  which  directly  concerned 
properly  to  the  nmnicipal  law  and  the  lay  tribunals"  [Hist.  Eng.,  vol.  i.). 
But  it  jiroved  insufficient  for  all  that.  For  in  the  course  of  a  single  year 
after  the  reconciliation  to  Rome,  doubts  arose  in  men's  minds.  "The  alarm 
of  the  nobility,"  says  Sir  J.  Mackintosh,  "  for  their  large  share  in  the  plunder 
of  the  church,  was  excited  by  causes  of  a  very  diffijrent  and  much  more  ig-  ^ 
noble  nature.  The  pope,  who  had  received  the  English  ambassadors,  thought 
it  necessary  to  expostulate  with  them  in  private  on  the  detention  of  the  goods 
of  the  church.  .  .  .  True,  he  had  remitted  all  ecclesiastical  censures  respect- 
ing the  property  of  the  church  in  England,  but  he  could  not  wash  out  the 
indelible  stain  of  rapine.  From  the  penalties  of  the  canon  law  he  had  re- 
leased the  holders  of  church  lands,  but  he  could  not  release  them  from  being 
answerable  to  God  for  a  breach  of  the  eternal  and  immutable  laws  of  jus- 
tice." And  the  historian  admits  that  there  was  some  color  of  truth  in  this 
reasoning,  on  the  important  distinction  between  what  is  illegal  and  immoral. 
Tlie  queen  herself,  he  goes  on  to  state,  was  not  slow  in  listening  to  the  coun- 
cils of  the  supreme  pastor;  and  she  restored  that  portion  of  the  confiscated 
property  which  still  remained  in  the  hands  of  the  crown.  But  if  we  may  believe 
Pallavincio,  "she  deemed  it  advantageous  to  use  condescension  to  private  in- 
dividuals, who  held  the  greater  part  of  the  usurpations,  lest  she  might  enroll 
the  numerous  usurpers  of  abbey  lands  under  the  standard  of  an  ill-sup- 
pressed heresy"  [Card.  Pallav.,  lib.  xiii.,  c.  xiii.).  At  all  events,  the  ques- 
tion was  raised  and  mooted,  and  men's  minds  had  been  disturbed  by  it  from 
the  time  the  reconciliation  with  Rome  was  proposed,  upon  the  accession  of 
the  sovereign  to  the  tliroiic.  And  there  is  too  much  reason  to  believe  that  it 
had  an  influence  upon  the  dreadful  persecutions  which  ensued;  for  the  orders 
emanated  from  the  council,  not  from  the  prelates.  "  The  privy  council," 
says  Sir  James  Mackintosh,  "  wrote  letters  to  the  nobility  and  gentry,  desiring 
their  attendance  at  the  burnings,  and  thanked  those  who  went  without  being 
asked;"  whence  it  appears  that  the  laity  of  the  wealthier  classes  —  those 
among  whom  were  the  possessors  of  church  lands  —  were  the  promoters  of 
these  persecutions.  It  is  plain  that  the  prelates  were  not.  For  Sir  J.  Mack- 
intosh states  that,  "of  fourteen  bishoprics,  the  Catholic  prelates  used  their 
influence  so  successfully  as  altogether  to  prevent  bloodshed  in  nine,  and  to 
reduce  it  within  limits  in  the  remaining  five.  Justice  to  Gardiner"  (the 
chancellor)  "requires  it  to  be  mentioned  that  his  diocese  was  of  the  blood- 
less class"  {Hist.  Eng.,  vol.  ii.).  And  the  historian  truly  states  that  the  at- 
tendants on  these  scenes  of  more  than  heatlien  cruelties  were  originally  com- 
posed of  the  worst  men  of  the  country  [Ibid.).  It  is  obvious,  however,  from 
the  extracts  he  cites,  that  they  were  men  of  property ;  and  there  can  be  no 
reason  to  doubt,  from  the  wide  division  and  diflhsion  of  the  confiscated  lands, 
that  many  of  them  were  holders  of  church  property,  and  of  course  would 
eagerly  promote  any  proceedings  which  should  tend  to  prevent  a  permanent 
reconciliation  with  Rome  or  cause  a  reaction  in  favor  of  separation.  Beyond 
all  doubt  these  cruelties  had  that  effect,  and  in  the  next  reign  resulted  in 
feelings  of  animosity  to  Rome,  which  became  almost  engrained  in  the  na- 
tional character,  and  has  survived  even  to  our  own  times.  It  is  an  undoubted 
fact  that  the  council  sent  circular  letters  to  the  magistrates,  directing  them 
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positive  laws  against  the  marriage  of  priests;  stat.  3  and 
4  Edward  VI.,  c.  10,  made  for  the  abolishing  of  divers 

to  apprehend  the  propagators  of  seditious  reports,  the  preachers  of  erro- 
neous doctrines,  the  procurers  of  secret  meetings ;  to  try  those  charged  with 
civil  offences,  and  to  deliver  those  accused  of  heresy  to  the  ordinary,  to  be 
dealt  with  according  to  the  laws  in  that  belialf  {Burnet,  ii.,  288;  Slrype,  iii., 
21o).  The  bishops,  however,  were  so  reluctant  to  move  in  the  matter,  that  a 
reprimand  was  sent  to  the  Bishop  of  London  from  the  council  {Fox,  ii.,  208; 
Strype,  iii.,  217;  Burnet,  ii.,  285).  And  the  persons  he  was  thus  compelled 
to  try  by  the  law  as  it  stood  were  sent  to  him  by  the  council,  or  commi.s.sioners 
appointed  by  tlie  council.  lie  complained,  indeed,  of  the  duty  thus  forced 
upon  him  {Pox,  iii.,  462).  So  that  it  is  plain,  as  a  matter  of  simple  hi.'^torical 
truth,  tliat  these  persecutions  were  really  the  acts  of  laymen,  not  of  ciiurch- 
men,  the  results  of  policy  rather  than  of  bigotry,  the  fruits  of  arbitrary 
power  and  bad  legislation  far  more  than  religious  zeal  or  spiritual  tyranny. 
The  prelates  at  that  time  were  thorough  sticklers  for  the  royal  supremacy. 
Gardiner  and  all  of  them  had  supported  it  under  Henry,  and  adhered  to  it 
now.  The  new  statute  re-establishing  the  papal  supremacy  restored  it,  with 
the  old  restrictions  and  excejitions  as  to  the  royal  prerogative,  and  even  with 
these  qualifications  the  Bishop  of  London  voted  against  it,  and  there  were 
two  clauses  introduced  in  the  commons  as  to  church  property  —  the  one  to 
guard  against  its  re-acquisition,  the  other,  against  its  restitution.  It  is,  there- 
fore, clear,  that  the  church  was  only  restored  as  it  had  existed  under  Henry, 
and  that  it  was  still  the  spirit  rather  of  royal  tyranny  and  arbitrary  power 
which  was  paramount,  not  the  power  of  the  church,  or  s]jiritual  supremacy. 
The  power  to  punish  lieretics  was  not  exercised  without  the  authority  of  par- 
liament, and  was  conferred  by  statute.  And  the  manner  in  which  it  was 
conferred  supports  the  view  already  suggested,  that  in  those  of  the  promoters 
of  the  measure  who  were  honest  it  was  not  intended  as  a  policy  of  persecu- 
tion, but  of  repression,  and  was  provoked  by  the  violent  and  seditious  at- 
tempts to  resist  the  restoration  of  the  old  religion.  For  the  course  taken 
was  by  rervival  of  the  statutes  against  the  "  Lollards,"  or  levellers,  of  the 
previous  century,  statutes  which  most  certainly  had  been  passed  in  conse- 
quence of  their  supposed  tenets  not  only  being  hostile  to  the  established 
church,  but  enforced  by  dangerous  agitation  and  actual  sedition.  It  is  sim- 
ply a  matter  of  fact  that  this  statute  law  was  not  revived  until  it  was  found 
that  all  over  the  country  the  restoration  of  the  old  religion  was  resisted  with 
force  and  violence,  until  riots  were  raised,  and  priests  were  actually  stabbed 
or  shot  at  wiien  about  to  celebrate  the  Catholic  worship.  It  is  also  a  fact 
that  the  course  taken  was  in  entire  accordance  with  the  precedents  established 
in  the  previous  reign,  and  in  pursuance  of  the  policy  then,  as  well  as  now, 
approved.  For  in  the  last  reign  a  statute  passed  making  the  maintenance 
of  the  papal  supremacy  high  treason.  And  Edward  VI.,  under  the  influence 
of  Cranmer  and  Kidley,  had  issued  commissions  in  which  he  declared  that, 
as  Moses  put  blasphemers  to  death,  so  it  was  his  duty,  as  a  Christian  prince, 
to  eradicate  heresy  {Rymer,  xv.,  182,  250).  And  so,  in  the  next  reign,  Eliza- 
betli  issued  commissions  for  burning  of  heretics  {Ibid.,  xv.,  740).  So  that 
the  execution  of  heretics  was  only  in  pursuance  of  tiie  established  policy  of 
the  age,  and  was  no<  pursued  in  this  reign  until  it  had  been  sanctioned  by  the 
authority  of  parliament.  Neither  was  it  ever  proposed  by  the  ciairch,  or  by 
the  ecclesiastics ;  on  the  contrary,  the  bishops,  as  a  body,  were  against  it,  and 
were  so  opposed  to  it  that,  even  after  the  law  passed,  they  recjuired  to  be 
urged  on  to  it  by  the  council. to  put  it  in  execution,  and  even  then,  in  spite 
of  all  tiie  urgency  of  the  council,  avoided  jjutting  it  in  execution  in  nine  out 
of  the  fourteen  dioceses.  It  was  a  lay  policy,  not  an  ecclesiastical  policv; 
9* 
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books  and  images;  stat.  3  and  4  Edward  VI.,  c.  12,  made 
for  the  ordering  of  ecclesiastical  ministers;  stat.  5  and  6 
Edward  VI.,  c.  1,  made  for  the  uniformitj  of  common 
prayer  and  administration  of  the  sacraments ;  stat.  5  and 
6  Edward  VI.,  c.  3,  made  for  the  keeping  of  holy-days  and 
fasting-days;  and  stat.  5  and  6  Edward  VI.,  c.  12,  touching 
the  marriage  of  priests,  and  legitimating  their  children  ; 
and  it  was  moreover  enacted,  that  all  such  divine  service 
and  administration  of  sacraments  as  were  most  commonly 
used  in  England  in  the  last  year  of  Henry  VIII.  should  be 
used  through  the  realm,  and  no  other. 

Thus  was  the  national  worship  brought  back  to  the  state 
it  was  in  at  the  death  of  Henry  VIII.  ;  and  that  it  might 
be  performed  witliout  disturbance  or  impediment,  it  Avas 
enacted  by  stat.  1  Mary,  st.  2,  c.  3,  that  any  person  who,  by 
word  or  deed,  should  maliciously  molest  any  preacher,  au- 
thorized to  preach,  in  his  sermon,  preaching,  or  collation; 
or  should  maliciously  disturb  any  lawful  priest,  preparing 
or  celebrating  the  mass,  or  other  such  service,  sacraments, 
or  sacramentals,  as  were  mogt  commonly  used  in  the  last 
year  of  Henry  VIII.,  or  spoil  or  deface  the  sacrament  com- 
monly called  the  sacrament  of  the  altar,  or  the  fix^  or 
canopv  where  the  sacrament  was ;  or  break  any  altar, 
crucilix,  or  cross,  in  any  church,  chapel,  or  churchyard ; 
such  otfender  should  be  taken  before  one  justice,  wdio,  if 
he  thought  fit,  was  to  commit  him  to  custody;  and  within 
six  days  the  same  justice,  with  another,  was  to  examine 
him  ;  and  if  he  was  convicted  by  two  witnesses,  or  his  own 
confession,  they  were  to  commit  him  for  three  months,  and 
further  to  the  next  quarter-sessions;  when,  if  he  did  not 
repent,  he  was  to  be  again  committed  till  he  became  recon- 
ciled and  penitent.  If  such  offenders  were  not  immediately 
taken,  the  parish  was  to  forfeit  £5,  to  be  levied  as  in  cases 
of  hue  and  cry  by  the  statute  of  Winchester,  and  stat.  3 

it  was  bj-  virtue  of  a  law  passed  by  the  lay  power  of  the  state,  and  put  in 
execution  by  those  powers.  ^Vhether  those  who  urged  it  were  actuated  by 
crafty  jjolicy  or  honest  bigotry,  or  whether,  as  is  most  probable,  some  were 
actuated  by  one  class  of  motives,  and  some  by  others,  it  was  a  lay  measure, 
put  in  force  entirely  by  laymen,  that  is,  at  the  urgent  instance,  and  under 
the  constant  direction  of  laymen ;  and  it  was  in  pursuance  of  the  same  sys- 
tem which  was  pursued  in  the  previous  reignj  and  was  to  be  pursued  in  the 
next.  It  was  in  pursuance  of  the  same  system  of  government  as  that  which 
dictated  the  Riot  Act  of  Edward  VI.,  and  which  dictated  a  similar  act  in 
this  reign  to  repress  the  riots  occasioned  by  these  sudden  changes  in  re- 
ligion. 
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Henry  YII.,  c.  1.  K'otwitlistanding  this  statute,  the  ordi- 
nary might  punish  these  offences  b}'  ecclesiastical  censures, 
so  as  none  were  punished  twice.  The  penal  provisions  of 
this  act  are  much  stricter  than  any  the  Reformers  had  made 
in  the  former  reign,  to  secure  their  establishment,  in  mat- 
ters of  the  like  kind. 

Severer  methods  were  now  preparing  for  the  correction 
of  those  who  did  not  conform  to  the  religion  of  the  court. 
By  Stat.  1  and  2  Philip  and  Mary,  c.  6,  there  is  a  revivor 
of  stat.  5  Richard  II.,  st.  2.,  c.  5,  concerning  arresting  of 
heretical  preachers;  of  stat.  2  Henry  IV.,  c.  15,  touching 
repressing  of  heresies,  and  punishment  of  heretics;  and 
of  stat.  2^Henry  V.,  c.  7,  concerning  the  enor-  rap.i authority 
mity  of  heresy  and  Lollardy,  and  the  suppres-  '■'^-^^t^'^i's'^ed. 
sion  thereof.  After  these  three  penal  laws  were  revived 
against  heresy,  there  follows  a  very  long  act  of  parliament, 
containing  a  history  almost  of  the  return  of  the  nation 
into  the  bosom  of  the  Romish  church  :  and  the  complete 
re-establishment  of  the  pope's  authority  here,  as  it  had 
been  in  the  twentieth  year  pf  Henry  VIIL,  before  the 
innovations  begun  in  that  king's  reign. 

This  is  stat.  1  and  2  Philip  and  Mary,  c.  8.  It  ojDens  by 
stating,  that  "  much  false  and  erroneous  doctrine  had  been 
taught,  and  spread  abroad  here  since  the  twentieth  year 
of  Henry  VIII.,  so  that  as  well  the  spiritualty  as  the  tem- 
poralty  had  swerved  from  the  obedience  to  the  see  apos- 
tolic, and  declined  from  the  unity  of  Christ's  church,  and 
so  continued  until  her  Majesty  was  first  raised  up  by  God 
to  the  throne,  and  then  married  to  the  king;  to  whom  (as 
unto  persons  nndejiled^  and  by  God's  goodness  preserved  from 
the  common  infection)  and  to  the  whole  realm,  the  apostolic 
see  had  sent  the  Lord  Cardinal  Pole,  legate  de  latere,  to  call 
them  home  again  into  the  riglit  way,  from  w^henco  they 
had  a  long  while  wandered  ;  that  they,  seeing  their  errors, 
had  acknowledged  them  (which  the  tw^o  Houses  did  upon 
their  knees)  ^  to  that  most  revered  father,  and  by  him  were 
received,  at  the  intercession  of  the  king  and  queen,  into 
the  unity  and  bosom  of  the  church;  and  that  they  then 
made  an  humble  submission  and  promise,  for  a  declaration 
of  their  re[)entance,  to  repeal  such  acts  as  had  been  made 
since  the  twentieth  year  of  Henry  VIIL  against  the  su- 

1  Burn.  Ref.,  vol.  ii.,  27. 
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premacy  of  the  pope."  Then  follows  the  supplication  of 
the  two  houses  to  the  king  and  queen  for  them  to  inter- 
cede with  the  cardinal  to  obtain  from  the  pope  a  remission 
of  all  censures  and  sentences  which  they  had  incurred  by 
the  laws  of  the  church,  and  to  be  received  into  the  church; 
all  which  having  been  performed,  they  now  proceeded  in 
this  statute  to  accomplish  their  promise,  and  repeal  all 
laws  made  against  the  supremacy  of  the  see  of  Rome. 

The  first  rej)eal  was  of  that  part  of  stat.  21  Henry  VIIL, 
c.  13,  made  against  licenses  and.  dispensations  from  Rome 
for  pluralities  and  non-residence;  then  the  whole  of  stat. 
23  Henry  VIII.,  c.  9,  against  citing  out  of  the  diocese 
where  a  person  dwells,  except  in  certain  cases;  stat.  24 
Henry  VHI.,  c.  12,  that  appeals  in  such  cases  as  had  been 
used  to  be  pursued  to  the  see  of  Rome,  should  not  be  had 
or  used  within  the  realm  ;  stat.  25  Plenry  VIII.,  c.  19, 
called  the  submission  of  the  clergy ;  stat.  25  Henry  VIII., 
c.  20,  for  non-payment  of  first-fruits  to  the  see  of  Rome, 
and  consecration  of  bishops  within  the  realm ;  stat.  25 
Henry  VIII.,  c.  21,  concerning  exonerating  the  king's 
subjects  from  exactions  and  impositions  before  that  time 
paid  to  the  see  of  Rome ;  and  for  having  licenses  and  dis- 
pensations within  the  realm,  without  suing  further  for 
them.  All  these  statutes  are  totally  repealed :  as  was  stat. 
26  Henry  VIII.,  c.  1,  concerning  the  king's  highness  being 
supreme  head  of  the  Church  of  England,  and  to  have 
authority  to  reform  and  redress  all  errors,  heresies,  and 
abuses  in  it ;  stat.  26  Henry  VIIL,  c.  14,  for  the  nomina- 
tion and  consecration  of  sutfragans ;  stat.  27  Henry  VIII., 
c.  15,  empowering  the  king  to  name  thirty-two  persons, 
clergy  and  lay,  for  the  making  of  ecclesiastical  laws  ;  stat. 
28  Henry  VIII.,  c.  10,  for  extinguishing  the  authority  of  the 
see  of  Rome :  stat.  28  Henry  VIII.,  c.  16,  for  the  ease  of  such 
as  had  obtained  pretended  licenses  and  dispensations  from 
the  see  of  Rome ;  all  that  part  of  stat.  28  Henry  VIII.,  c. 
7,  which  concerns  a  prohibition  to  marry  within  the  de- 
grees mentioned  in  the  act ;  stat.  31  Henry  VIII.,  c.  9, 
authorizing  the  king  to  make  bishops  by  his  letters-patent ; 
stat.  32  Henry  VIII.,  c.  38,  concerning  pre-contracts  and 
degrees  of  consanguinity ;  stat.  35  Henry  VIII.,  c.  3,  for 
the  ratification  of  the  king's  stile ;  such  part  of  stat.  35 
Henry  VIII.,  c.  1,  as  concerned  the  oath  against  the  su- 
premacy ;  and  all  oaths  thereupon  had,  made,  and  given, 
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were  declared  to  be  utterly  void  and  repealed ;  stat.  37 
Henry  VIII.,  c.  17,  that  doctors  of  the  civil  law,  being 
married,  might  exercise  ecclesiastical  jurisdiction ;  that 
part  of  stat.  1  Edward  VI.,  c.  12,  sect.  7,  which  punishes 
those  who  deny  the  king's  supremacy.  That  clause  and 
all  other  clauses  in  that  act  contrary  to  the  su}>reniacy  of 
the  pope,  and  all  other  acts  of  parliament  made  since  the 
twentieth  of  Henry  VIII.,  against  the  supi-eme  authority 
of  the  pope's  holiness,  are  generally  repealed. 

But  lest  the  repeal  of  these  laws,  and  the  admission  of 
papal  authority  in  all  its  plenitude,  without  any  saving 
for  such  establishments  and  accidents  which  had  been 
produced  of  late  years,  should  bring  the  property  and 
condition  of  many  into  great  hazard,  and  introduce  the 
extremest  confusion,  it  was  necessary  to  go  further ;  and 
the  parliament  made  another  supplication  to  their  majes- 
ties to  intercede  with  the  (jardinal,  that  the  following 
points  should  be  settled  by  the  pope's  authority,  that  all 
occasions^  say  they,^  of  contention^  grudge^  suspicioji,  and  trouble, 
mag  be  taken  away :  1st,  that  all  bishoprics,  cathedrals,  or 
colleges,  now  established,  might  be  confirmed ;  2d,  that 
marriage  made  within  such  degrees  as  were  not  contrary 
to  the  law  of  God  might  be  confirmed,  and  the  issue 
declared  legitimate ;  3d,  that  institutions  into  benefices, 
and,  4th,  all  judicial  process,  might  be  confirmed;  and 
lastly,  that  all  settlements  of  land  of  bishoprics,  monas- 
teries, or  other  religious  houses,  might  continue  as  they 
were,  without  any  trouble  from  ecclesiastical  censures  or 
the  laws. 

A  supplication  likewise  from  the  clergy^  prayed  that 
the  lands  and  goods  of  the  clergy  might  remain  as  they 
were.  The  cardinal  made  a  dis[)ensation  as  to  all  these 
particulars,'^  and  granted  them  fully ;  which  dispensation 
was  now  ratified  in  every  point  by  the  parliament.  It  is, 
however,  in  addition  to  this,  enacted'*  that  all  persons 
and  bodies  corporate,  as  well  as  the  crown,  shall  enjoy  all 
the  possessions  alluded  to,  as  they  were  entitled  to  enjoy 
them  before  the  first  day  of  that  parliament ;  and  all 
assurances  of  land  by  Henry  VIII.  and  Edward  VI.  are 
confirmed.  But  to  encourage  a  renewal  of  like  monastic 
institutions,  it  was  enacted,  that  persons  seized  in   fee 

.  1  Sect.  25.  2  Ibid.,  31.  » Ibid.,  32.  *  Ibid.,  36. 
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miii'lit  £^ive  lands  to  spiritual  corporations  without  license 
of  "mortmain  or  writ  of  ad  quod  damnum^  notwithstanding 
the  statutes  of  mortmain-/  with  reserve  of  a  tenure  in 
frankalmoio;ne,  or  a  tenure  by  divine  service,  notwith- 
standing the  statute  of  quia  emptores:  this  license  to  alien 
in  mortmain  to  continue  only  for  twenty  years. 

In  fine,  it  was  declared  that  the  see  of  Rome  was  to 
have  and  enjoy  such  authority,  pre-eminence,  and  jurisdic- 
tion, as  liis  holiness  did  or  might  exercise  by  his  supremacy 
(and  the  bishops  such  ecclesiastical  jurisdiction)  before 
the  20th  year  of  Henry  VIII.  In  this  manner  was  the 
Roman  Catholic  religion  and  the  papal  authority  again 
established  by  law. 

Having  so  far  considered  such  statutes  as  efiected  altera- 
tions in  religion,  we  shall  now  mention  a  remarkable  one 
respecting  the  regal  state,  and  then  proceed  to  those  con- 
cerning persons  and  private  property,  and  the  administra- 
tion of  justice. 

The  stat.  1  Mary,  sect.  3,  c.  1,  sets  forth,  that  because 
The  royal  author-  thc  statutcs  of  tlic  rcalm  attributed  all  pre- 
ity  of  a  queen,  pogatives  aud  prc-emlnence  to  the  name  of  king^ 
together  with  the  punishment  and  correction  of  offenders  ; 
therefore  some  malicious  and  ignorant  persons  had  pre- 
tended to  think  that  the  queen  could  not  take  the  benefit 
and  privilege  of  them  :  it  then  proceeds  to  make  a  declara- 
tion of  the  law  on  tli/is  point,  and  enacts,  that  the  law  of 
this  realm  is,  that  the  kingly  or  regal  ofiice,  with  all  its 
dignity,  prerogative,  and  power,  being  invested  either  in 
male  or  female,  ought  to  be  as  fully  deemed  and  taken  in  the 
one  as  in  the  other;  and  whatever  the  law  has  appointed  the 
king  to  have  or  do,  tlie  same  the  queen  may  enjoy  and 
exercise  without  doubt  or  question. 

When  the  speaker  of  the  House  of  Commons  brought 
in  this  bill,  many  wondered  what  could  be  the  intention 
of  such  a  law  on  a  matter  which  seemed  to  be  without 
dispute.  The  secret  design  of  this  act  was  afterwards 
related  by  Fleetwood,  the  Recorder  of  London,  to  Lord 
Leicester,  from  whose  minutes  of  the  story  a  learned  prel- 
ate has  made  it  public.^  The  bill,  as  first  brought  in, 
declared  also  that  the  queen  had  as  much  authority  as  any 
other  of  her  progenitors.     It  was  objected  to  this,  that  she 

1  Sect.  51.  *  Burn.  Kef.,  vol.  ii.,  258. 
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was  thereby  declared  to  have  as  much  authority  as  William 
the  Conqueror,  and  nH<2:ht,  like  him,  seize  all  the  lands  of 
EuorHshmen,and  give  them  to  strangers  :  this  suggestion, 
together  with  the  jealousy  then  entertained  of  the  Spanish 
match,  induced  the  l>ouso  to  go  into  a  committee,  where 
the  bill  was  at  length  qualilied,  and  made  to  speak  the 
language  above  mentioned. 

Bat  the  original  motive  for  the  act  was  this:  a  book 
had  been  presented  to  the  queen  by  the  imperial  ambassa- 
dor, in  which  were  sketched  the  outlines  of  a  plan  of 
government  for  the  queen  to  adopt.  She  was  to  take 
advantage  of  the  notion  that  all  limitations  by  statute  on 
the  regal  power  regarded  kings,  and  not  queens,  of  Eng- 
land ;  she  was  to  declare  herself  a  conqueror ;  07\  that  she 
succeeded  by  the  common  law,  and  not  by  statute,  which 
could  not,  upon  the  above-mentioned  principle,  bind  her; 
and  thus  she  was  to  be  at  liberty  to  establish  religion  and 
government  as  she  pleased.  It  is  said  that  the  queen, 
very  much  to  her  honor,  expressed  a  dislike  of  this  bold 
performance,  and  thought  the  design  contrary  to  her  coro- 
nation oath;  and  having  communicated  it  to  Gardiner, 
in  the  ambassador's  presence,  committed  it  to  the  flames, 
with  some  rebuke  of  his  excellency  for  presuming  to 
tempt  her  with  such  projects.  Gardiner  was  alarmed  at 
this  bold  beginning  of  the  Spanish  influence:  and  to  })re- 
vent  such  designs  for  the  future,  he  drew  this  act,  in  which, 
though  he  seemed  to  intend  an  advantage  to  the  queen,  by 
putting  her  title  beyond  dispute,  yet  he  really  meant  that 
she  should  be  restrained  by  all  those  laws  to  which  the 
former  kings  of  England  had  consented. 

We  have  not  had  occasion  to  speak  of  any  parliamentary 
provision  on  the  article  of  purvej-ance  since  the  time  of 
Edward  III.^  The  only  object  had  since  been,  to  procure 
a  due  and  regular  execution  of  those  acts,  without  making 
any  new  ones.^  As  a  popular  measure,  in  the  reign  of 
Edward  VI.,  the  operation  of  purveyance  was  suspended 
for  three  years,  except  for  barges,  sliips,  carts,  and  things 
necessary  for  carriages :  it  was  provided,  that  for  post- 
horses  a  penny  a  mile  should  be  paid  ;  for  carts  fourpence, 
if  for  the  household ;  if  for  the  wars,  threepence.'^  This 
act,  however,  had  no  long  continuance :  but  in  the  next 

1  Vide  vol.  iii.  '  Ibid.  '  Stat.  2  and  3  Edw.  VI.,  c.  3. 
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reign  some  regulations  of  a  permanent  nature  were  made 
on  this  head.  It  was  ordained  by  stat.  2  and  8  Philip 
and  Wary,  c.  6,  that  no  commissions  of  purveyance  should 
be  for  any  more  than  six  months:  they  were  to  contain 
the  counties  within  which  the  purveyance  was  to  be 
made,  and  opposite  each  county  blanks,  where  were  to  be 
written  the  things  to  be  purveyed  in  each,  with  their 
several  prices,  and  the  name  subscribed  of  the  constables 
who  were  employed  to  procure  them,  and  were  privy  to 
their  delivery  ;  a  docket  of  which,  subscribed  by  the  com- 
missioner of  purveyance,  was  to  be  lodged  with  the  several 
constables  upon  the  delivery;  who  were  to  give  it  to  the 
justices  of  the  place;  and  they  were  to  certify  the  con- 
tents of  such  dockets  to  the  stewards  of  the  household. 
All  former  statutes  against  purveyors  and  takers  were 
thereby  extended  to  their  undertakers,  deputies,  and  ser- 
vants; and  all  commissions  for  purveyance  were  hencefor- 
ward to  be  in  the  English  language.  By  another  chapter, 
of  the  same  statute,'  it  was  ordained,  in  conformity  with 
an  ancient  privilege  of  the  two  universities,  that  there 
should  be  no  purveyance  within  five  miles  of  Oxford  or 
Cambridge,  except  when  the  king  or  queen  came  there. 
We  have  seen  the  state  of  our  criminal  law  at  the  time 
of  Queen  Mary's  accession,  when  a  statute  was 
so!F,feiony.a^ud  madc  simllar  to  that  passed  at  the  beginning 
prasmuiure.  ^^  Edward  VI. 's  Tcigu,  to  abolish  all  new- 
created  treasons  and  felonies,  though  the  repealing  act  of 
Edward  VI.  and  the  mildness  of  that  reign  had  left  very 
little  occasion  for  such  a  statute.  However  such  a  begin- 
ning had  some  small  effect  in  conciliating  the  mind  of  the 
nation  to  her  government  till  another  spirit  could  with 
more  safety  discover  itself.  The  preamble  of  the  act,  in 
stating  a  reason  for  it,  seems  to  glance  at  the  5  and  6  Ed- 
ward VL,  e.  11 ;  for  it  says,  that  many  honorable  and 
noble  persons  have  of  late,  for  words  only,  without  other 
opinion,  fact,  or  deed,  sufiered  shameful  death  not  accus- 
tomed to  nobles,  to  remove  the  occasion  of  which  in  future 
the  queen  was  pleased  that  no  act,  deed,  or  otfence,  being 
made  treason,  petit  treason,  or  otherwise,  shall  be  so 
deemed,  but  only  such  as  is  so  declared  by  stat.  25  Ed- 
ward III.     And  again,  that  all  offences  made  felony  (not 

1  Ch.  15. 
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being  felony  before)  or  appointed  to  be  within  the  case  of 
praemunire,  by  any  act  made  since  the  first  day  of  Henry 
VIII.'s  reign,  shall  be  repealed  and  void. 

Thus  was  the  description  of  treason  once  more  reduced 
to  the  words  of  the  statute  of  Edward  III.,  and  the  few 
felonies  made  in  the  last  reign  were  abolished.  But,  not- 
withstanding this  appearance  of  clemency,  some  treasons 
and  felonies  were  very  soon  enacted  by  parliament.  In 
the  next  session  of  that  same  parliament  it  was  ordained 
by  Stat.  1  Mary,  s.  2,  c.  6,  in  protection  of  a  species  of  coin 
for  which  no  law  had  before  provided,  that  persons  who 
counterfeited  gold  or  silver  coin,  not  the  proper  coin  of 
this  realm,  but  current  with  the  queen's  consent  (and  by 
stat.  1  and  2  Philip  and  Mary,  c.  11,  those  who  bring  such 
coin  into  the  realm),  shall  be  adjudged  traitors;  as  also 
those  who  counterfeit  the  queen's  sign-manual,  privy  sig- 
net, or  privy  seal ;  for  the  statute  of  Henry  VIII.  concern- 
ing these  seals  was  repealed  by  the  general  clause  of  the 
former  law. 

In  the  same  session  an  act  was  made  against  riotous  as- 
semblies, and  to  repeal  tlie  law  made  for  the  Eiotous 
like  purpose  in  the  last  reign. ^  This  is  stat.  1  assemblies. 
Mary,  s.  2,  c,  12,  which,  together  with  that  of  Edward  VI., 
deserves  notice,  as  they  furnished  a  model  for  a  similar 
one  made  in  later  times,  with  this  difterence,  that  those 
of  Edward  and  Mary  inflicted  only  the  penalty  of  single 
felony,  that  of  George  I.  of  felony  without  clergy  (a).    The 

(a)  This  statute  and  the  statute  1  George  I.,  the  Riot  Act,  by  wliich  it  was 
substantially  revived,  were  designed  to  give  a  more  summary  and  effectual 
remedy  than  the  common  law  allowed  with  reference  especially  to  the  use 
of  armed  force  and  deadly  weapons  for  the  suppression  of  riotous  and  un- 
lawful assemblies.  The  first  statute  on  the  subject  (27  liich.  II.,  c.  viii.)  re- 
quired the  sheriffs  and  other  the  king's  officers  to  suppress  riots  and  imprison 
rioters;  and  the  statute  18  Henry  IV.,  c.  vii.,  required  the  justices  of  the 
peace,  with  the  sheriff,  by  the  power  of  the  county,  immediately  to  suppress 
riots,  and  arrest  the  offenders  (3  Hen.  IV.,  c.  vii.,  ride  vol.  iii.).  And  other 
statutes  directed  inquiry  (3  Heii.  V.,  c.  ix. ;  9  Hen.  VII.,  c.  xiii.).  But  the 
defect  of  the  statutes  as  to  suppression  of  riots  was  that  in  case  of  resistance 
by  the  rioters,  and  the  absence  of  evidence  of  felonious  or  traitorous  inten- 
tion, it  was  doubtful  whether  it  was  allowable  to  use  deadly  weapons,  and 
to  kill  and  slay  the  rioters.  That  difficulty  was  met  by  the  present  statute 
and  the  more  modern  Kiot  Act,  the  essence  of  which  is  to  allow  of  the  use 
of  armed  force  and  deadly  weapons,  not  directly  or  expressly,  but  indirectly 
and  impliedly,  by  declaring  the  rioters  felons,  whereby  they  became  liable 
to  the  common-law  rule,  that  a  felon  resisting  apprehension  may  be  slain, 
and  the  other  rule  of  the  common  law,  that  all  persons,  armed  or  not,  may, 

'  Vide  ante. 
VOL.  v.  — 10 
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act  in  question  declares  it  felony  for  any  persons  to  the 
number  of  twelve  being  assembled  together,  to  intend  or 

and  indeed  must,  aid  the  officers  of  the  peace  in  arresting  felons,  the  effect 
of  whicli  was  to  enable  the  magistrates  or  officers  of  the  peace  to  call  upon 
the  military  to  act  with  armed  force  in  arresting  or  dispersing  the  felonious 
rioters;  and  if  any  of  them  are  slain,  it  is  justifiable  homicide.  The  present 
statute,  it  is  to  be  observed,  was  confined  to  cases  of  riots  with  certain  crim- 
inal and  unlawful  intents.  The  Riot  Act,  1  George  I.,  was  far  more  strin- 
gent. It  enacted  that  in  case  of  twelve  persons  or  more,  riotously  assembled, 
continuing  together  an  hour  after  proclamation  made  by  a  justice  of  the 
peace,  etc.,  to  disperse,  they  are  guilty  of  felony  (1  Geo.  I.,  c.  vi.).  The 
words  of  the  act  are,  "That  if  any  persons,  to  the  number  of  twelve  or  more, 
being  unlawfully,  riotously,  and  tumultuously  assembled  together  in  disturb- 
ance of  the  peace,  and  being  required  by  a  justice  of  the  peace  or  sherifi"  or 
mayor,  etc.,  to  disperse  themselves,  shall  unlawfully,  riotously,  and  tumult- 
uously remain  together  for  an  hour  after  such  command  by  proclamation,  they 
shall  be  adjudged  felons,  and  suffer  death ;  and  that  any  peace-officer,  and 
any  such  other  person  as  shall  be  commanded  to  be  assisting,  are  empow- 
ered to  seize  and  apprehend  such  rioters ;  and  if  any  of  the  rioters  shall 
hajipen  to  be  killed  in  the  dispersing,  seizing,  or  apprehending  them,  by 
reason  of  their  resisting  the  persons  dispersing  or  apprehending  them,  then 
all  persons  so  killing  them  are  indemnified"  (1  Geo.  II.,  c.  viii.).  This  stat- 
ute, as  a  learned  author  long  ago  pointed  out,  being  wholly  in  the  affirma- 
tive, does  not  take  away  any  part  of  the  authority  before  given  by  the  com- 
mon law  for  tlie  suppression  of  riot  {Hawkins's  Pleas  of  the  Crown,  b.  i.,  c. 
Ixxii.).  But  the  common  law,  although  it  allowed  of  the  use  of  armed  force 
and  deadly  weapons  when  necessary  for  the  immediate  resistance  or  preven- 
tion of  felony  or  dispersion  of  a  treasonable  or  a  felonious  assembly,  did  not 
authorize  such  measures  for  mere  suppression  of  an  assembly  only  unlawful 
and  riotous.  It  was  long  ago  held  that  an  armed  rising  to  quell  a  treason- 
able riot  is  lawful,  and  no  information  is  to  be  granted  for  petty  irregularity 
in  so  doing  [Bex  v.Wigan  (Inhab.),  1  W.  Black.,  47).  Although  a  man  may 
arm  himself  and  his  friends  for  the  defence  of  the  possession  of  his  house 
against  such  as  threaten  to  make  an  unlawful  entry,  he  cannot  lawfully  do 
the  same  in  defence  of  his  close  {Bex  v.  Bangor  {Bishop),  1  Bu.ss.  C.  &  M.,  "225 
—  Heath).  It  is  the  more  important  to  bear  in  mind  what  the  common  law 
is  on  the  subject,  because  the  Riot  Act,  being  highly  penal,  is  very  strictly 
construed,  so  that  the  omivssion  even  of  formal  words  in  the  proclamation 
will  be  fatal  to  an  indictment  for  felony  against  the  rioter  {Bex  v.  Child,  4  C. 
&  P.,  442),  though  it  would  not  follow  that  though  it  might  render  the  kill- 
ing of  him  illegal,  the  killing  would  be  felonious  and  murderous.  A  magis- 
trate may  assemble  all  the  king's  subjects  to  quell  a  riot,  and  may  call  in 
the  soldiers,  who  are  subjects,  and  may  act  as  such  ;  but  this  should  be  done 
with  great  caution.  At  the  time  of  a  riot,  a  magistrate  may  repel  force  by 
force,  before  the  reading  of  the  proclamation  from  the  Riot  Act  {Bex  v.  Ken- 
nett,  5  C.  &  P.,  282,  n.).  But  it  is  one  thing  to  repel  force  by  force — i.  e., 
to  resist  force  used  against  those  thus  engaged  ;  in  other  words,  to  use  force 
in  self-defence  —  and  to  attack  a  riot  with  armed  force  and  deadly  weapons. 
If,  on  a  riot  taking  place,  a  magistrate  neither  reads  the  proclamation  from 
the  Riot  Act,  nor  restrains  nor  apprehends  the  rioters,  nor  gives  any  order 
to  fire  on  them,  nor  makes  any  use  of  a  military  force  under  his  command, 
this  is  primd  facie  evidence  of  a  criminal  neglect  of  duty  by  him ;  and  it  is 
no  answer  to  the  charge  for  him  to  say  that  he  was  afraid,  unless  his  fear 
arose  from  such  danger  as  would  affect  a  firm  man ;  and  if,  rather  than  ap- 
prehend the  rioters,  his  sole  care  was  for  himself,  this  is  also  neglect  {Ibid.), 
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go  about  with  force  and  arms,  and  of  their  own  authority 
to  change  any  laws;  and,  being  commanded  by  the  sherilt", 

It  has  certainly  been  laid  down  in  our  own  times  that  the  general  rules  of 
the  law  require  of  magistrates,  at  the  time  of  a  riot,  that  they  should  keep 
the  peace,  and  restrain  the  rioters,  and  pursue  and  take  them ;  and  to  enable 
them  to  do  this,  they  may  call  on  all  the  king's  subjects  to  assist  them;  and 
all  the  king's  subjects  are  bound  to  do  so  tipon  reasonable  warning.  In 
point  of  law,  a  magistrate  would  be  justified  in  giving  fire-arms  to  those  who 
thus  come  to  assist  him,  but  it  would  be  imprudent  in  him  to  do  so  (Rex,  v. 
Finney,  5  C.  &  P.,  254.  At  bar  in  K.  B.).  There  can  be  no  doubt  that  it  is 
lawful  at  common  law  to  use  armed  force  if  necessary  for  the  prevention  of 
felony,  or  the  resistance  of  persons  in  the  act  of  attempting  to  commit  felony. 
Thus  the  law  was  laid  down  in  our  own  time:  "  If  it  is  necessary  for  the 
purpose  of  preventing  mischief  or  for  the  execution  of  the  law  (as  in  effect- 
ing an  arrest  by  the  civil  authority),  it  is  not  only  the  right  but  the  duty  of 
soldiers  to  exert  themselves  in  assisting  the  execution  of  legal  jirocess,  or  to 
prevent  any  crime  from  being  committed.  A  soldier  is  bound  by  all  th& 
duties  of  other  citizens,  and  gifted  with  all  the  rights  of  other  citizens,  and 
he  is  as  much  bound  to  prevent  a  breach  of  the  peace  or  a  felony  as  any 
other  citizen.  The  contrary  notion  had  prevailed,  and  through  this  mistake, 
soldiers,  with  arms  in  tlieir  hands,  stood  by  and  saw  felonies  committed, 
houses  burned  and  pulled  down  before  their  eyes,  by  those  whom  they 
might  lawfully  liave  killed,  if  they  could  not  otherwise  prevent  them" 
{Burdett  v.  Abbot,  4  Taunton's  lieps.,  449).  Tliis  seems  accurately  to  ex- 
press the  limits  of  the  common-law  power  of  using  armed  force  and  deadly 
wea{)ons  for  the  purpose  of  killing  and  slaying  rioters;  that  is  to  say, 
they  must  be  actually  engaged  in  felonious  outrage,  or  they  must  be  as- 
sembled in  prosecution  of  a  treasonable  purpose  and  intent;  in  which  latter 
case  they  are  levying  war  against  the  crown,  at  least  if  they  have  weapons 
of  any  kind,  or  are  trying  to  obtain  tb.em.  The  former  class  of  cases  appear 
to  have  been  in  the  view  of  the  legislature  when  the  present  act  was  passed. 
Therefore  various  similar  cases,  but  not  felonious,  are  added  and  sjiecilled. 
The  modern  Riot  Act  does  not  require  any  specific  intent  on  the  riotous  and 
unlawful  assembly,  but  makes  it  felonious  after  a  certain  amount  of  persist- 
ency. There  is  a  distinction  at  common  law,  however,  between  an  unlawful 
assembly  and  a  riotous  assembly  ;  and  there  may  even  be  a  riotous  assembly 
without  any  criminal  purpose  or  intent ;  and  so  there  may  be  a  riotous  and 
unlawful  assembly,  not  such  as  to  create  any  present  danger  or  terror.  An 
assembly  of  great  numbers  of  persons,  which,  from  its  general  ajjpearance 
and  accompanying  circumstances,  is  calculated  to  excite  terror,  alarm,  and 
consternation,  is  generally  criminal  and  unlawful  (Bex  v.  Hunt,  1  Buss.  C.  & 
3L,  254).  In  case  of  a  riotous  assembly,  constables,  and  even  private  indi- 
viduals, are  justified  in  dispersing  the  offenders,  and,  if  they  cannot  other- 
wise succeed  in  doing  so,  they  may  use  force.  Without  any  proclamation  at 
all,  if  a  meeting  is  illegal,  a  party  who  attends  it,  knowing'it  to  be  so,  is 
guilty  of  an  offence  (Bex  v.  Furzey,  6  C.  &  P.).  But  it  is  one  thing  to  attempt 
to  disf)erse  an  assembly  by  the  use  of  the  ordinary  weapons  of  a  peace-officer, 
and  another  thing  to  kill  and  slay  the  rioters.  A  man  may  be  a  rioter  and 
yet  not  guilty  of  an  assault ;  nor  is  every  riot  such  as  to  cause  terror  or 
danger.  Thus  twelve  persons  were  indicted  for  a  riot  and  assaulting  a  per- 
son. The  indictment  did  not  conclude  in  terrorem  popvli.  Several  of  the 
defendants  had  been  convicted,  and  there  was  evidence  that  they  had  joined 
in  the  riot,  but  there  was  no  proof  of  any  assault.  Held,  that  as  there  was 
no  proof  of  an  assault  as  against  the  defendants,  the  defendants  could  not  be 
convicted  of  the  riot  only,  as  the  indictment  did  not  conclude  in  terrorem 
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or  by  any  justice  of  the  peace,  mayor,  or  bailiff  of  any 
town  or  city,  by  proclamation  in  the  queen's  name,  to  re- 

populi  {Rex  V.  Hughes,  4  C.  <&  P.,  373).  If  persons  be  charged  with  a  riot, 
and  cutting  down  fences,  and  the  indictment  do  not  conclude  in  terrorem 
populi,  they  cannot  on  that  indictment  be  convicted  of  a  riot,  but  may  be 
convicted  of  an  unlawful  assembly  [Eex  v.  Cox,  4  C.  &  P.,  538).  If  parties 
assemble  together  for  a  purpose,  which,  if  executed,  would  make  them  riot- 
ers, but,  having  assembled,  they  do  nothing,  and  separate  without  carrying 
their  yuirpose  into  efi'ect,  this  is  an  unlawful  assembly  {Rex  v.  Rirt,  5  C.  & 
P.,  154).  These  oases  may  illustrate  the  difficulties  which  arise  at  common 
law  in  dealing  with  tumultuous  assemblies.  But  by  the  Riot  Act,  1  George 
I.,  Stat,  ii.,  c.  v.,  these  difficulties  are  obviated,  provided  the  act  be  preserved. 
Tlius,  for  instance,  if  there  be  such  an  assembly  that  there  would  have  been 
a  riot  if  the  parties  had  carried  their  purpose  into  effect,  this  is  within  the 
statute ;  and  whetlier  there  was  a  cessation  or  not,  is  a  question  for  the  jury. 
So  an  indictment  oa  the  Kiot  Act,  1  George  I.,  stat.  ii.,  c.  v.,  s.  1,  for  re- 
maining assembled  one  hour  after  proclamation  made,  need  not  charge  the 
original  riot  to  have  been  in  terrorem  populi  {Rex  v.  Warren  James,  o  C.  &  P., 
153).  And  it  is  prudent  to  resort  to  the  Kiot  Act  before  armed  force  is 
used.  It  has  been  held  that  private  persons  may  arm  themselves  to  sup- 
press a  riot ;  and  it  seems  to  follow  that  they  may  make  use  of  arms  if  neces- 
sary. However,  it  may  be  ver}'  hazardous  for  private  persons  to  proceed  to 
such  extremity,  and  such  violent  means  seem  only  to  be  proper  against  such 
riots  as  savor  of  rebellion  {Russell  on  Grimes,  40).  A  justice  called  upon  to 
suppress  a  riot,  is  required  by  law  to  do  all  he  knows  to  be  in  his  power  that 
can  reasonably  be  expected  from  a  man  of  honesty  and  of  ordinary  prudence, 
firmness,  and  activity,  under  the  circumstances.  Mere  honesty  of  intention 
is  no  defence,  if  he  fails  in  his  duty.  Kor  will  it  be  a  defence  that  he  acted 
upon  the  best  professional  advice  that  could  be  obtained,  on  legal  and  mili- 
tary points,  if  his  conduct  has  been  faulty  in  point  of  law  {Rex  v.  Pinney,  3 
B.  &  AdoL,  946).  To  constitute  the  crime  of  levying  war  against  the  crown, 
which  may  justify  the  resort  to  arms,  there  must  be  force  accompanying  it, 
and  it  must  be  for  a  general  object ;  and  if  an  armed  body  attack  the  mili- 
tary, this  is  that  crime  {Regina  v.  Frost,  9  C.  &  P.,  129).  But  there  may  be 
assemblies  even  treasonable  with  a  view  to  the  levying  of  war,  which,  though 
ex])0sing  the  persons  assembled  to  arrest,  and  rendering  them  liable  to  be 
killed  if  they  resist  arrest,  may  not  justify  the  killing  of  them  without  at- 
tempt to  arrest  them.  On  tlie  other  hand,  any  unlawful  assembly  may  be 
dispersed.  It  is  not  only  lawful  for  magistrates  to  disperse  an  unlawful  as- 
sembly, even  when  no  riot  has  occurred,  but  if  they  do  not  do  so,  and  are 
guilty  of  criminal  negligence  in  not  putting  down  any  unlawful  assembly, 
they  are  liable  to  be  prosecuted  for  a  breach  of  their  duty  {Regina  v.  J^eale, 
9  Cai-rington,  8;  Payne's  Rrps.,  431).  Any  assembly  of  persons  attended 
with  circumstances  calculated  to  excite  alarm  is  an  unlawful  assembly  {Ibid.). 
The  mode  of  dispersing  an  uidawful  assembly  may  be  very  diflerent  accord- 
ing to  the  circumstances  attending  it  in  each  particular  case.  An  unlawful 
assembly  may  be  so  far  verging  towards  a  riot  that  it  may  be  the  bounden 
duty  of  the  magistrates  to  take  immediate  steps  to  disperse  the  assembly  ; 
and  there  may  be  cases  where  the  magistrates  will  be  bound  to  use  force  to 
disperse  an  unlawful  assemblj'  {Ibid.).  Any  rioters  or  unlawful  assembly 
may  be  thus  dispersed;  and  in  the  absence  of  any  definition  of  what  shall 
be  a  riot  within  the  meaning  of  the  Riot  Act,  the  common-law  definition  of 
a  riot  must  be  resorted  to  ;  and  in  such  case,  if  any  of  the  queen's  subjects 
are  terrified,  this  is  a  cause  of  terror  and  alarm  to  substantiate  that  charge 
{Regina  v.  Langton,  1  C.  &  M.).     By  the  common  law  every  private  person 
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tire  to  their  houses,  to  continue  together  for  one  hour  after 
such  commandment,  or  to  attempt  any  of  the  above-men- 
tioned facts ;  and  if  persons  to  the  number  of  twelve  should 
go  about  to  overthrow  pales,  hedges,  ditches,  or  other  in- 
closures,  the  banks  of  any  fish-pond,  or  conduits  for  water, 
to  the  intent  the  same  should  lie  open ;  or  to  have  com- 
mon there ;  or  to  destroy  deer  or  conies ;  or  to  pull  down 
any  houses,  barns,  mills ;  or  to  burn  any  stacks  of  corn  ; 
or  to  abate  rents  of  lands  or  price  of  victuals,  and  should 
refuse  in  like  manner  to  depart  after  proclamation,  it  was 
made  felony.  The  raising  of  people  to  the  number  of 
twelve,  by  ringing  of  bells,  sound  of  trumpet,  or  in  any 
way,  was  likewise  made  felony,  if  the  persons  so  met 
together  came  within  the  former  clauses  of  the  act ;  and 
if  the  irifc,  servant,  or  any  other  relieved  any  persons,  so 
assembled,  with  victuals^  weapons,  or  other  things,  they 
were  to  be  deemed  felons.  Thus  far  of  riots  committed 
by  twelve  persons.  If  the  like  offences  were  committed 
by  persons  above  the  number  of  two,  and  under  that  of 
twelve,  they  were  to  be  imprisoned  for  one  year;  and 
finally,  it  was  ordained,  in  a  more  comprehensive  manner, 
that  if  persons  to  the  number  of  forty  assembled  for  the 
above  purposes,  or  to  do  any  other  felony  or  rebellion^  and 
so  continued  together  for  three  hours  after  proclamation, 
they  should  be  adjudged  felons;  and  any  copyholder  or 
farmer  being  required  by  the  king's  officer  to  assist  in 
suppressing  such  offenders,  and  refusing  so  to  do,  was  to 
forfeit  his  copyhold  or  lease  during  his  life.  This  act  was 
onlj  temporary,  and  soon  expired  {a). 

^ome  other  of  the  penal  laws  of  this  reign  were  only 
temporary,  and  expired  at  the  demise  of  the  crown.  Such 
w^as  Stat.  1  and  2  Philip  and  Mary,  c.  3,  concerning  re- 
porters of  news.     The  execution  of  stat.  3  Edward  I.,  c. 

may  lawfully  endeavor  on  his  own  autliority,  withont  the  autliority  of  a 
magistrate,  to  suppress  a  riot  by  every  means  in  his  power.  He  may  dis- 
perse or  assist  in  dispersing  those  who  are  assembled ;  he  may  stay  those 
who  are  engaged  in  it  from  executing  their  purpose ;  he  may  stop  others 
whom  he  may  see  coming  from  joining  the  riot.  If  the  riot  is  dangerous,  lie 
may  arm  himself  against  evil-doers;  and  if  the  occasion  demands  immediate 
action,  it  is  the  duty  of  every  subject  to  act  for  himself  in  suppressing  riotous 
and  tumultuous  assemblies;  and  he  maybe  assured  that  whatever  is  done 
by  him  honestly  in  the  exercise  of  that  object  will  be  justified  by  the  canon 
law.  Nor  is  there  any  difference  in  this  respect  between  soldiers  and  pri- 
vate citizens  (Tindal,  C.  J.,  Simmons  on  Court- Mar tiai,  652). 
(a)  But  v»'as  renewed  in  1  George  I.,  c.  ii. 
'     10  *  H 
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31,  and  of  Richard  IL,  stat.  1,  c.  5,  was  thereby  referred 
to  justices  of  the  peace  ;  and  it  was  moreover  enacted  that 
any  person  convicted  of  speaking  maliciously  any  slan- 
derous news  of  the  king  or  queen,  should,  for  the  first  of- 
fence, be  set  in  the  pillory,  and  have  both  his  ears  cut  off 
(unless  he  paid  £100),  and  suffer  three  months'  imprison- 
ment ;  and  if  slanderous  news  were  spoken  of  any  common 
person,  there  was  the  same  punishment,  except  that  the 
imprisonment  was  to  be  only  for  one  month  ;  and  if  it  was 
by  book,  rhyme,  ballad,  letter,  or  writing,  the  offender  was 
to  have  his  right  hand  stricken  off;  and  for  the  second 
offence,  he  was  to  suffer  imprisonment  during  life  and  for- 
feiture of  all  his  goods.  The  queen's  jealousy  of  offenders 
of  this  kind  was  such,  that  an  act  was  made  in  the  same 
session^  which  declared  that  "  persons  who  havehy  express 
words  prayed,  or  hereafter  shall  pray,  that  God  would 
shorten  the  queen's  days,  or  take  her  out  of  the  way"  (as 
the  conventiclers  in  London  were  then  said  to  have  done), 
"should  be  deemed  traitors;"  but,  with  respect  to  offend- 
ers, who  had  conmiitted  this  crime  during  that  session 
of  parliament,  and  were  indicted,  such  persons  might,  upon 
their  arraignment,  submit  themselves  to  the  queen's  mercy, 
and  then  no  judgment  was  to  be  passed,  which  jyroviso  took 
off  the  edge,  in  some  degree,  of  this  ex  post  facto  law. 

But  the  next  act,-  of  the  same  session,  went  further  ; 
for,  complaining  that  "  the  late  clemencj'  of  the  queen,  in 
relaxing  penal  laws,  had  given  occasion  to  many  cankard 
and  traitorous  hearts  to  imagine  and  attempt  things  against 
the  government ;  "  some  provisions  were  now  again  made 
in  the  spirit  of  several  acts  of  ^  Henry  A^III.,  and  of  one  in 
the  late  reign.  If  any,  by  open  preaching,  express  words 
or  sayings,  did  compass  or  imagine  to  deprive  the  king  of 
his  style  and  honor,  or  to  destroy  him,  or  to  levy  war 
against  the  king  or  queen,  or  did  maliciously  or  advisedly 
say  that  the  king  ought  not  to  have  such  title  and  style, 
such  offender  was  to  forfeit  all  his  goods  and  issues  of  his 
lands  during  life,  with  perpetual  imprisonment ;  and  for  a 
second  offence,  he  was  to  be  adjudged  a  traitor.  To  do 
the  same  by  writing,  printing,  overt  deed  or  act,  was  made 
high  treason  in  the  first  instance.  There  is  another  trea- 
son made  to  protect  the  king's  person  if  he  should  survive 

»  Cap.  9.  *  Ibid.  »  Vide  ante. 
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the  queen,  and  continue  governor  to  the  child  of  which 
the  queen  was  then  supposed  to  he  pregnant.  This  act 
contains  two  clauses  concerning  trials  for  treason,  which 
we  shall  hereafter  mention.  It  requires  that  indictments 
for  words,  under  this  act,  should  be  brought  within  six 
months;  and  now  again  declares,  what  liad  been  twice  de- 
cided by  statutes  in  tlie  reign  of  Edward  VI.,  that  conceal- 
ment of  high  treason  shall  only  be  misprision  of  treason. 

These  are  all  the  penal  statutes  made  respecting  the 
government,  in  which  we  see  more  caution  and  modera- 
tion than  in  those  of  Henry  VIII.,  from  which  they  were 
copied,  though  they  went  a  little  further  than  those  on 
the  like  subject  in  the  reign  of  Edward  VI.  The  remain- 
ing statutes  regarded  common  offences,  and  were,  one 
concerning  Egyptians,  another  respecting  accessaries  in 
certain  felonies,  and  the  last  about  the  stealing  of  maidens. 
•  The  statute  of  Henry  VIII.,'  made  against  Egj-ptians, 
or  gypsies,  was  found  not  strict  enough  to  re-  Punishment  of 
strain  those  people  from  coming  into  the  king-  gyp^^es- 
dom  ;  but  many  still  resorted  hither,  using,  as  the  present 
act  says,  "  their  old  accustomed  devilish  and  naughty  prac- 
tices and  devices,  with  such  abominable  living  as  is  not  in 
any  Christian  realm  to  be  permitted,  named,  or  known." 
It  is  therefore  enacted,  by  stat.  1  and  2  Philip  and  Mary, 
c.  4,  that  any  one  conveying  such  person  into  the  realm 
shall  forfeit  £40  ;  and  the  Egyptian  so  conveyed,  and  con- 
tinuing here  one  month,  shall  be  adjudged  a  felon  with- 
out benefit  of  clergy  or  sanctuary.  As  to  those  within 
the  realm,  such  as  do  not  depart  within  twenty  days  after 
proclamation  of  that  act,  shall  forfeit  all  their  goods,  to  be 
seized  by  any  one,  half  to  the  king  and  half  to  the  party 
seizing  them  :  and  if  they  do  not  depart  in  forty  days 
after  the  proclamation,  it  is  made  felony  without  clergy  or 
sanctuary.  Persons  who  leave  that  wa}' of  life  within  the 
twenty  days  above  mentioned,  are  to  be  discharged  of  the 
penalties  of  the  act. 

The  licenses  to  keep  gaming-houses  which  were  sanc- 
tioned by  the  statutes  of  Henry  VIII.  (a)  were  grossly 

(a)  At  common  law,  keeping  a  common  gaming-house  was  illegal  [Bex.  v. 
llo</ers,  1  B.  &  C,  272) ;  so  of  a  disorderly  house  {Rex  v.  Higginson,  2  Barr, 
12:j2).  Statutes  were  only  necessary  to  enable  tlie  justices  to  require  li- 
censes, whicli  would  only  be  proper  for  lawful  houses. 

^  Vide  ante. 
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abused,  and  became  tlie  source  of  much  evil.  To  remedy 
this,  it  was  enacted  by  the  stat.  2  and  3  Philip  and  Mary, 
c.  9,  that  every  license,  placard,  or  grant,  for  the  keeping 
of  any  bowling-alley,  dicing-house,  or  other  unlawful 
games,  should  be  null  and  void  {a). 

Stat.  4  and  5  Philip  and  Mary,  c.  4,  to  which  we  have 
before  alluded,  takes  away  clergy  from  accessaries  before 
the  fact  in  the  following  offences:  In  petit  treason,  wilful 
murder,  robbery  in  any  dwelling-house  or  houses,  robbery 
in  or  near  any  highway,  the  wilful  burning  of  any  dwell- 
ing-house, or  any  part  thereof,  or  any  barn,  then  having 
corn  or  grain  in  the  same.  Clergy  is  taken  from  all 
these  offenders,  being  outlawed,  or  being  otherwise  at- 
tainted or  convicted,  or  standing  mute  of  malice,  or 
challenging  peremptorily  above  twenty  persons  or  not 
answering  directly  to  the  offence.  This  act  was  made  as 
a  supplement  to  stat.  1  Edward  VI.,  c.  12,  which  had 
taken  away  clergy  from  the  principals  in  all  these  crimes. 
But  in  addition  to  the  statute  of  Edward  VI.,  this  act 
provides  for  the  case  of  burning  of  houses,  which  that  act 
had  omitted.  The  arguments  and  consequences  which 
have  been  founded  on  this  particular  circumstance,  have 
been  fully  considered  before.' 

To  this  statute  is  added  a  clause  which  is  to  be  found  in 
several  laws  of  tiiese  two  reigns,  that  lords  of  parliament 
and  peers  shall  be  tried  by  their  peers  for  any  offence  men- 
tioned in  this  act,  as  hath  been  accustomed  by  the  laws 
of  the  realm  ;  a  caution  which  probably  was  occasioned 
by  some  doubt  then  subsisting  whether  that  privilege  was 
allowed  in  new-made  felonies  and  treasons,  though  one 
should  think  it  was  sufhciently  secured  by  the  terms  of 
Magna  Charta." 

The  stat.  4  and  5  Philip  and  Mary,  c.  8,  was   intended 

stealing  of  t^  Carry  further  the  policy  of  the  statute  of 
women.  Henry  VII. ,^  respecting  the  stealing  of  heir- 
esses (6).     As  that  act  only   punished  a  man  who  com- 

(a)  Tlie  policy  of  this  statute  was  carried  out  by  more  modern  acts,  as  25 
George  II.,  c.  xxxvi.,  for  punishing  persons  keeping  disorderly  houses,  etc.; 
9  Anne,  c.  xiv.,  as  to  gaming. 

{b)  This  statute,  like  most  other  old  statutes  of  the  criminal  law,  has  been 

'   Vide  aiile,  47-53. 

^  NuHus  liber  homo,  etc.,  etc.,  nisi  per  Judicium  parium  suorum,  cap.  29.  Vide 
vol.  ii. 

^  Vide  ante. 
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mitted  such  an  act  against  the  consent  of  the  woman,  this 
statute  was  to  restrain  the  like  indecorum  even  in  some 
instances  where  she  did  consent.  It  is  enacted  that  if  any 
person  above  the  age  of  fourteen  years  shall  unlawfully 
convey,  or  cause  to  be  conveyed  away,  any  woman-child 
unmarried,  within  the  age  of  sixteen  years,  out  of  the 
possession,  and  against  the  will  of  her  father  or  mother, 
or  of  such  person  as  then  shall  happen  to  have  by  any 
lawful  means  the  order,  keeping,  education,  or  governance 
of  any  such  child, he  shall  sutler  two  yea.r8'  imprisonment, 
or  else  pay  a  fine  to  be  assessed  in  the  Star  Cbamber. 

Again,  if  such  person  shall  so  deflower  such  woman- 
child,  or  by  secret  letters,  messages,  or  otherwise,  contract 
matrimony  with  her  (except  with  consent  of  such  as  have 
title  of  wardship),  he  shall  suiter  imprisonment  for  five 
jears,  or  else  pay  a  fine,  to  be  assessed  in  the  Star  Cham- 
ber—  one  moiety  to  the  king,  the  other  to  the  party 
grieved.  Besides  this,  it  was  provided  that  if  any  woman- 
child  above  the  age  of  twelve  and  under  sixteen  years, 
consent  to  such  contract,  then  the  next  of  kin,  to  whom 
the  inheritance  shall  come  after  her  decease,  shall  imme- 
diately enjoy  all  her  lands  in  possession,  reversion,  or 
remainder,  during  the  life  of  such  person  as  shall  so  con- 
tract matrimony.  The  offences  herein  described  are  to  be 
heard  and  determined  in  the  Star  Chamber,  on  a  bill  of 

superseded  by  more  modern  enactments.  Bv  stat.  9  George  IV.,  c.  xxxi.,  s. 
19  and  20,  3  Edward  I.,  c.  xiii.,  3  Henry  VII.,  c.  ii.,  39  Elizabeth,  c.  ix.,  4 
and  5  Philip  and  Mary,  c.  viii.,  and  1  George  IV.,  c.  cxv.,  are  repealed  ;  and 
also  so  much  of  the  stat.  6  Kichard  II.,  s.  1,  c.  vi.,  as  relates  to  this  subject. 
It  was  held  that  tiie  decisions  on  the  older  statute,  however,  remain  ap- 
plicable so  far  as  they  illustrate  the  general  principles  which  govern  the 
law  on  the  subject.  On  a  prosecution  on  the  stat.  3  Henry  VII.,  c.  ii.,  it  was 
essential  that  there  should  be  a  continuance  of  the  force  into  the  county  where 
the  defilement  took  place  [Rex  v.  Gordon,  1  Russ.  C.  &  3L,  572).  In  cases 
of  this  kind  the  wife  is  a  witness  as  well  for  as  against  her  husband,  although 
she  has  cohabited  with  him  from  the  day  of  the  marriage  [Rex  v.  Perry,  1 
Ruifs.  G.  &  M.,  577).  Where  several  defendants  were  indicted  for  a  misde- 
meanor in  conspiring  to  carry  away  a  young  lady,  under  the  age  of  sixteen 
from  the  custody  appointed  by  her  father,  and  to  cause  her  to  marry  one  of 
the  defendants ;  and,  in  another,  for  conspiring  to  take  her  away  by  force, 
being  an  heiress,  and  to  marry  her  to  one  of  the  defendants  [Rex  v.  Wake- 
field, 2  Rasa.  C  &  M.,  605).  Allhougli  the  woman  is  taken  away  as  well  as 
married  witli.  her  own  consent,  yet,  if  this  be  effected  by  means  of  any  fraud 
j)ractised  upon  her  to  induce  iier  to  go  with  the  oflender,  and  to  consent  to 
marry  him  ;  seinble,  that  he  is  ecpially  within  the  act,  for  her  mind  being  in  a 
state  of  delusion  by  means  of  the  fraud,  she  cannot  be  considered  as  a  free 
Rgent  to  give  any  consent  [Rex  v.  Wakefield,  Dea.  C  L.,  4). 
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complaint  or  information,  and  before  tlie  justices  of  assize, 
by  inquisition  or  indictment. 

These  are  all  the  statutes  which  were  made  concerning 
crimes  in  the  reign  of  Queen  ]\Iary  and  her  consort.  It 
remains  now  to  speak  of  such  as  regarded  the  method  of 
brino-ino;  offenders  to  iustice,  and  what  had  been  ordained 
in  these  two  reigns  respecting  witnesses,  particularly  in 
trials  of  treason. 

We  have  seen  that  the  first  statute  which  empowered 
justices  of  the  peace  out  of  sessions  to  let  to 
bail,  was  the  statute  of  Richard  III.^  This  was 
intended  in  relief  of  the  subject  against  malicious  impris- 
onment upon  slight  accusations ;  but  as  this  authority  was 
entrusted  ojily  to  one  justice,  it  was  thought  proper  by 
Stat.  3  Henry  VIL,  c.  3,  to  repeal  this  act,  and  give  the 
same  jurisdiction  to  two  at  leasts  one  to  be  of  the  quorum^ 
who  were  to  bail  persons  mainpernable  by  law,  till  the 
sessions  or  gaol-delivery,  and  to  certify  thither  such  bail, 
under  the  penalty  of  £10.  However,  the  restrictions  of 
this  statute  had  been  disregarded,  and  the  authority  to 
let  persons  to  bail  had  been  abused.  For  though  the  act 
requires  two  justices  at  least  to  discliarge  this  oflice,  it 
became  usual  for  one  to  take  the  bail,  and  insert  the  name 
of  a  brother  justice,  who  was  seldom  present.  By  this 
practice  the  business  was  conducted  neither  with  the  so- 
lemnity nor  caution  which  was  required  ;  and  it  often  hap- 
pened that  persons  not  properly  bailable  were  let  to  bail, 
under  pretence  that  the  charge  amounted  only  to  suspicion. 
To  remedy  the  former  inconveniences,  several  provisions 
were  made  by  stat.  1  and  2  Philip  and  Mary,  c.  13.  First, 
as  to  the  question  of  bail,  who  are  and  who  are  not  entitled 
to  that  indulgence,  it  ordains  that  stat.^  Westm.  1,  c.  15, 
shall  in  future  be  the  law  of  bail  and  mainprise.  Sec- 
ondly, that  what  passes  before  the  justices  may  be  known 
and  examinable  afterwards,  it  directs  that  when  any  one 
is  brousjht  before  them  on  a  charg-e  of  manslausfhter  or 
felony,  or  suspicion  thereof,  they  shall  take  the  informa- 
tion of  those  who  make  the  charge  against  the  party  in 
writing,  and  shall  also  take  the  examination  of  the  party 
accused  («),  which  is  the  first  authority  given  by  our  law 

(a)  Under  this  act  and  the  similar  enactment  in  7  Geo.  IV.,  c.  Ixiv.,  s.  2-5, 
it  was  held  (even  without  any  express  enactment  to  that  effect),  that  in  all 
^  Vide  ante.  *  Vide  vol.  ii.,  c.  ix. 
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to  examine  a  man  as  to  his  own  criminality,  it  being  gen- 
erally held  that  nemo  tenetur  prodere  scipsum.  These  exami- 
nations are  to  be  certified  to  the  next  gaol-deliver3^  The 
two  justices  are  required  to  be  present  at  this  bailment, 
which  is  to  be  certified  also  to  the  gaol-delivery ;  but  one 
only  may  take  the  examination,  and  not  till  then  can  the 
accused  be  admitted  to  bail. 

In  like  manner  all  coroners  are  directed  to  put  into 
writing  the  material  evidence  given  upon  the  inquest ; 
and  both  they  and  justices  of  the  peace  are  empowered  to 
bind  witnesses  by  recognizance  to  give  evidence  on  the 
indictment ;  and  such  bonds  and  inquisitions  are  to  be 
certiiied  in  like  manner  as  the  examination  and  bailment. 
In  default  of  this,  the  coroners  and  justices  are  liable  to 
be  lined  by  the  justices  of  gaol-delivery. 

As  these  provisions  concerning  examinations  were  by 
the  above  statute  ordained  only  in  cases  where  the  party 
M^as  let  to  bail,  it  is  enacted  by  stat.  2  and  3  Philip  and 
Mary,  c.  10,  that  they  shall  be  taken  where  the  person 
accused  is  committed  to  custody.  It  is  to  be  observed 
that  the  county  of  Middlesex  and  city  of  London  are  not 
within  stat.  1  and  2  Philip  and  Mary,  c.  13. 

We  shall  now  speak  of  the  three  statutes  of  Edward 
VI.  and  Queen  Mary,  concerning  witnesses  in 
cases  of  treason,  the  fate  of  which  statutes  has 
been  very  singular,  being  disregarded  while  in  force,  and 
even  supposed  to  be  repealed,  till,  having  long  lain  dor- 
mant, they  were,  upon  further  consideration,  held  to  be  in 
force,  again  esteemed  as  repealed,  and  at  length  regularly 
observed,  and  looked  upon  as  a  part  of  our  criminal  law. 
During  these  reverses,  they  were  considered  in  various 
lights,  and  underwent  very  different  constructions.  To 
understand,  therefore,  the  operation  these  statutes  have 
been  held  to  have  on  one  {mother,  it  will  be  necessary  to 

cases  of  examinations  of  witnesses  in  cases  of  felony  under  these  statutes, 
where  they  were  taken  in  the  presence  of  the  accused,  and  he  had  the  oppor- 
tunity of  cross-examining  them,  the  depositions  of  any  such  witness  might 
be  read  in  evidence  against  the  accused  on  his  trial,  in  case  the  person  who 
made  the  deposition  was  dead  {Hale's  Plefis  of  the  Crown,  305),  or  kept  out  of 
the  way  by  the  procurement  of  tlie  defendant  {R.  v.  3Iorley,  Keilw.,  55),  or  so 
ill  as  to  be  unable  to  travel  (1  TIuU,  305;  2  Ilale,  42) ;  but  not  if  it  merely 
appeared  that  the  witness  was  absent  and  could  not  be  found  {Keilw.,  55). 
Nor  could  depositions  be  read  on  an  indictment  for  high  treason  (5  and  6 
l£dw.  VI.,  Foster's  Crown  Cases,  337). 
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look  beyond  the  present  reiijns  to  those  times  when  this 
point  was  more  fully  debated. 

It  is  the  opinion  of  Lord  Coke,  though  perhaps  not 
well  founded,  that  two  witnesses  were  required  on  a  trial 
of  high  treason  at  common  law.  '^Vhether  this  supposed 
rule  had  been  violated  in  some  recent  instances,  and  a  con- 
firmation of  it  by  parliament  was  thought  expedient ;  or, 
as  others  think,  and  history  proves,  one  witness  (or  no 
witness) '  had  been  held  sufficient  to  prove  this,  as  it  was 
to  prove  any  other  crime ;  whatever  might  be  the  occa- 
sion, it  was  ordained  by  stat.  1  Edward  VI.,  c.  12,  and 
by  stat.  5  and  6  Edward  YI.,  c.  11,  that  no  person  shall 
be  indicted,  arraigned,  condemned,  convicted,  or  attainted 
for  any  treason,  petit  treason,  or  misprision  of  treason, 
unless  he  be  thereof  accused  by  two  sufficient  and  lawful 
witnesses,  as  the  first  statute  says,  or  two  lawful  accusers, 
as  the  latter  expresses  it ;  to  which  it  is  added  by  the  lat- 
ter statute,  that  they  shall,  upon  the  arraignment,  if  living, 
be  brought  in  person  before  the  accused,  to  avow  and 
maintain  what  tliey  have  to  say.  After  these  two  statutes, 
the  stat.  1  and  2  Philip  and  Mary,  c.  10,  enacts  generally 
that  all  trials  for  treason  shall  be  had  and  used  only  ac- 
cording to  the  due  order  and  course  of  the  common  law 
of  this  realm,  and  not  otherwise.  The  question  which  has 
arisen  upon  this  statute  is,  what  operation  it  has  upon 
those  two  statutes  of  Edward  YI.  The  opinions  upon 
this  question  have  been  various  at  different  times. 

We  find,  very  soon  after  the  statute  had  been  passed, 
namely,^  in  2  and  3  Philip  and  Mary,  and  more  solemnly 
in  the  4th  year,  the  judges  came  to  a  resolution  that  the 
statute  of  Edward  YI.  was  repealed  by  that  of  Philip  and 
Mary.  But  they  considered  this  repeal  as  partial,  and 
founded  a  distinction  upon  the  particular  wording  of  the 
last  act.  The  statutes  of  Edward  YI.,  requiring  two  wit- 
nesses to  indict,  arraign,  convict,  and  attaint ;  the  statute 
of  Philip  and  Mary,  declaring  that  all  trials  for  treason 
shall  be  according  to  the  due  order  and  course  of  the  com- 
mon law  ;  they  inferred  that,  at  least  upon  the  trials  there 
was  no  longer  need  of  two  witnesses.  The  practice  of 
the  courts  seems  to  have  been  established  in  jDursuance  of 

^  Because  a  fact  was  tried  by  jurors,  and  not  by  witnesses.    Vide  vol.  iii. ; 
and  Plowd.,  13. 
2  Dyer,  132. 
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this  oi>inion  given  by  all  the  judges;  for  in  all  the  state 
trials  during  the  subsequent  reigns,  the  statutes  of  Edward 
VI.  are  either  forgotten,  or,  when  any  argument  is  at- 
tempted to  be  grounded  on  them,  they  are  pronounced  by 
the  judges  as  repealed,  and  no  longer  in  force. 

In  the  reign  of  Charles  I.  we  lind  that  Lord  Coke,  in 
a  work  published  after  his  death,'  expresses  himself  of 
opinion  that  the  statutes  of  Edward  VI.  are  still  in  force. 
Sir  Matthew  Hale  has  given  divers  contradictory  opinions 
upon  this  point.  In  his  "  Summary,""  he  is  clear  that  two 
witnesses  are  necessary  on  the  trial,  notwithstanding  the 
statute  of  Philip  and  Mary.  In  his  "Pleas  of  the  Crown," 
he  positively  says,  that  two  witnesses  are  required  upon 
the  indictment  only,  and  not  upon  the  trial. ^  In  another 
place  he  reprobates  the  distinction  between  the  indictment 
and  trial,  looking  on  the  indictment  as  an  inseparable  in- 
cident to  the  trial,  and  in  truth  a  part  of  it.*  However, 
in  the  same  passage,  he  speaks  very  doubtfully  as  to  the 
main  question;  though  a  little  further  on-^  he  speaks  of 
two  witnesses  being  required  by  the  statute,  to  be  exam- 
ined face  to  face  in  cases  of  treason ;  whicli  must  be  meant 
of  stat.  5  and  6  Edward  VI.  Thus  did  this  great  lawj^er 
differ  from  himself  upon  tliis  point. 

We  shall  now  consider  the  opinion  of  Lord  Coke ; 
which,  being  more  decisive  than  that  of  the  former 
writer,  and  being  that  which  has  been  adopted  by  Sir 
Michael  Foster,  may  be  considered  as  closing  this  ques- 
tion. After  discussing  such  points  as  had  been  made  on 
these  statutes  by  those  who  went  before  him,  he  proceeds 
to  give  what  he  calls  his  own  opinion,  upon  due  consid- 
eration of  the  matter.^  He  thinks  that  the  stat.  1  and  2 
Philip  and  Mary  does  not  repeal  the  stat.  1  Edward  VI. 
and  stat.  5  and  6  Edward  VI.  For  that  statute,  says  he, 
extends  only  to  trials  by  verdict;  whereas  the  indictment 
is  no  part  of  the  trial,  but  an  information  or  declaration 
for  the  king :  the  ccidence  of  witnesses  to  the  jury  is  no  iiart 
of  the  trial ;  for  by  law,  the  trial  in  that  case  is  not  by  loit- 
nesses,  but  by  the  verdict  of  twelve  men  ;  and  so  there  is  a 
manifest  diversity  between  the  evidence  to  a  jury  and  a  trial 
by  jury.  When  the  statute  speaks  of  trials  awarded,  that 
expression,  he  says,  proves  that  it  had  in  view  the  venire 

»  3  Inst.,  24,  etc.  *  2  H.  P.  C,  286.  *  Ibid.,  306. 

»  P.  262.  n  H.  P.  C,  298-300.  ^  3  Inst.,  26. 
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facias  for  trial ;  for  neither  the  indictment  nor  the  evi- 
dence can  be  said  to  be  awarded}  Thus  far  our  author  has 
explained  himself  upon  this  doubt,  in  a  manner  that  may 
be  thought  extremely  technical  and  refined  ;  but  he  seems 
to  lay  some  stress  upon  it,  and  to  be  perfectly  satisfied  that 
he  is  right. 

Upon  this  idea  our  author  goes  on,  and  is  of  opinion 
that  this  statute  of  Pliilip  and  Mary  had  a  very  ditferent 
object  from  that  which  had  till  then  been  generally  sup- 
posed.^ He  thinks  it  was  intended  to  abrogate  all  acts  of 
parliament  prescriljing  a  different  method  of  trial  from 
that  according  to  the  due  order  and  course  of  the  common 
law.  Many  provisions  introducing  new  trials  had  been 
made  in  the  reign  of  Henry  VHI.,  and  surely  never  was 
there  a  period  in  our  law  when  a  reformation  of  this  kind 
was  more  wanted,  that  the  common  law  might,  in  this  in- 
stance, be  brought  back  to  its  first  principles. 

To  give  some  instances  of  these  innovations  in  the 
course  of  the  common  law:  It  had  been  ordained  by  stat. 
23  Henry  VIIL,  c.  4,  that  treasons  in  Wales,  and  where 
the  king's  writ  runneth  not,  should  be  tried  by  special 
commission  in  such  shires  as  the  king  should  appoint. 
By  stat.  33  Henry  VIII.,  c.  20,  persons  confessing  treason 
and  afterwards  becoming  lunatic,  might  notwithstanding 
be  proceeded  against  in  their  absence,  and  a  verdict  and 
judgment  given,  on  which  execution  might  be  ordered. 
By  stat.  33  Henry  YIH.,  c.  23,  persons  charged  with  trea- 
son, or  misprision  thereof,  being  examined  by  three  of  the 
council,  and  vehemently  suspected  by  them,  might  be  tried 
by  special  commission  in  any  county:  by  this  act,  too,  the 
peremptorj"  challenge  of  thirty-five,  in  cases  of  treason  and 
misprision  of  treason,  was  taken  away.  By  stat.  28  Ed- 
ward TIL,  c.  13,  a  trial  de  medletate  was  allowed  in  treason. 

All  these  acts  (and  there  are  several  others)  introduced 
a  manner  of  trial  derogatory  to  the  due  order  and  course 
of  the  common  law ;  he  therefore  considers  them  as  re- 
pealed by  tlie  stat.  1  and  2  I'hilip  and  Marj',  c.  10,  and  the 
regular  and  ancient  order  of  proceeding  restored.^ 

1  3  Inst.,  27. 

^  Til  is  coiiPtruftion  of  the  statute  was,  liowever,  glanced  at  by  the  court  in 
2  anl  3  Philip  and  Mary,  wliere  they  hekl  the  statutes  of  Edward  VI.  to  be 
repealed.     Dver,  13G. 

3  3  Inst.,  26,  27, 
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As  to  the  two  statutes  of  Henry  VIII.  respecting  trea- 
son out  of  the  reahn,  and  piracy,  there  is  no  particular 
observation  made  by  our  author  in  this  place;  but  in  other 
parts  of  the  same  work  he  speaks  of  them  as  still  in  force. 
Probably  he  thought,  consistently  with  former  judgments, 
that  as  these  statutes  extended  the  mode  of  trial  according 
to  the  order  and  course  of  the  conmion  law,  in  the  room 
of  a  proceeding  by  the  civil  law,  it  would  have  been  in- 
consistent with  the  explanation  above  given  to  have  sup- 
posed these  provisions  repealed,  which  so  far  tended  to 
effect  the  design  ascribed  to  the  statute  of  Philip  and 
Mary.  It  was,  accordingly,  in  2  and  3  Philip  and  Mary 
agreed  that  these  statutes,  for  that  reason,  were  not  re- 
pealed by  the  act  in  question.^ 

This  opinion  of  Lord  Coke  is  adopted  by  Sir  Michael 
Foster,  who  has  added  his  own  thoughts  upon  the  ques- 
tion. He  thinks  the  legislature  plainly  indicated  their 
opinion  concerning  the  object  of  the  stat.  Philip  and  Mary 
when  by  another  clause  of  it  they  enact,  that  in  all  cases 
of  high  treason  concerning  coin  current  within  the  realm, 
or  for  counterfeiting  the  king  or  queen's  signet,  privy  seal, 
great  seal  or  sign-manual,  such  manner  of  trial,  and  none 
other,  shall  be  observed  and  kept,  as  heretofore  hath  been 
used  by  the  common  law  of  the  realm,  any  law,  statute, 
or  other  thing  to  the  contrary  notwithstanding:  for,  if 
the  former  clause  had  been  intended  by  the  legislature  to 
take  away  the  necessity  of  two  witnesses  in  all  treasons, 
why  should  they  have  added  this  to  take  it  away  in  some? 
It  would  have  been  useless  and  nugatory;  whereas  it  most 
certainly  was  meant  to  effectuate  something  which  was 
not  within  the  former  part  of  the  act.  He  thinks  this  is 
made  very  clear  by  the  eleventh  chapter  of  the  same 
statute,  which  enacts,  that  in  cases  concerning  the  coin 
therein  enumerated,  offenders  shall  be  indicted,  tried, 
convicted,  or  attainted,  by  such  like  evidence^  and  in  such 
manner  and  form,  as  hath  been  used  and  accustomed 
within  this  realm,  at  any  time  before  the  first  year  of  our 
late  sovereign  lord  King  Edward  VI.,  by  which  clause  the 
matter  of  evidence  is  extended  as  well  to  the  trial  as  the 
indictment ;  and  the  time  seems  to  be  pointed  out  when 
two  witnesses  first  became  necessary.' 

1  Dyer,  131,  75.  2  Fost.,  239. 
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Tims,  though  not  by  the  common  law,  yet  by  stat.  1 
Edward  VI.,  c.  12,  two  witnesses  are  required  both  on  the 
indictment  and  trial  for  high  treason,  petit  treason,  and 
misprision  of  treason;  and  by  stat.  5  and  6  Edward  VI., 
c.  11,  they  are  to  be  brought  face  to  face  with  the  prisoner. 

In  addition  to  what  has  been  said  respecting  this  famous 
statute  1  and  2  Philip  and  Mary,  c.  10,  it  should  be  re- 
marked that,  after  the  clause  ordaining  all  trials  to  be  had 
according  to  the  common  laws  of  the  realm,  there  is  an- 
other which  provides  for  the  trial  of  treasons  made  by  that 
act,  much  in  the  manner  and  terms  used  by  stat.  5  and  6 
Edward  VI.,  c.  11,  for  it  ordains  that,  upon  the  arraign- 
ment of  any  treason  mentioned  in  this  act,  all  persons  [or 
two  of  them  at  the  least),  who  shall  write,  declare,  confess,  or 
depose  anything  against  the  person  arraigned,  shall,  if  living, 
and  within  the  realm,  be  brought  forth  in  person  before  the 
party  arraigned,  if  he  require  the  same,  and  object  and  say 
openly  in  his  hearing  what  they  can  against  him,  concern- 
ing the  treasons  in  the  indictment. 

In  support  of  Lord  Coke's  opinion,  it  may  be  remarked 
that  the  very  words  of  the  statute  of  Philip  and  Mary,  upon 
which  this  question  arose,  are  used  in  stat.  13  Elizabeth,  c. 
1,  in  a  manner  which  plainly  demonstrates  them  to  have 
been  then  understood  as  he  suggests.  That  act  speaks  of 
persons  attainted  according  to  the  usual  order  and  coui'se  of 
the  common  laws  of  this  realm,  or  according  to  the  act  made  in 
30  Henry  VIII.,  entitled,  an  act  concerning  the  trial  of  treasons 
committed  out  of  the  king''s  dominions.  This  seems  like  a 
clear  parliamentary  exposition  of  the  words,  and  to  be  in 
itself  conclusive  that  they  were  intended  to  mark  the  com- 
mon-law trial  in  contradistinction  to  that  and  other  new 
ones  ordained  in  the  time  of  Henry  VIII. 

Upon  these  statutes  arises  an  observation  which  none  of 
the  above  writers  have  made,  but  which  should  be  taken 
into  consideration  in  order  to  understand  this  point  fully. 
In  the  preceding  part  of  this  history  it  has  been  remarked 
that  the  office  of  the  grand  inquest  was  to  present  offenders 
on  their  own  knowledge,  and  that  it  often  happened  for  a 
person  to  be  indicted  witliout  any  one  appearing  as  prose- 
cutor or  accuser.  When  it  afterwards  became  the  custom 
to  hear  the  informations  of  others,  and  upon  this  ground 
to  find  the  indictment,  it  was  a  rule  of  evidence  that  the 
accuser,  as  he  was  called,  who  had  preferred  the  charge  to 
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the  grand  inquest,  should  not  be  a  witness  to  prove  the  fact 
in  court,  because^  he  might  be  supposed  to  be  in  the  same 
mind  he  was  in  when  he  delivered  his  information,  and  in- 
stead of  a  confirmation  and  corroboration,  as  there  ought 
to  be,  he  could  only  give  the  jury  a  repetition  of  what  he 
had  before  said. 

A  practice  like  this  can  only  be  explained  by  recurring 
to  the  original  of  the  trial  by  petty  jury.  We  have  seen 
that  the  petty  jury  were  originally  brought  as  2vitncsses,  to 
declare  on  their  oath  their  opinion  as  to  the  guilt  or  inno- 
cence of  the  party  charged  by  the  indictment.  It  was, 
therefore,  above  all  things  expedient  that  no  person  who 
either  had  been  of  the  former  jury,  or  had  appeared  before 
them  as  prosecutor  of  the  indictment,  should  be  allowed 
to  join  himself  to  those  who  were  to  try  the  propriety  of 
his  act.  It  was  accordingly  a  rule,  established  in  the  reign 
of  Edward  I.,  that  no  indictor  should  be  on  the  petty  jury ,^ 
In  process  of  time,  the  petty  jury  used  to  take  occasionally 
other  helps  than  their  own  knowledge :  they  used  to  read 
depositions  of  absent  persons,  and  sometimes  hear  witnesses; 
but  as  these  papers  or  persons  were  called  in  merely  as  as- 
sistants to  them,  and  the  trial  was  still  considered  as  pre- 
serving the  character  of  the  old  proceeding  unaltered  by 
this  innovation,  it  was  nothing  more  than  reasonable  that 
the  ancient  rule  should  be  still  adhered  to ;  and  that,  as 
those  who  had  preferred  the  indictment  could  not  be  of  the 
petty  jury,  so  now  they  should  not,  in  the  light  of  witnesses, 
assist  in  informing  that  jury. 

This  seems  to  have  continued  invariably  the  practice  for 
many  years.  We  have  already  seen  that  it  was  enacted  by 
Stat.  25  Edward  III.,  st.  5,  c.  3,^  that  none  of  the  indictors 
shall  be  put  in  the  inquest  upon  the  deliverance;  which 
indictors,  in  the  old  writers,  it  should  seem,  meant  as  well 
the  prosecutor  as  the  grand  inquest.  There  are  many  in- 
stances in  the  subsequent  period  of  witnesses  challenged 
because  they  were  indictors.*  In  the  reign  of  Edward  IV., 
the  rule  was  recognized  in  cases  of  felony,  though  it  was 
said  not  to  hold  in  misdemeanors,  contrary  to  the  opinion 
in  the  time  of  Edward  III.^  It  appears  that  this  rule  was 
still  preserved  at  the  time  of  the  statute  in  question  ;  for  in 

1  Vide  vol.  iii.  «  Bro.  Chal.,  101,  U'l,  12  and  40  Ag». 

^  Ibid.,  vol.  ii.  »  7  Edw.  IV.     Bro.  Chal.,  166. 

'  Ibid.,  vol.  iii. 
11* 
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the  4th  and  5th  of  Philip  and  Mary  it  was  agreed,  amongst 
other  things,  hy  all  the  judges,  that  it  was  a  good  challenge 
to  a  witness  to  say  he  was  one  of  the  accusers  —  that  is,  one 
of  those  who  were  witnesses  on  the  indictment;  for,  says 
the  hook,  accusers  and  witnesses  so  far  differ,  that  the  former 
offer  themselves  voluntarily,  but  the  latter  do  not  come  till 
they  are  called,  and  therefore  an  accuser  seems  hardly  un- 
biassed.^ 

This  being  the  prevailing  opinion,  it  is  beyond  a  doubt 
that  a  new  regulation  respecting  evidence  was  made  by 
the  statutes  of  Edward  VI.  independent  of  the  number  of 
witnesses.  The  very  style  of  stat.  5  and  6  Edward  VL,  c. 
11,  seems  to  intimate  that  the  bringing  before  the  court 
the  accusers  who  had  been  examined  before  the  grand 
jury,  was  something  new.  For  it  enacts,  with  some 
earnestness  and  precision,  that  "  the  said  accusers,  at  the 
time  of  the  arraignment  of  the  party  accused,  if  they  be 
then  living,  shall  be  brought  in  person  before  the  'party  so  ac- 
cused, and  avow  and  maintain  that  they  have  to  say  against 
the  said  party,  to  prove  him  guilty  of  the  treasons  con- 
tained in  the  bill  of  indictment  laid  against  the  party 
arraigned,  unless  the  said  party  arraigned  shall  willingly, 
without  violence,  confess  the  same."  If  we  can  rely  upon 
a  cotemporary  exposition  of  these  statutes  of  Edward  VL 
and  Philip  and  Mary,  this  was  the  opinion  held  by  the 
learned  of  those  days.  For  at  a  meeting  of  the  judges,  to 
which  we  have  before  alluded,  in  tlie  4th  year  of  Philip 
and  Mary,  they  came  to  tlie  following  resolutions  amongst 
others:  That,  as  the  repealing  statute  enacts  all  trials  for 
treason  to  be  according  to  the  order  of  the  common  law, 
and  not  otherwise  ;  and  as  a  common-law  trial  is  by  2,  jury 
and  ivitnesses,  and  not  by  accusers,  therefore,  upon  tiial  of 
any  treason  under  stat.  25  Edward  III.  there  needed  no 
accusers ;  that  is,  the  witnesses  to  the  grand  jury  were  not 
to  be  called  on  the  trial,  and  brought  face  to  face  to  the 
prisoner,  according  to  stat.  5  and  6  Edward  VL,  though 
accusers  still  expected  to  be  at  tlie  finding  of  the  indict- 
ment.^ 

As  to  the  number  of  witnesses,  we  find,  that  before  the 
repealing  statute,  and  while  the  statutes  of  Edward  VL 
were  unquestionably   in  force,  the  efi:ects  of  these  pro- 

1  Bro.  Cor.,  220.  *  Ibid. 
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visions  Lad  been  baffled  by  some  singular  explanations. 
It  was  resolved  in  the  1st  of  Mary,  that  if  a  person  knew 
the  fact  of  his  owai  knowledge,  and  told  it  to  another,  that 
other  person  would  make  a  good  second  witness,  under 
the  statute  of  Edward  VI.;  and  in  the  like  manner,  he 
who  heard  it  at  second  or  third  hand.^  When  such 
strained  interpretations  were  adopted  to  get  rid  of  the 
check  put  on  state  prosecutions,  while  those  beneficial 
laws  were  in  force,  we  cannot  wonder  that  they  so  readily 
availed  themselves  of  this  statute  of  Philip  and  Mary,  and 
pronounced  it  a  repeal  in  that  respect  of  the  statutes  of 
Edward  VI. 

When  this  point  was  so  settled,  and  trials  were  con- 
ducted in  pursuance  of  it,  everything  fell  back  into  its 
old  state.  These  two  statutes  were  the  only  provisions 
which  had  ever  been  made  as  to  evidence,  either  defining 
the  quality  or  number  of  persons  whose  testimony  should 
be  necessary  to  prove  a  fact ;  and  wlien  they  were  looked 
on  as  repealed,  we  need  only  turn  back  to  former  periods 
to  judge  what  security  was  left  for  persons  laboring  under 
the  weight  of  a  prosecution  for  treason.  Trials  for  trea- 
son at  common  law,  notwithstanding  the  boasted  security 
of  juries,  were  a  certain  mode  of  destroying  a  man. 
Juries  seem  to  have  surrendered  to  the  court  their  right 
of  judging  and  determining.  They  used  to  convict  with- 
out a  single  witness,  only  upon  depositions;  those  some- 
times not  signed  by  the  party  making  them,  and  the^^on- 
tents  amounting  to  nothing  but  hearsay.  They  might  by 
law,  and  they  often  did  in  fact,  convict  upon  the  arraign- 
ment, without  anything  like  proof.  This  was  a  serious 
matter  in  cases  of  treason,  where  passion,  prejudice,  and 
interest,  carry  men  so  far.  The  law  was  the  same  in  all 
cases  of  trial  by  jury,  in  common  felonies,  and  misde- 
meanors; but  in  these  instances,  it  was  not  pregnant  with 
such  bad  consequences  as  in  the  former;  there  was  not 
usually  that  heat  in  prosecuting ;  and,  in  the  latter,  the 
judgment  did  not  j-each  to  life.  ^ 

The  statute  of  Edward  VI.,  in  enacting  that  the  ac- 
cusers should  appear  at  the  trial,  legitimated  a  testimony 
to  which  before  there  lay  a  legal  objection  ;  and  this  pro- 
vision seemed  to  be  equally  expedient  for  the  prosecutor 

1  Dyer,  99  b. 
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and  defendant.  The  prosecutor,  on  the  credit  of  whose 
testimony  the  bill  had  been  found,  gained,  by  the  statute,  a 
right  of  avbicing  and  maintaining  what  he,  most  likely,  was 
alone  or  best  able  to  testify.  The  prisoner,  who  was  thus 
enabled  to  cross-examine  the  most  formidable  of  the  wit- 
nesses against  him,  being  those  on  whose  testimony  the 
bill  was  found,  so  far  obtained  a  great  advantage. 

However,  though  these  benefits  of  the  statute  were  thus 
for  a  time  defeated,  another  provision  respecting  witnesses 
seems  to  have  had  some  of  those  good  effects  on  trials  of 
felonies  which  this  statute  was  intended  to  produce  in 
trials  of  treason.  The  stat.  1  and  2  Philip  and  Mary,  c. 
13,  directs  justices  of  the  peace  to  bind  by  recognizance 
all  persons  who  declare  anything  material  respecting  any 
felon}^,  to  appear  at  the  next  gaol-delivery,  and  to  give 
evidence  against  the  party  so  indicted,  at  the  time  of  his  trial; 
and,  as  it  is  more  fully  expressed  in  stat.  2  and  3  Philip 
and  Mary,  c.  10,  to  give  evidence  against  the  party.  These 
statutes,  by  providing  a  compulsory  method  of  obliging 
persons  to  give  evidence  against  the  party  at  the  gaol-de- 
livery—  that  is,  both  on  the  indictment  and  on  the  trial 
—  took  away  the  challenge  to  accusers,  and  gave  the 
prisoner  that  candid  and  open  trial  so  much  to  be  wished. 
If  we  may  venture  a  conjecture,  it  is,  most  probably  from 
the  time  of  these  two  statutes  that  we  are  to  date  the  dis- 
use of  this  challenge  to  an  accuser.  This  challenge  was 
supported  upon  the  principle,  that  an  accuser  was  a  volun- 
teer, and  sort  of  party,  and  therefore  not  entitled  to  that 
credit  which  an  indifferent  witness  enjoyed,  who  appeared 
and  delivered  his  evidence  under  the  compulsion  of  legal 
process.  An  accuser  was  now  compelled  to  give  evidence 
equally  with  a  witness,  and  stood  thereof  in  the  same  legal 
situation.^  When  persons  were  bound  in  the  same  man- 
ner to  give  evidence  in  cases  of  treason,  there  was  no 
reason  why  the  like  analogy  should  not  operate  with  respect 
to  them,  and  that  the  evidence  of  an  accuser  should  in 

*  In  the  ecclesiastical  court,  all  voluntary  preferrers  to  the  office  were  con- 
sidered as  parties.  Tliese  stood  precisely  in  the  situation  of  persons  giving 
information  to  a  grand  inquest,  and  it  was  from  this  idea  of  canonical  juris- 
prudence that  the  challenge  to  accusers  was  adopted.*  Some  little  confusion 
may  arise  from  the  term,  bec:mse  accusation  is  a  mode  of  ecclesiastical  prose- 
cution contradistinguished  from  those  by  imjuisition  and  denunciation,  upon 
which  last  two  the  office  always  proceeded.  Vide  ante. 
*  An  Apolog.  for  Eccles.  Proc,  part  ii.,  88. 
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that  case  be  in  the  like  manner  legal  and  valid.  This 
probably  soon  became  the  law  and  practice ;  for  in  the 
time  of  Queen  Elizabeth,  the  distinction  between  an 
accuser  and  a  witness  seemed  quite  forgotten.  A  vestige, 
however,  of  this  old  law  seems  still  to  remain  in  the  prac- 
tice of  indorsing  on  the  indictment  the  names  of  witnesses 
examined  before  the  grand  jury  :  this,  as  has  been  before 
observed,  might  originally  be  intended  to  show  the  court 
who  were  the  accusers,  and  on  that  account  were  to  be 
challenged,  if  attempted  to  be  produced  as  witnesses} 

After  all,  notwithstanding  the  repeal  of  the  statutes  of 
Edward  VI.  and  the  many  instances  which  follow  in  the 
subsequent  reigns  of  partial  and  oppressive  proceedings 
on  trials,  the  reigns  of  Edward  VI.  and  Queen  Mary  con- 
stitute a  period  when  a  jury  iirst  began  to  be  a  fair  and 
elfective  tribunal,  assuming  the  right  of  judging  for 
itself;  and  when  persons  whose  fate  was  to  be  determined 
by  their  verdict  reposed  a  full  confidence  in  their  up- 
rightness, independence,  and  integrity.  There  is  an  in- 
stance in  the  reign  of  Philip  and  Mary,  where  a  jury 
persisted  in  acquitting  a  state  prisoner,-^  against  the  di- 
rection of  the  court,  and,  it  was  well  known,  against  the 
wishes  of  the  sovereign.  Whatever  judges  might  pro- 
nounce respecting  the  existing  law,  it  never  went  from 
the  memory  of  prisoners  that  a  statute  had  once  expressly 
declared  there  should  be  two  witnesses  to  prove  a  treason, 
and  that  they  should  be  called  face  to  face.  As  to  trials 
of  felony,  it  was  an  express  recommendation  of  Queen 
Mary,  at  the  beginning  of  her  reign,  to  her  judges,  that 
they  should  sutler  prisoners  to  call  witnesses  for  their 
defence  (a). 

The  defence  of  prisoners  in  all  criminal  prosecutions 

(a)  It  had  long  been  complained  that  in  suits  to  which  the  crown  was  a 
party,  the  subject,  whatever  were  his  rights,  had  no  probability  of  a  favora- 
ble decision,  on  account  of  the  superior  advantages  claimed  and  enjoyed  by 
the  counsel  for  the  sovereign.  When  Mary  appointed  Moi'gan  chief-jusliee 
of  the  Common  Pleas,  she  took  the  opportunity  to  express  disapprobation 
of  this  grievance.  "  I  charge  you,  sir,"  she  said,  "  to  minister  the  law  and 
justice  indifferently,  without  respect  of  person  ;  and  notwithstanding  the  old 
error  among  you,  which  will  ncjt  admit  any  witness  to  speak,  or  otiier  mat- 
ters to  be  heard,  in  favor  of  the  adversary,  the  crown  being  party,  it  is  my 
pleasure  that,  whatever  cases  be  brought  in  favor  of  the  sul^ject  may  be  ad- 
mitted and  heard.  You  are  to  sit  there,  not  as  advocates  for  me,  but  as  indif- 
ferent judges  between  me  and  my  people"  [Slate  Trials,  i.  72). 

^  Vide  vol.  iii.  *  Sir  Nicholas  Throckmorton. 
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seemed  to  depend  on  the  like  indulgence,  and  not  upon 
any  right  to  call  witnesses  ;  for  in  stat.  1  Edward  Yl.,  c. 
1,  St.  6,  where  a  proceeding  by  indictment  before  justices 
of  the  peace  in  sessions  is  directed,  it  was  thought  neces- 
sary to  ordain,  that  the  party  arraigned  shaU  be  admitted 
to  purge  or  try  his  innocence  by  as  many,  or  more  wit- 
nesses, and  of  as  good  honesty  and  credence,  as  the  wit- 
nesses which  deposed  against  him. 

Thus  many  circumstances  contributed  actually  to  render 
this  mode  of  trial  a  more  deliberate  and  complete  ex- 
amination of  a  matter  of  criminality  than  it  had  ever 
been  before.  While  enlarged  notions  respecting  the 
power  and  importance  of  this  institution  began  to  pre- 
vail, it  was  more  and  more  considered  as  independent  in 
some  degree  of  the  court,  and  as  having  an  authority  and 
judicature  of  its  own  ;  the  progress  of  which  opinions  will 
be  seen  in  the  sequel. 

"We  shall  now  consider  what  was  done  by  our  courts 
Witnesses  in  1°  addltlou  to  thc  many  altcrations  that  had 
treason.  ^eeu  made  by  the  legislature  in  our  criminal 
law.  The  statutes  relating  to  witnesses  in  treason  are 
the  most  striking  part  of  the  penal  laws  in  this  period, 
and  very  few  years  elapsed  before  the  judges  were  called 
upon  to  come  to  some  resolutions  on  the  construction  of 
them,  as  has  already  been  treated  when  we  spoke  of  these 
statutes.  At  Sergeants'  Inn,  in  the  4th  year  of  Philip 
and  Mary,  the  judges  came  to  the  following  resolution  on 
the  statutes  concerning  witnesses  :  —  That  on  the  trial  of 
treason  and  misprision  of  treason  there  were  required  by 
the  statutes  two  accusers  or  witnesses  to  the  indictment, 
or  sayings  and  accusations  in  writing  under  their  hands 
or  the  testimony  of  others  to  such  accusation,  which  should 
be  read  to  the  jury  on  the  indictment.  Should  the  ac- 
cusers happen  to  be  dead  at  the  time  of  the  indictment, 
they  held  it  sufficient  if  the  accusation  was  there  testify- 
ing the  fact,  for  then  there  were  two  accusers.  They 
held,  likewise,  that  for  any  treason  under  stat.  25  Edward 
III.,  there  needed  no  accusers  at  the  trial,  because  it  was 
enacted  by  stat.  1  and  2  Philip  and  Mary,  c.  10,  that  all 
trials  for  treason  should  be  by  the  order  of  the  common 
law,  and  not  otherwise,  and  [the  trial  by  the  common  law 
was  by  jury  and  witnesses,  and  not  by  accusers.  The 
same  of  treason  in  coining :  there  needed  no  accusers  at 
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the  arrai*^nment,  but  only  at  the  indictment.  But  they 
held*  that  in  all  treasons  under  stat.  1  and  2  Philip  and 
Mary,  c.  10,  there  ought  to  be  witnesses  or  accusers  as 
well  at  the  indictment  as  at  the  arraignment,  pursuant  to 
a  clause  at  the  end  of  that  act.  Again,  in  misprision  of 
treason,  there  ought  to  be  witnesses  or  accusers,  as  well 
upon  the  indictment  as  the  arraignment,  by  stat.  1  Ed- 
ward VI.,  c.  12,  at  the  end ;  for  stat.  1  and  2  Philip  and 
Mary,  before  mentioned,  repeals  accusers  at  the  trial  in 
cases  of  treason  only,  and  not  in  misprision.  They  agreed 
also,  that  petit  treason  ought  to  be  tried  as  high  treason, 
namely,  by  accusers  at  the  indictment,  but  that  there 
needed  no  accusers  at  the  trial.  In  these  resolutions  the 
following  persons  concurred  ;  namely,  Sir  William  Port- 
man,  chief-justice;  Mr.  Hare,  master  of  the  rolls;  Sir 
Robert  Brook,.  Sir  David  Brook,  Sir  Humphrey  Brown, 
Sir  John  Widdon,  Sir  Edward  Saunders,  Sir  William 
Staunforde,  and  Master  Dalison,  justices  ;  Dyer,  sergeant ; 
and  Griffin  and  Cordell,  attorney  and  solicitor-general. 
They  agreed,  also,  that  counsellors  who  gave  evidence 
against  traitors  are  not  accusers  ;  which  was  a  resolution 
more  in  favor  of  the  subject  than  those  which  allowed 
the  written  accusations  to  supply  the  place  of  viva  voce 
testimony.  It  may  be  added  here,  from  Sir  Robert 
Brook's  own  words,  that  by  the  civil  law  accusers  were 
as  parties,  and  not  witnesses ;  for  witnesses  ought  to  be 
indifierent,  and  not  come  till  they  are  called  ;  but  accusers 
offer  themselves  to  accuse ;  and  conformably  with  this 
idea,  our  law  had  allowed  it  as  a  good  challenge  to  a  wit- 
ness to  allege  that  he  was  one  of  the  prisoner's  accusers.^ 
The  judges  in  the  above  resolutions  went  on  further 
than  to  agree  upon  the  number  of  accusers,  and  to  say 
that  their  written  accusation  would  be  received  as  equally 
legal  with  their  verbal  evidence.  In  a  formal  trial,  in  the 
first  year  of  the  queen,  it  had  been  held,  with  regard  to 
the  credibility  of  the  accusation,  that  it  was  sufiicient  for 
one  of  the  accusers  to  speak  of  his  own  knowledge  or  own 
hearing  ;  and  then  having  related  the  fact  to  another,  that 
other  person  might  be  a  good  accuser  under  the  act.  Thus 
Sir  Nicholas  Arnold,  who  accused  William  Thomas  of 

'  We  liave  before  observed,  that  what  is  here  said  of  accusers  is  wholly 
ciinsoiiaiit  to  the  principle  of  criminal  proceeding  in  the  canon  law.  Vide 
ante.     Isew  Cases,  76. 
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treason  in  speaking  words  tending  to  the  death  and  de- 
struction of  the  queen,  and  made  this  accusation  upon 
his  own  hearing,  had,  at  the  request  of  William  Thomas, 
reported  the  same  to  Sir  James  Croftes  ;  Sir  James  Croftes 
reported  them  to  John  Fitzwilliam,  who  was  supposed 
a  proper  person  to  be  employed  to  kill  the  queen  ;  and  he 
told  them  to  Sir  Thomas  Wiatt :  here  the  court  held  every 
one  of  these  persons  to  be  a  proper  accuser :  a  determina- 
tion, which  made  it  wholly  unnecessary  to  repeal  the  stat- 
utes of  Edward  VI.,  it  being  after  this  in  vain  to  require 
fifty  witnesses;  for  the  same  principle  would  have  supplied 
any  number  from  the  knowledge  of  one  alone.^ 

In  the  same  year  it  was  declared,  at  the  arraignment  of 
Sir  jSTicholas  Throckmorton,  and  was  repeated  in  the  Star 
Chamber  to  the  jury  (who  were  arraigned  there  for  their 
verdict  of  acquittal),  by  the  opinion  of  the  justices,  that 
where  two  or  more  conspired  to  levy  war,  or  commit  any 
other  treason,  and  one  of  them  executed  it,  this  was  treason 
in  all,- 

It  seemed  to  be  a  determination  to  strain  the  law  of 
treason,  as  well  private  as  public.  It  was  laid  down  this 
same  year,  that  if  a  son  or  daughter-in-law  kill  a  father 
or  mother-in-law,  who  furnishes  board  or  lodging,  and  to 
whom  they  do  necessary  services,  such  a  person,  if  indicted 
proditorie,  should  be  found  guilty  of  petit  treason,  though 
there  were  no  wages  paid.^  A  case  happened  where  a 
female  servant  and  a  stranger  conspired  to  rob  the  master, 
and  at  the  appointed  time  she  admitted  him  into  the 
house,  and  conducted  him  with  a  candle  to  her  master's 
bed,  where  he  killed  him,  the  servant  doing  and  saying 
nothing,  but  only  holding  the  candle:  it  was  a  question, 
whether  the  servant  was  guilty  of  petit  treason,  consider- 
ing the  stranger  was  principal  actor,  and  only  guilty  of 
murder.  The  judges  were  divided  upon  it.  Portman  and 
Brook,  the  two  chief-justices,  with  Hare,  the  master  of  the 
rolls,  considered  it  as  treason;  Brook,  chief-baron,  with 
Dalison  and  Staunforde,  justices,  maintained  the  negative.^ 
A  similar  question  had  been  decided  in  the  affirmative  in 
the  time  of  Richard  III.  .  A  man  having  seized  on  the 
sea  some  goods  of  an  enemy,  took  them  into  a  house, 
where  he  was  attacked  by  a  person  pretending  to  have  an 

^  Mar.  Dyer,  99,  68.  ^  Dal.,  14,  1. 

'  Ibid.,  98,  56.  *  2  and  3  Philip  and  Mary.     Dyer,  128,  57. 


CHAP.  XXXII.]      MURDER    AND    MANSLAUGHTER.  133 

authority  from  the  admiral,  atid  supported  by  a  multitude 
of  persons ;  a  woman,  without  any  weapon,  issued  out  of 
the  house,  and  was  killed  by  one  of  the  persons  who  came 
to  take  the  goods,  and  had  thrown  a  stone  at  another  in 
the  gate.  It  being  a  question  whether  this  was  murder, 
the  justices  and  sergeants  were  divided  ;  some  thinking, 
that  if  she  came  out  in  defence  of  the  house,  it  was  mur- 
der in  all  the  persons  attacking  the  house;  others,  among 
whom  were  Brook,  Staunforde,  and  Dyer,  thought  other- 
wise, for  (say  they)  no  malice  was  prepensed  against  the 
woman,  and  the  imputation  of  murder  cannot  be  extended 
further  than  the  party's  design.  The  former  supported 
their  conclusion  by  saying  that  if  two  were  fighting,  at 
an  appointed  time  and  place,  and  a  stranger,  interfering 
to  part  them,  was  killed  by  one  of  them,  this,  conformably 
with  some  opinions  as  old  as  the  reign  of  Edward  III., 
was  murder  in  the  slayer;  and  some  thought  it  was  mur- 
der in  both.^ 

A  case  very  much  like  this  supposed  one,  had  really 
happened  in  the  first  year  of  Queen  Mary's  reign.  This 
was  Salisbury's  case.^  The  jury  upon  the  trial  put  this 
question,  with  relation  to  one  of  several  that  were  in- 
dicted for  murder.  Whether  if  the  defendant  was  in 
company  with  them  who  of  malice  prepense  killed  the 
deceased,  and  when  he  saw  them  combating  together,  took 
part  with  them  suddenly,  without  any  malice  prepense, 
and  struck  the  deceased,  together  with  the  others,  he  was 
guilty  of  murder  or  manslaughter?  to  which  the  court 
answered,  if  he  had  no  malice  prepense,  but  suddevly  took 
part  with  those  who  had,  it  was  manslaughter,  aud  not 
murder.  The  fact  upon  the  evidence  being,  that  the  in- 
tention was  not  to  kill  the  deceased,  but  his  master,  the 
judge  laid  down  the  law  upon  that  head,  namely,  that 
killing  one  man  upon  a  malice  conceived  against  another 
is  murder.  There  arose  another  point  in  this  case,  which 
must  startle  a  modern  reader,  and  is  well  worthy  of  ob- 
servation. 

We  have  seen  in  the  reign  of  Henry  YIII.  that  a  man 
found  guilty  of  manslaughter,  on  an  indict-  Distinction  be- 
ment  of  murder,  was  by  all  the  judges  held  irima"-'"^" 
guilty  of  the  whole  indictment,  and  was  ac-  '*'•'"«'"«''• 

'  2  and  3  Philip  and  Mary.     Dyer,  128,  60.  *  Plowd.,  lUU. 
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cording-ly  executed.^  In  tlie  present  case,  the  jury  found 
tluit  Salisbury  killed  the  deceased,  but  not  of  malice  pre- 
pense ;  and  so  they  acquitted  him  of  the  murder,  and 
found  him  guilty  of  the  manslaughter.  Upon  this,  it  was 
privately  debated  upon  the  bench,  whether  he  should  be 
entirely  acquitted  by  this  verdict,  inasmuch  as  he  was 
arraigned  of  murder,  and  was  acquitted  thereof;  or 
whether  he  should  have  judgment  to  be  hanged  for  the 
manslaughter;  or,  thirdlj',  whether  this  verdict  should 
serve  for  an  indictment  of  manslaughter,  or  what  else 
should  be  done :  and  it  was  clearly  the  opinion  of  the 
whole  court,  that  they  might  give  judgment  against  him 
to  be  hanged  for  the  manslaughter.  In  support  of  this, 
they  said,  that  the  jury  might  give  a  verdict  at  large,  and 
find  the  whole  matter;  as  if  one  was  arraigned  of  the 
death  of  a  man,  and  he  pleaded  not  guilty,  the  jury  might 
find  that  he  killed  him  in  his  own  defence.  In  this  case, 
therefore,  where  he  was  arraigned  for  killing  a  man  with 
malice  prepense,  the  substance  of  the  matter  was,  whether 
he  killed  him  or  not ;  and  the  malice  prepense  was  but 
matter  of  form,  or  the  circumstance  of  killing.  And 
though  the  malice  prepense  makes  the  fact  more  odious, 
and  for  this  cause  the  oiiender  shall  lose  several  advan- 
tages which  he  would  otherwise  have,  as  sanctuary, clergy, 
and  the  like ;  yet  it  is  nothing  more  than  the  manner  of 
the  fact,  and  not  the  substance.  The  substance  and  man- 
ner being  both  put  in  issue  together,  if  the  jury  find  the 
substance  and  not  the  manner,  judgment  shall  be  given 
according  to  the  substance.  Though  the  court  were  clear 
in  this  opinion,  they  thought  it  better,  as  they  were  on 
the  circuit,  to  take  the  opinion  of  the  sages  of  the  law, 
and  in  the  meantime  they  granted  a  reprieve.^  What  was 
finally  done  in  this  case  does  not  appear. 

This  difiiculty  was  occasioned  by  the  late  statutes  of 
Henry  VIII.  and  Edward  VI.,  that  had  taken  clergy  from 
those  convicted  or  attainted  of  murder  of  malice  prepense ; 
since  which  a  distinction  had  arisen  in  point  of  privilege, 
and  so  of  punishment,  between  felonious  manslaughter 
and  felonious  murder  with  malice  prepense.  Before  these 
acts,  if  the  jury  had  acquitted  a  prisoner  of  murder,  and 
of  the  malice,  yet  there  was  still  a  felonious  killing  con- 

^  Vide  vol.  iv.,  538.  '  Plowd.,  100. 
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tained  in  the  indictment,  which  could  only  be  qualified 
by  finding  it  to  be  se  dcfendendo  or  per  infortunium.  It 
appears  from  our  oldest  writers  upon  criminal  law,  that 
the  only  object  in  prosecutions  of  this  sort  was  to  fix  on 
the  defendant  the  charge  of  felonious  killing,  namely, 
nequiter  et  in  felonid  et  jyrcemeditato  assultu  fecit  plagam  mor- 
talem^  etc.;  this  was  therefore  most  truly  the  substance  of 
the  charge.  Murder  was  in  former  times  so  very  distinct 
a  crime  from  felonious  killing  that  they  could  hardly  be 
inquired  of  together ;  at  least  murder  could  never  have 
been  a  subject  of  inquiry  before  the  jury  who  were  to  try 
the  felonious  killing,  being  always  to  be  inquired  of  by 
a  presentment  of  Englishery.^  We  have  before  seen,  that 
when  these  presentments  were  abolished  by  law,  the  term 
murder  had  lost  all  legal  meaning  or  use,  till,  by  degrees, 
it  crept  into  indictments,  and  was  adopted,  at  first,  merely 
to  aggravate  the  charge,  which  was  thought  then  to  sound 
more  malignant,  though  it  was  not  heightened  in  the  eye 
of  the  law.  However,  such  efiicacy  was  attributed  to  this 
term,  that  in  time  it  became,  in  its  adopted  sense,  as  tech- 
nical as  in  its  old  one,  and  every  indictment  for  felonious 
killing  was  required  to  allege  quod  murdravit.  At  length 
this  became  the  principal  charge  and  gist  of  every  indict- 
ment ;  in  the  last  reign  it  had  been  determined  to  impli/ 
malice,  so  that  raurdravit  was  suflicient,  without  the  addi- 
tion ex  malitld  prcecogitatd;^  a  suggestion  which  was  more 
anciently  the  indispensable  requisite  of  all  appeals  and 
indictments  for  homicide. 

When,  therefore,  murder  with  inalice  prepense  had  taken 
the  place,  as  it  were,  of  felonious  homicide,  and  became 
the  sting  of  such  indictments,  the  common  apprehension 
must  be,  that  an  acquittal  of  the  murder  and  malice  was 
an  acquittal  of  the  felonious  killing.  But  when  the 
statutes  of  Henry  VIII.  and  Edward  VI,  had  singled  out 
murder  with  malice  pjrpcnse  as  a  mode  and  circumstance  of 
killing  which  should  no  longer  enjoy  the  benefit  of  clergy, 
the  judges  began  once  more  to  separate  the  legal  ideas  of 
murder  and  felonious  homicide ;  and  to  say,  as  on  this 
and  another  occasion  which  has  been  mentioned,  that 
there  still  remained  a  felony  in  the  indictment ;  and 
though  the  prisoner  was  acquitted  of  the  murder,  yet  if 

^  Vide  vol.  ii.,  c.  viii.  ^  5  gj^^  yj.     Dyer,  69,  2. 
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the  jury  convicted  him  of  killing  (without  adding  the 
qualification  of  se  defoidendo  or  po^  wfortunium)^  they  con- 
victed him  of  felony,  for  which  he  should  have  judgment 
to  die;  and  to  this  felonious  killing  they  gave  the  name  of 
manslaughter,  and  sometimes  chance-medley.  The  former 
of  these  words,  it  is  obvious,  was  only  another  term  for 
homicide  ;  the  latter  was  to  express  a  sudden  affray,  or 
scuffle,  chaud-melee;  it  being  under  such  circumstances 
that  the  killing  here  meant  to  be  signified  most  usually 
happened.  Conformably  with  this  new  construction  of 
the  judges,  homicide  is  thus  divided  by  Staunforde,  who 
wrote  three  or  four  years  after  the  time  of  which  we  are 
now  speaking.  He  says,  that  killing  a  man  is  either 
justifiable  or  se  defendendo^  or  j)^^  '^'misadventure ;  and  if  it  is 
not  one  of  these  three,  it  is  voluntary  homicide^  which  he 
subdivides  into  two;  the  more  heinous  species  called  mur- 
der^ the  less  heinous  called  cliance-medley} 

The  judges  seem  to  have  been  governed  in  their  con- 
struction of  these  statutes  by  technical  reasons  like  those 
above  mentioned ;  but,  however  artificial  it  might  be  in 
its  commencement,  the  distinction  between  murder  and 
manslaughter  has  been  since  upheld  and  explained  upon 
the  best  and  wisest  principles  of  penal  justice,  A  con- 
viction of  the  frail  state  of  humanity  induces  one  to  pro- 
nounce it  a  great  defect  in  our  old  law,  that  no  allowance 
was  made  for  the  passions  of  men  ;  if  a  man  was  killed  in 
a  quarrel,  or  on  a  sudden  affray,  it  was  equally  felonious 
as  if  by  a  deliberate  act.  But  since  the  time  of  the  above 
distinction,  such  an  act,  which  could  not  be  excused  under 
the  idea  of  self-defence  or  misadventure ;  nor  could,  con- 
sistent with  the  feelings  of  the  mind,  as  well  as  the  dic- 
tates of  plain  sense,  be  stigmatized  with  the  name  of 
premeditated  murder,  might  yet  be  subjected  to  a  propor- 
tionate punishment,  under  the  name  of  manslaughter  or 
chance-medley.  It  follows,  that  after  this  change  of  senti- 
ment, much  of  what  is  delivered  in  our  earlier  writers 
and  reports  on  questions  of  homicide,  must  be  read  with 
great  caution  as  inapplicable  to  and  irreconcilable  with 
the  notions  which  began  to  prevail  from  this  time  to  the 
present  day.  This  is  remarkable  not  only  in  points  that 
arise  about  a  killing  on  a  sudden  affray,  but  more  particu- 

1  Staunf.,  19  a. 
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larly  in  questions  of  se  defendendo  ;  the  old  law  upon  which 
is  become  almost  unintelligible. 

To  return  to  the  doubt  of  the  judges  upon  the  case 
before  them.  Notwithstanding  the  explicit  manner  in 
which  they  delivered  their  opinion,  that  the  substance  of 
the  indictment  was  found,  and  that  judgment  of  death 
should  be  given,  they  could  not  mean  that  the  manslaugh- 
ter of  which  he  was  convicted,  and  the  murder  of  which 
he  was  acquitted,  were  the  same  degree  of  offence,  and 
were  to  be  equally  punished  by  hanging ;  for  they  had 
themselves  stated  this  difference,  that  murder  was  de- 
prived of  clergy,  but  manslaughter  was  not.  It  should 
seem  then  that  the  diiheulty  entirely  arose  from  one  of 
these  circumstances  —  either  that  the  party  had  deferred 
demanding  his  clergy  till  after  judgment  of  death  had 
been  passed,  or  that  he  was  not  a  clerk  ;  or  that  the  judges 
hesitated,  not  about  the  fate  of  the  prisoner,  but  the  form 
of  entering  the  judgment.  It  is  only  in  one  of  these 
ways  that  the  judgment  of  death  here  spoken  of  can  be 
accounted  for. 

It  is  remarkable  that  the  definition  of  larceny  given  by 
Staunforde  is  that  which  Bracton  had  formed  so  many 
centuries  before,  and  this  is  laid  down  and  commented  on 
by  Staunforde  as  the  law  of  his  time  ;  though  this  offence, 
in  its  legal  consideration,  had  been  much  altered  from  the 
time  of  Henry  III.,  and  an  entire  new  description  was 
made  of  it,  at  least  by  the  time  of  Edward  IV.,  as  we  have 
seen  in  the  former  part  of  this  history.^ 

Robbery  is  defined  by  this  writer  to  be,  when  a  man 
takes  anything  from  the  person  of  another  feloniously, 
though  the.  thing  taken  be  not  worth  a  penny  ;^  a  defini- 
tion which  later  writers  have  narrowed,  by  restricting  it 
to  a  taking  with  force,  and  a  putting  in  fear.  It  was  an 
opinion  of  Justice  Hales  in  7  Edward  VI.,  that  it  was  no 
felony  to  take  a  diamond,  ruby,  or  other  stone  (not  set  in 
gold,  or  otherwise),  because  they  are  not  of  price  with 
every  one,  though  some  hold  them  valuable  and  precious. 

It  was  held  in  4  Edward  VI.^  that  the  breaking  of  a 
house  shall  not  be  burglary,  unless  it  is  by  night.  This 
is  the  first  passage  in  any  book  where  burglary  is  confined 
to  a  breaking  by  night.'*    In  the  old  books  it  is  said  to  be 

1  Vide  vol.  iv.  "  Staunf.,  27  a.  »  Bro.  Cor.,  185.  *  Vide  ante. 
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the  same,  whether  b}'  night  or  by  day.  According  to  this 
late  determination  Staunforde  has  formed  his  description 
of  this  crime,  collected  from  the  many  decisions  since  the 
time  of  Britton  and  TJic  Mirror,  which  is  to  this  effect: 
'■'•Burglars  are  those  who  feloniously,  in  time  of  peace, 
break  a  house,  church,  walls,  or  towers,  though  they  take 
nothing  from  thence ;  but  then  it  must  be  done  with 
intent  to  commit  a  felony,  and  in  the  night."^  As  to  the 
circumstance  and  kind  of  breaking,  the  following  point  was 
resolved  in  3  Edward  VI. :  ^  A  person  was  taken  in  the 
night  putting  back  the  leaf  of  a  window  with  a  dagger: 
this  was  held  to  be  burglary.  The  like  was  resolved  where 
a  man  was  found  drawing  the  latch  of  a  door,  which  was 
not  otherwise  fastened.^  It  was  held,  that /re^zY  alone  in 
an  indictment  was  not  sufficient,  but  it  should  he  f regit  et 
intravit^ 

According  to  Staunforde's  definition,  the  breaking  might 
be  either  of  a  house,  church,  wall,  or  tower.  It  was  held 
in  2  Edward  VI.,  that  where  a  stable  was  near  a  house, 
and  inheritable  as  parcel  of  a  house,  and  it  was  broke  by 
night  with  intent  to  rob,  this  was  a  burglary.^ 

The  law  of  principal  and  accessary  always  furnished 

Trial  of  principal  souic  subjcct  of  argumcut  and  difficulty.     In 

and  accessary.    ^  ^^gg  -^jjiyi^  happcucd  at  Shrcwsbury  at  the 

same  time  with  the  above  case  of  Salisburi/,  it  happened 
that  several  were  indicted  for  murder,  and  several  others 
for  being  present  aiding  and  abetting.  The  latter  were 
the  only  persons  in  custody,  and  it  was  submitted  by  Sir 
Thomas  Bromley,  the  chief-justice,  to  the  others  in  the 
commission  with  him,  whether  these  men  should  be  ar- 
raigned ;  for  although  thej-  were  principals  as  well  as 
those  who  struck  the  blow,  yet  they  were  principals  only 
in  tlie  second  degree,  in  respect  of  the  act  of  the  others ; 
and  if  it  should  happen  that  these  should  be  convicted, 
and  then  the  others  be  tried  and  acquitted,  a  new  difficulty 
and  inconvenience  would  follow ;  for  they  would  be  found 
guilty  of  abetting  a  fact  that  was  never  done ;  and  when 
it  is  recollected  that  in  the  old  law  persons  present  aiding 
and  assisting  were  deemed  to  be  accessaries  and  not  prin- 
cipals, he  thought  it  deserved  some  consideration.  After 
two  days'  hesitation,  the  other  justices  were  of  opinion, 

'  Xoctanter,  Staunf.,  30  a.        ^  Ibid.  *  New  Cases,  75. 
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that  those  who  were  aiding  and  assisting  were  in  truth  and 
fact,  to  all  intents,  as  much  principals  as  those  w4io  did 
the  fact ;  for  they  caused  a  terror  in  the  party,  and  thus 
disabled  hira  from  resisting  and  defending  himself,  which 
was  the  same  as  giving  the  stroke ;  it  was  therefore  not 
proper  to  say,  that  the  one  were  principals  in  deed,  and 
the  others  in  law,  but  they  are  all  principals  in  deed  and 
in  the  same  degree.  They  said,  therefore,  that  should  the 
jurors  give  a  special  verdict,  and  find  that  the  deceased 
was  struck  by  another  than  the  person  alleged  in  the 
indictment  to  have  struck  him,  and  find  these  guilty  of 
aiding  and  being  present,  the  verdict  would  l)e  a  sutficient 
conviction.  The  same  if  those  who  gave  the  wound  should 
die,  the  aiders  who  were  present  might  be  arraigned ; 
which  shows  they  were  equally  principals,  and  not  in  the 
second  degree.  In  this  the  chief-justice  and  the  rest 
agreed,  and  the  prisoners  were  accordingly  tried.^ 

A  man  was  indicted  as  accessary  both  to  the  principals 
absent  and  those  present ;  and  Bromley  started  a  doubt, 
whether  he  should  be  arraigned  as  accessary  to  the  princi- 
pals now  present;  for  he  could  not  be  arraigned  as  acces- 
sary to  those  absent.  If  he  was  arraigned  in  this  way,  he 
might  be  acquitted  of  being  accessary  to  those  present, 
and  yet  he  might  really  be  accessary  to  those  who  were 
absent ;  but  could  not  be  a  second  time  arraigned  for  the 
same  fact;  for  though  being  accessary  to  one  is  not  being 
accessary  to  another,  yet  the  fact,  which  is  the  death  of 
the  deceased,  is  all  one.  The  justices  did  not  agree  to  this 
as  a  cause  for  deferring  the  arraignment,  for  they  said, 
though  he  was  arraigned  as  accessary  to  those  present,  and 
sijould  be  acquitted,  he  might  well  by  law  be  arraigned  as 
accessary  to  the  others  ;  but  in  conformity  with  the  gen- 
eral practice,  and  the  authority  of  a  case  in  the  book  of 
"Assizes,"^  they  deferred  the  arraignment  till  he  could 
be  arraigned  as  accessary  to  all  the  principals  together.^ 
Plowden  remarks  upon  this  practice  of  deferring  the  ar- 
raignment of  the  accessary  till  he  could  be  arraigned  as 
accessary  to  all  the  principals  together,  that  it  was  more 
out  of  good  discretion  than  necessity  :  it  is,  says  he,  to 
save  the  country  the  trouble  of  furnishing  two  or  three 
juries,  when  one  might  do  the  whole;  and  he  agrees  with 

»  Plowd.,  97.  2  40  Ass.,  pi.  25.  »  Plowd.,  98. 
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those  who  said  the  accessary  if  acquitted  as  accessary  to 
one,  mig;ht  afterwards  be  tried  as  accessary  to  the  others.^ 
We  find  in  4  Edward  VI.  two  cases,  where  a  man  who  had 
been  acquitted  as  accessary,  was  afterwards  indicted  of  the 
same  felony  as  principal ;  and  notwithstanding  his  former 
acquittal,  he  was  arraigned,  convicted,  and  hanged.  It 
does  not  appear  whether  this  was  an  accessary  before  or 
after  the  fact.' 

Where  five  prisoners  were  arraigned  together,  and  they 
did  not  join  in  their  challenges,  it  was  held,  that  though 
the  arraignments  were  several,  yet  as  one  venire,  and  upon 
that  a  tales,  was  awarded  for  all,  therefore  a  juror  chal- 
lenged by  one  was  held  to  be  drawn  against  alh  But  the 
bench  perceiving  that  the  prisoners  by  thus  severing  in 
their  challenges,  would  each  liave  the  liberty  of  challenging 
twenty  jurors,  which  would  exhaust  a  greater  number  than 
tliose  summoned  and  in  the  town,  and  so  prevent  a  trial 
taking  place,  they  were  going  to  sever  the  panel,  upon  the 
authority  of  a  precedent  in  the  time  of  Edward  lY.,^  so 
that  the  same  men  might  serve  for  five  several  inquests. 
The  prisoners  seeing  this,  were  induced  to  agree  in  their 
challenges.*  It  was  said  that  a* man  could  not  abjure  for 
high  treason  ;  there  was  some  doubt  whether  an  olFender 
in  petit  treason  might  abjure.  There  is  mention  in  a 
chronicle  of  Henry  VI.  of  a  woman  abjuring  who  had 
killed  her  mistress ;  but  such  writings  are  deceitful  au- 
thorities for  points  of  law.^ 

It  was  enacted  by  stat.  1  Mary,  st.  2,  c.  7,  that  all  fines 
whereupon  proclamation  has  not  been  duly  had,  by  reason 
of  the  adjournment  of  the  term,  shall  be  of  the  same  force 
under  stat.  4  Henry  VII.,  c.  24,  as  if  the  term  had  been 
regularly  holden. 

The  stat.  35  Henry  VIIL,  c.  6,  which  gave  a  tales  de  cir- 
cumstantibus  to  a  plaintiif,  was,  by  stat.  4  and  5  Philip  and 
Mary,  c.  7,  extended  to  any  issue  to  be  tried  between  the 
king  and  a  private  party,  or  such  as  pursue  any  suit  for 
the  king  and  themselves ;  but  such  tales  must  be  on  the 
request  of  the  king  or  of  the  party  suing  quitam. 

An  explanation  was  made  of  the  stat.  32  Henry  VIIL, 
c.  2,  concerning  the  limitation  of  actions,  as  to  certain 
cases  where  it  was  often  not  possible,  from  the  natural 

1  7  Hen.  IV.,  107.    Plowd.,  ibid.         ^9  Edw.  IV.        »  New  Cases,  78. 

2  New  Cases,  75.  *  Plowd.,  100. 
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course  of  things,  to  lay  the  express  seisin  or  presentment 
within  sixty  years.  It  was  therefore  declared  by  1  Mary, 
St.  2,  0.  5,  that  that  act  should  not  extend  to  any  writ  of 
right  of  advowson  quare  impedit,  as&'ize  jure  patronatis,  etc. 

The  rigid  opinions  maintained  in  the  last  reign  against 
covenants  to  convey  uses  were  beginning  to  be  covenants  to 
somewhat  tempered.  A  question  arose  upon  a  f'liseuses. 
covenant  of  this  sort  in  the  reign  of  Pliilip  and  Mary. 
Sir  Thomas  Seymour,  the  lord  admiral,  who  was  attainted 
in  the  last  reign,  had  covenanted  and  granted  to  one 
Andrew,  in  consideration  that  Andrew  had  conveyed  after 
his  death  divers  lands  in  fee-simple  to  Sir  Thomas,  that  he 
would  levy  a  fine  to  certain  persons  of  lands  whereof  the 
admiral  was  then  seized,  to  himself  for  life,  remainder  to 
Andrew  in  tail.  No  such  fine  was  levied,  and  it  now  be- 
came a  question  whether  the  covenant  of  itself  had  changed 
the  use.  It  was  debated  at  Sergeants'  Inn  ;  and  it  there 
appeared  to  Bromley,  the  chief-justice;  Portman,  Brown, 
Saunders,  Brook,  chief-baron  ;  Whiddon  and  GulFer,  the 
attorneys,  and  Sir  James  Dyer,  that  no  use  could  possibly 
be  altered  by  the  covenant ;  for  it  was  future,  and  the  cove- 
nant could  not  now  by  any  possibility  be  performed.  But 
they  in  like  manner  agreed  that  if  /.,  in  consequence  of 
marriage,  or  for  a  sum  of  money,  covenant  that  N.  should 
have  certain  lands,  they  would  change  the  use  presently  ; 
because  there  the  estate  was  not  to  be  made  afterwards,  as 
in  the  case  before  the  judges.  It  was  also  agreed  that  if 
cestui  que  use  willed  that  his  feoffees  should  make  an  estate 
to  J.  S.,  in  tail  or  in  fee,  and  then  died,  yet  the  use  would 
be  completely  changed  before  the  estate  was  actually  exe- 
cuted by  the  feoffees.^ 

These  concessions  were  a  sufficient  foundation  for  the 
superstructure  that  was  afterwards  raised  upon  them. 
Two  years  after,  the  following  case  happened :  A  cove- 
nant was  made  that  the  son  of  A.  should  marry  the 
daughter  of  j5.,  for  which  B.  should  give  to  A.  a  hun- 
dred pounds  ;  and  A.  covenanted  with  B.,  that  if  the 
marriage  did  not  take  place,  tlien  A.  and  his  lieirs  should 
be  seized  of  certain  lands  to  the  use  of  B.  and  his  heirs 
quousquc.  A.  and  his  heir  or  executors  repaid  the  hundred 
pounds  ;  after  this  B.  died,  and  something  liai>pened   to 

»  1  Mary.     Dyer,  96. 
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prevent  the  marriage  taking  effect ;  so  that  it  became  a 
question  whether  the  use  was  changed  by  the  above  cove- 
nant. And  it  was  held  that  the  use  was  executed  by  the 
statute  in  the  heir  of  B.,  notwithstanding  B.  was  dead 
before  the  refusal  of  the  marriage  ;  for  the  covenant 
bound  the  land  with  the  use  in  life  of  B} 

A  covenant  was  made  upon  consideration  of  love,  favor, 
and  other  good  considerations,  to  suffer  a  recovery  to  Sir 
Anthony  Wingfield,  to  the  uses  mentioned  in  the  deed ; 
which  uses  were  contained  in  a  clause,  wherein  the  said 
Sir  Anthony  covenanted  and  granted  for  himself  and 
his  heirs,  that  within  eight  months  after  the  assurance  so 
made,  he  would  make,  or  cause  to  be  made,  an  estate  to 
his  own  mother,  for  life,  remainder  to  himself  and  his 
wife  in  special  tail,  remainder  to  his  wife  in  fee.  A  re- 
covery was  suffered,  but  no  estate  made  by  Sir  Anthony ; 
and  it  became  a  doubt  whether  the  use  was  changed  by 
the  deed,  and  the  operation  of  the  statute  upon  it.  And 
it  seemed  to  the  two  chief-justices.  Justice  Stamford  and 
Sir  James  Dyer,  that  no  use  was  changed  by  the  indenture 
and  recovery  only,  without  an  estate  being  properly  exe- 
cuted ;  for  if  so,  a  construction  of  law  would  be  allowed 
which  might  make  it  impossible  for  the  covenantor  to 
perform  his  covenant.  They  not  only  held  no  use  to  be 
changed  under  the  statute  and  the  deed,  but  the\'  also 
added  that  no  subpoena  would  lie  to  compel  Sir  Anthony 
to  carr}^  it  into  execution,  because  there  was  a  remedy  at 
common  law  by  action  of  covenant.^ 

It  was  not  only  in  the  instance  of  these  covenants  that 
the  courts  of  common  law  entertained  scruples  of  allow- 
ing a  use  to  be  conveyed,  where  a  plain  and  obvious  in- 
tention of  the  parties  to  raise  a  use  was  discoverable  from 
the  transaction  and  terms  of  the  deed  ;  but  we  have  seen 
in  the  former  reign,  where  it  was  directed  that  feoffees 
should  take  the  profits  and  pay  them  over  to  another, 
that  the  judges  held  this  not  to  be  a  use  executed  by  the 
statute  in  the  person  to  whom  the  profits  were  to  be 
paid.^  The  judges  did  not  then  go  so  far  as  they  did  on 
the  present  occasion,  and  declare  that  no  subpoena  would 
lie.  It  must  be  confessed  that  the  present  is  not  so  strong 
a  case  as  the  former  ;  this  being  an  executory  covenant, 

^  3  Mary.     New  Cases,  137.  ^  Vide  ante. 
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and,  as  such,  plainly  within  the  rule  which  had  been  laid 
down  uiton  that  head  in  the  repeated  decisions 

n     ,T    •  1,1  n  •  TT  •,      Origin  of  trusts. 

of  this  and  the  former  reigns.  However,  it 
will  be  seen,  notwithstanding  the  Court  of  Chancery 
might  at  this  time  join  with  the  courts  of  law,  and  deny 
relief  in  these  executory  covenants,  that  in  after-times  per- 
sons were  enabled  most  completely  to  substantiate  these 
claims  in  equity  as  trusts,  which  ought  in  conscience  to  be 
fulfilled. 

The  like  observation  may  be  made  on  a  decision  in  the 
latter  end  of  Philip  and  Mary.  It  was  resolved  by  the 
whole  Court  of  Common  Pleas,  in  the  case  of  Jane  Tyrrell, 
that  a  use  could  not  be  limited  on  a  use.  Jane  Tyrrell 
bargained  and  sold  land  for  a  sum  of  money,  habendiira 
to  the  bargainee  and  his  heirs  forever,  to  the  use  of  the 
bargainer  Jane  Tyrrell  for  life,  and  after  her  decease  to 
the  bargainee  in  tail,  remainder  to  the  use  of  the  heirs 
of  the  bargainer  in  fee.  It  was  objected  that  the  uses 
beyond  the  hahendum  were  all  void  and  impertinent;  for 
a  use  could  not  be  reserved  or  raised  out  of  a  use ;  and  by 
the  nature  of  this  conveyance,  by  bargain  and  sale,  a  use 
was  first  transferred  to  the  bargainee,  before  any  freehold 
or  inheritance  was  vested  in  him  by  the  enrolment.  The 
court  had  before  conceived  some  doubt  whether  all  the 
uses  beyond  the  first  were  not  mere  nullities  ;  and  now  it 
was  so  adjudged  by  Saunders,  chief-justice,  and  the  rest 
of  the  court.^  Here  was  another  occasion  for  the  aid  of  a 
court  of  equity  to  temper  the  construction  of  the  courts 
of  common  law.  In  this  manner,  after  the  making  of 
the  statutes  of  uses,  did  the  strictness  of  the  judges,  in 
construing  those  conveyances,  drive  uses  back  into  the 
courts  of  equity.  The  chancery  once  more,  as  in  the  reign 
of  Henry  VI.,  took  up  uses  where  the  common  law  re- 
jected them  ;  and  all  such  uses,  with  most  or  all  of  their 
consequences,  became  peculiar  objects  of  that  court's  juris- 
diction, under  the  idea  and  consideration  of  trusts,  which 
ought  in  conscience  to  be  established  and  fulfilled,  though 
they  were  not  wholly  consonant  to  the  rules  and  course 
of  the  common  law. 

It  seemed  to  be  in  consequence  of  the  statute  of  uses 
that  the  judges  agreed  to  consider  a  recovery,  where  a 

»  4  and  5  Philip  and  Mary.     Dyer,  155,  20, 
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cestui  que  use  in  tail  was  vouchee,  to  be  a  sufficient  bar  of 
the  issue.'^  As  the  statute  had  put  the  cestui  que  use  in 
complete  seisin  of  the  freehold,  he  was  in  the  condition 
of  other  tenants  in  tail,  and  entitled  to  every  advantage 
which  a  recovery  could  furnish  for  disposing  of  his  estate. 

Notwithstanding  the  determination  in  the  reign  of 
Henry  VIII.  that  no  remitter  was  worked  by  the  execu- 
tion of  the  possession  to  the  use,"  this  point  was  brought 
forward  again,  and  argued  in  the  Court  of  AYards,  in  1  and 
2  Philip  and  Mary,  in  Townsend's  case.  There  Sir  Roger 
Townsend,  being  seized  in  tail  in  right  of  his  wife,  made 
a  feoffment  to  the  use  of  himself  and  his  wife  for  life. 
Upon  the  occasion  of  one  of  Roger's  descendants  leaving 
at  his  death  a  minor,  an  oflice  was  found,  and  amongst 
other  things,  the  jury  found  that  the  wife  was  in  her  re- 
mitter. It  was  argued  in  support  of  this  verdict,  not,  as 
-Whether  remitter  in  thc  fomier  casc,  that  the  remitter  was 
by  a  use.  wrought  by  the  statute,  but  that  it  was  a  re- 
mitter before  the  act,  and  the  act  ought  to  be  no  hindrance 
to  it  now.  They  said  tliere  were  two  clauses  in  the  statute 
of  uses,  the  first  of  which  divests  the  estate  out  of  the 
feoffees,  and  gives  it  to  the  cestui  que  use  in  the  same  quan- 
tity the  feoftees  had  it ;  the  other  vests  it  in  such  quality 
as  cestui  que  use  had  the  use.  So  that,  notwithstanding  the 
statute  put  the  estate  in  the  wife  according  to  the  quantity 
and  quality  of  the  use,  yet,  when  it  came  to  the  wife,  they 
said  the  possession  was  afterwards  changed  by  reason  of 
her  former  risrht:  for  thoui^-h  the  statute  ffives  the  seisin 
in  the  same  quality  as  the  use,  it  does  not  say  it  shall  con- 
tinue so,  the  statute  relating  only  to  the  first  conveyance, 
not  to  the  continuance  of  the  use.  For  supposing  the 
wife  had  been  enfeoffed,  the  possession  would  have  passed 
by  the  feoffment,  and  the  remitter  come  afterwards :  so 
here  the  possession  is  given  by  the  statute,  and  then  comes 
the  remitter;  for  they  repeated  that  the  execution  of  the 
use  ought  not  to  hinder  the  remitter. 

But  it  was  understood  in  a  different  manner  by  the 
other  side,  and  was  accordingly  so  decreed  by  the  Court 
of  Wards.  They  said  that  the  feoffment  made  by  the 
husband  in  29  Henry  VIII.  was  a  discontinuance  to  the 
wife,  for  the  purging  whereof  she  was  driven  to  her  cut 

*  Edw.  VI.     New  Cases,  137.  .  ^  Vide  vol.  iv.,  c.  xxviii. 
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17}  visa,  and  could  not  avoid  it  ])y  entry,  as  slie  might  since 
Stat.  32  Henry  VIII.,  c.  28. •  Aiid  when  she  had  an  action 
given  her  to  recontinue  the  ])Ossession,  which  she  waived, 
and  came  to  the  possession  by  other  means,  she  ought  to 
take  it  with  such  appendages  as  the  law  limits  to  those 
means,  and  no  otherwise ;  the  means  by  which  she  came 
to  that  possession,  which  her  husband  had  taken  from 
her,  was  the  statute  of  uses ;  and  in  whatsoever  manner 
the  statute  gives  her  the  possession,  so  it  ought  to  be  ad- 
judged to  her,  notwithstanding  she  is  a  feme-covert;  for 
neither  coverture  nor  infancy  are  excepted  in  the  statute. 
Now,  the  estate  limited  in  use  to  the  wife  was  only  for 
life,  jointly  with  her  husband  ;  and  as  by  the  statute  she 
could  only  be  in  such  seisin  of  the  land  as  she  was  of  the 
use,  therefore  she  could  not  be  seized  in  tail.  Again,  the 
clause  of  the  statute  which  limits  the  seisin  to  be  accord- 
ing to  the  quality,  manner,  and  form  of  the  use,  will  not 
suffer  the  wife  to  be  remitted,  for  she  had  the  use  of  the 
new  jnirchase ;  therefore,  she  must  have  the  land  as  a  pur- 
chaser. But  if  she  was  adjudged  in  her  remitter,  she  would 
be  adjudged  in  by  descent,  which  would  be  contrary  to  the 
statute;  and  the  affirmative  words  of  the  statute  must,  as 
in  all  acts,  be  construed  to  imply  a  negative,  namelj',  that 
the  estate  can  take  elfect  in  no  other  possible  manner. 

They  held,  that  if  the  first  possession  did  not  work  a 
remitter,  there  never  should  be  any,  where  the  entry  of 
the  party  was  taken  away.  But  they  stated  this  differ- 
ence :  if  a  disseizor  made  a  feoffment  in  fee  to  the  use  of 
the  disseizee,  and  afterwards  the  disseizee  entered,  there 
he  shall  be  remitted  by  his  entry,  though  before  his 
entry  he  was  not,  but  was  in  possession  only  by  virtue  of 
the  statute ;  and  when  he  enters  he  is  adjudged  in,  not  in 
respect  of  the  statute,  but  in  resj)ect  of  the  disseisin.  But 
in  the  present  case,  the  entry  was  taken  away  by  the  dis- 
continuance;  so  that  if  the  first  estate  did  not  remit  her, 
her  entry  or  continuance  afterwards  could  not.  The3'  re- 
minded them,  that  when  the  statute  of  uses  passed,  there 
were  many  cestui  que  use  in  fee,  who  had  a  right  of  estate- 
tail  ;  and  when  the  possession  was  conveyed  to  them  by 
the  statute,  it  was  the  opinion  of  all  the  judges  that  they 
were  not  thereby  remitted.^ 

*  Vide  vol.  iv.,  c.  xxviii.  *  Vide  ante. 
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Tims  it  was  licld  very  early  after  the  statute,  that  ex- 
ecution of  the  possession  to  the  use  did  not  work  a  re- 
mitter. The  counsel  in  the  present  case  seemed  to  he 
aware  of  this ;  and  not  venturing  now,  as  in  the  reign  of 
Henry  YIII.,  to  argue  the  contrary,  they  were  content  to 
admit  such  adjudication  to  he  right;  hut  they  contended 
further,  that  if  tlie  statute  did  not  give,  it  ought  not  to 
hinder  a  remitter.  The  ahove  reasoning,  however,  of 
those  who  were  against  the  remitter,  went  the  length  of 
saying,  that  no  remitter  could  be  worked  in  such  case 
where  the  entry  was  taken  away.  Yet  the  decree  went 
no  further  than  to  say,  generally,  that  the  wife  was  not 
remitted  by  force  of  the  use,  and  the  execution  of  the  pos- 
session by  the  statute.^ 

The  clause  in  the  statute  of  uses  relating  to  jointures 
was  another  new  subject  of  judicial  discussion.  The 
statute  is  particular  in  describing  what  estate  shall  be 
allowed  a  sufficient  bar  of  dower.  But  we  shall  see  the 
courts  went  further,  and  admitted  many  others  as  within 
the  equity  of  the  act.  Xo  decision  upon  this  part  of  the 
statute  in  the  reign  of  Henry  VIII.  has  come  down  to 
us,  unless  that  may  be  cabled  one,  which  is  reported  on 

What  joiiitares  tlic  wlll  of  Wliorewood,  the  attorney-general. 

^iu  bar  closer,  ^horcwood  left  cstatcs  of  the  value  of  £360; 
of  which,  to  the  amount  of  £60,  his  wife  was  joint  pur- 
chaser with  him :  by  his  will  he  declared  that  his  wife 
should  have,  during  her  life,  a  third  part  of  all  his  lands 
and  tenements,  together  with  those  she  had  in  jointure,  to 
be  assigned  by  his  executors,  if  it  icas  not  contrary  to  law. 
The  widow  refused  her  jointure  of  £60,  and  demanded 
£120  as  the  third  part  of  the  whole,  in  light  of  a  legacy 
by  the  will ;  and  also  £80  as  a  third  of  the  residue  for  her 
dower.  All  this  appeared  in  the  Court  of  Wards;  but  no 
regular  decision  seems  to  have  been  made  upon  the  point 
of  law;  for  we  are  told  it  was  hy  agreement  decreed  and 
ordered,  that  she  should  have  the  legacy  of  £120  and  £40 
of  the  residue  in  lieu  of  her  dower  ;^  so  that  this  case 
proves  nothing.  But  it  is  said,  that  in  a  similar  case  in 
5  Edward  VI.,  where  a  manor  was  devised  to  enlarge  the 
wife's  jointure,  and  she  relinquished  her  jointure,  it  was 
determined  she  should  not  have  the  manor,  because,  as  it 

1  1  and  2  Philip  and  Marv.     Plowd.,  111. 
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was  given  for  enlargement  of  her  jointure,  the  intention  of 
the  testator  could  not  be  fulfilled.^ 

Respecting  the  nature  of  the  estate  given  in  jointure,  we 
find  it  laid  down  •[)OQ\\AYe\y  per  justitkirios  in  6  Edward  VI., 
that  wherever  a  man  makes  his  wife  joint  purchaser  with 
him,  after  the  coverture,  of  an  estate  of  freehold  (except  it 
is  in  fee-simple),  it  shall  bar  the  dower,  if  she  agrees  to  it 
after  his  death.  A  fee-simple  would  not  answer,  because 
it  was  not  named  in  the  act;  and  further,  they  held  a  de- 
vise of  land  to  the  wife  was  no  bar  of  dower;  for  that  was 
a  benevolence,  and  not  a  jointure.^  It  was  agreed,  that  an}^ 
joint  estate  of  freehold  was  sufficient,  though  not  named 
in  the  act ;  and  in  conformity  with  this  opinion,  it  was  de- 
cided in  the  case  of  the  Duchess  of  Somerset,  in  the  begin- 
ning of  the  next  reign,  that  an  estate  to  a  man  and  his  wife, 
and  the  heirs  male  of  their  bodies,  was  a  good  jointure : 
and  yet  that  is  not  one  of  the  five  estates  mentioned  in  the 
act ;  and  the  duchess  had  there  brought  a  writ  of  dower, 
under  the  idea  that  such  an  estate  was  no  bar.^ 

The  remainder  of  what  we  have  to  add  of  the  decisions 
of  courts  during  these  reigns,  will  relate  to  the  nature  and 
conduct  of  certain  actions,  and  the  alterations  that  took 
place  in  criminal  proceedings.  Hitherto  we  have  con- 
sidered actions  upon  the  case  as  supplying  the  place  of 
several  ancient  writs.  In  the  last  reign,  there  is  an  inti- 
mation of  one  being  used  instead  of  the  action  of  debt,  in 
matters  of  simple  contract :  this  was  called  an  assumpsit^ 
from  the  suggestion  of  an  assumption  or  ^promise  made  by 
the  defendant,  for  the  breach  of  which  the  action  was 
brought.  We  shall  now  see  this  liberal  action  applied  to 
another  object  with  the  same  success.  It  was  as  desirable 
to  devise  some  action  in  the  room  o?  detinue,  a.'S,  it  had  been 
to  substitute  one  in  the  place  of  that  of  debt,  the  wager  of 
law  being  a  legal  method  of  defence  in  both.  We  inti- 
mated in  the  last  reign,  that  a  new  writ  to  this  efifect  had 
been  made.*  We  have  now  authority  to  speak  more  par- 
ticularly of  its  nature.  A  writ  upon  the  case  had  been 
framed,  which  surmised,  that  the  plaintifi',  being  possessed 
of  tiie  thing  in  question,  lost  it;  and  that  the  defendant 
found  it,  and  converted  it  to  his  own  use,  upon  which  the 
action  accrued.     This,  from  the  suggestion  which  gave  the 

'  Dyer,  61,  31,  in  the  notes.  ^  1  Mar.  Dyer,  96,  42,  and  97,  48. 

=*  B.  N.  C,  95.  *  Vide  ante. 
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cue  to  the  demand,  was  called  an  action  sur  trover  et  con- 
version^ or  an  action  of  trover  ;  that  is,  grounded  upon  a  sup- 
posed trover  by  the  defendant  of  the  thing  demanded,  and 
converting  it  to  his  own  use. 

The  iirst  action  in  this  precise  form  to  be  found  in  our 
books  is  in  the  4th  year  of  Edward  VI.^  Again,  in  2  and 
3  Philip  and  Mary,-  there  is  an  action  of  trover ;  and  from 
the  kind  of  exceptions  taken  to  the  declaration,  it  should 
seem  that  the  action  was  considered  as  a  novelty,  and  as  if 
it  had  not  been  long,  or  not  generally  in  use:  though  it 
must  be  allowed,  that  (beside  the  case  in  Edward  VI.)  the 
actions  upon  the  case  above  alluded  to,  in  the  reign  of 
Henry  VIII.,  are  very  similar  to  it.  However,  it  was  not 
till  this  period  that  this  action  was  substituted  in  the  place 
of  tliat  of  detinue,  which  from  thenceforward  became  grad- 
ually less  frequent. 

The  manner  of  pleading  to  this  new  action  of  trover  was 
framed  like  that  used  in  the  infancy  of  other  actions  upon 
the  case.  The  plea  was  drawn  specially,  pointing  at  some 
material  allegation,  as  it  was  then  conceived,  in  the  decla- 
ration ;  and  so  concluded  either  to  the  court  or  the  coun- 
try. The  declaration  in  the  case  just  before  mentioned  was 
this:  that  the  plaintilF  was  in  possession  of  a  chain  of  gold, 
which  he  lost ;  and  that  it  came  by  finding  to  the  defendant's 
hands,  who  sold  it,  and  converted  it  to  his  own  use.  To  this 
the  defendant  pleaded,  by  traversing  the  selling  inodo  et 
formd^  as  supposed  in  the  declaration ;  and  then  concluded 
w^ith  an  averment  and  judgment  of  the  action.  To  this  the 
plaintiff  demurred ;  and  it  was  held  by  the  court  tliltt  the 
plea  was  good;^  though  it  was  said,  that  it  would  have 
been  better  to  have  pleaded  non  culpahilis ;  which  would 
have  answered,  said  the  court,  all  the  misfeasance  alleged 
in  the  declaration.  In  like  manner,  in  the  action  in  20 
Henry  AT!I.,  which  was  against  an  executor  for  goods  bailed 
to  his  testator,  the  conversion  was  traversed. 

The  reason  upon  which  this  kind  ofpleading  was  founded, 
we  have  before  shown,  is  to  be  looked  for  in  the  old  action 
of  detinue.  In  an  action  of  detinue,  in  27  Henry  VIII.,^ 
it  was  held,  that  if  a  person  came  to  the  possession  of  goods 
l)y  bailment,  he  was  answerable  upon  the  bailment  merely; 
but  if  hy  finding  he  was  chargeable  no  longer  than  while  he 

1  Bro.  ad  sttr /e  case,  113.     Ftde  t6id.,  100.  ^  1)^,^^,  121.  122. 

'  Dyer,  121,  14,  16.  *  27  Hen.  VIII.,  13. 
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was  actually  in  possession  of-them :  therefore,  in  an  action 
of  detinue,  where  a  bailment  was  suggested,  the  bailment 
was  traversable  :  and  it  was  the  opinion  of  Shelley  that,  by 
the  same  rule,  the  trover  (and  the  conversion  was  the  same) 
was  traversable.  As  the  action  of  trover  was  grounded 
upon  that  of  detinue,  it  was  natural  that  some  of  its  pe- 
culiarities in  pleading  should  be  copied  from  the  same 
original. 

The  debated  question,^  whether  assumpsit  would  lie 
against  executors,  was  again  brought  forward  in  4  and  5 
Philip  and  Mary.  It  then  received  a  final  determination 
in  the  affirmative ;  and  tliat  judgment  lias  governed  the 
courts  ever  since.     This  was  in  the  case  of  Norwood  v.  Bead. 

The  plaintiff  there  declared  that  the  testator,  in  consid- 
eration of  so  much  monej^  to  him  paid  by  the 
plaintiff",  promised  and  assumed  to  deliver  to     againsiex- 
the  plaintiff  certain  quantities  of  wheat  at  dif- 
ferent days;  that  the  testator  outlived  the  last  day ;  and 
although  the  plaintiff  was  ready  at  the  time  and  place 
agreed  to  receive  the  wheat  and  to  pay  for  it,  the  testator 
did  not  deliver  it  according  to  his  assumption ;  nor  did 
the  defendants  (to  whose  hands  suflicient  of  the  testator's 
goods  came  to  satisfy  this  and  all  other  demands),  since 
his  death,  deliver  it,  but  wholly  refused.     This  was  the 
declaration ;  and  to  this  the  defendant's  counsel,  relying 
on  the  last  determination,  demurred  in  law. 

In  support  of  this  demurrer  it  was  argued  that  the  as- 
sumption of  the  testator  was  no  other  than  a  simple  con- 
tract; and  if  the  executors  should  be  charged  with  it,  on 
the  same  reason  should  they  be  charged  by  every  contract 
executory, as  well  fordebt  as  for  other  things ;  for  every  con- 
tract executory  is  an  assumpsit  in  itself.  They  said  it  would 
be  inconvenient  to  charge  them  as  well  by  contracts  m 
jxiis,  as  by  specialties ;  for  of  the  former  they  could  have 
no  knowledge.  The  court  had  directed  that  precedents 
might  be  looked  for;  many  were  found,  and  shown  to  the 
court:  but  the  counsel  for  the  defendants  said,  that  in  all 
these  the  executors  had  pleaded  in  bar,  and  upon  the  pleas 
being  tried  for  the  plaintiffs,  they  had  recovered  ;  so  they 
contended  this  proved  nothing  against  t/ieni,  for  they  had 
demurred,  and  so  brought  the  point  directly   in    issue. 

^  Vide  ante. 
13* 
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They  said  it  was  adjudged,  in  13  Henry  VI.,  that  if  the 
executor  pleaded  in  bar,  where  he  might  have  waged  his 
law,  he  should  not  have  advantage  of  it  in  arrest  of  judg- 
ment or  in  error;  the  presumption  of  the  law  being,  that 
the  executor  is  ignorant  of  the  debt ;  but  when  he  takes 
upon  him  the  knowledge  of  it,  by  pleading  in  discharge 
thereof,  it  is  reasonable  he  should  lose  the  favor  the  law 
intended  him:  whereas  by  this  demurrer,  they  said,  they 
took  upon  themselves  no  knowledge  of  the  contract,  but 
prayed  the  benefit  the  law  gave  them  on  account  of  their 
presumed  ignorance.  Thus,  not  being  within  any  of  the 
precedents,  there  was  but  one  case  against  them,  and  that 
was  in  12  Henry  VIII.  ;^  and  there  it  does  not  appear 
whether  the  executors  demurred  or  not;  and  if  they 
pleaded  in  bar,  it  was  no  more  against  the  present  case 
than  the  precedents  before  mentioned.  But  admitting 
judgment  to  have  been  given  on  demurrer,  they  then  al- 
leged the  opinion  of  Fitzherbert,  in  27  Henry  VIII.,  who, 
as  we  have  before  seen,  pronounced  it  not  to  be  law. 

To  this  it  was  answered,  that  in  this  action  of  trespass 
upon  the  case,  the  testator  could  not  have  waged  his  law  ; 
and  they  contended  it  to  be  a  rule  of  law,  that  where  the 
testator  would  not  be  allowed  this  privilege,  the  action 
would  lie  against  the  executors.  They  said  it  was  not 
reasonable,  if  they  had  assets  to  pay  debts  and  legacies, 
and  also  to  pay  the  plaintiff,  tliat  they  should  retain  the 
rest  of  the  goods  to  their  own  use,  being  only  put  in  trust 
for  the  benefit  of  the  testator's  estate:  that  the  judgment 
in  12  Henry  VIII.,  being  given  by  the  court,  was  not  so 
easily  to  be  rejected  on  the  mere  dictum  of  Fitzherbert. 
They  admitted  there  might  be  some  weight  in  the  objec- 
tion to  the  declaration  not  averring  that  there  were  assets 
after  paying  the  legacies;  and  they  thought  the  justices 
had  better  give  judgment  upon  this  than  on  the  principal 
matter.  Upon  searching  the  record  of  the  case  in  12 
Henry  VIII. ,  it  appeared  that  the  averment  of  assets  did 
not  extend  to  legacies,  as  the  report  says,  but  only  to  debts, 
and  to  satisfy  the  plaintiif  also ;  which  exactly  corre- 
sponded with  the  present  declaration. 

These  were  the  arguments  on  both  sides ;  and  the  jus- 
tices were  so  easily  satisfied  on  the  subject,  that  they  gave 

*  Vide  ante. 
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judgment  for  the  plaintiff,  as  Plowden  says,  without  any 
solemn  argument.  We  are  informed  from  the  same  author- 
ity that  many  learned  persons  had  entertained  doubts  upon 
the  decision  in  12  Henry  VIII.,  not  thinking  that  case  to 
be  well  adjudged  ;  and  that  such  action  was  not  maintain- 
able by  the  ancient  law,  but  tliat  conscience  had  encrooiched 
the  case  upon  the  common  law.  He  himself,  however,  was  of 
another  opinion;  and  he  even  judged  the  action  to  be 
good,  without  surmising  that  the  executors  had  assets  to 
pay  debts,  and  satisfy  the  plaintiffs  also :  ^  so  far  was  he 
from  agreeing  with  those  who  would  have  had  the  aver- 
ment to  include  legacies. 

The  provisions  of  this  act  do  not  come  into  such  common 
use  as  those  of  the  following: — The  stat.  1  and  2  Philip 
and  Mary,  c.  12,  has  made  some  regulations  on  a  subject 
which  had  not  been  touched  by  the  parliament  since  the 
reign  of  Edward  I.^  It  is  hereby  enacted,  that  no  distress 
shall  be  driven  out  of  the  hundred  where  it  is  taken,  ex- 
cept to  a  pound  overt,  within  the  county,  not  above  three 
miles  distant  from  tbe  place  where  it  was  taken :  and  no 
cattle  or  goods  taken  by  distress  at  one  time  are  to  be  im- 
pounded in  several  places,  whereby  the  owner  shall  be 
constrained  to  sue  several  replevins,  under  pain  of  an 
hundred  shillings,  and  treble  damages  to  the  party  grieved 
{a).  Only  fourpence  is  to  be  taken  for  poundage  of  one 
distress,  under  the  penalty  of  £5  {b).    For  the  more  speedy 

(a)  It  was  held  in  the  reign  of  Elizabeth,  tliat  a  man  could  not  take  two 
distresses  for  the  same  rent  if  there  be  sufficient  at  first.  The  case  as  stated 
was:  If  one  taketh  Imp  petit  distress  for  rent,  and  after  taketh  another  dis- 
tress for  the  same  rent,  this  is  not  good  ;  for  it  was  his  folly  that  he  took  not 
a  better  distress  at  first,  whicli  implies  that  he  could  have  done  so,  and  that 
there  was  a  sufficient  distress.  It  is  added,  however,  by  the  reporter :  "  But, 
in  the  '  Abridgment  of  the  Assizes,'  it  is  said  tiiat  if  there  be  not  sufficient 
distress  when  he  distrained  he  may  distrain  again  "  (  Vide  1  Vent.,  104 ;  1  3Ior., 
71;  1  Lurd  Rayni.,  205).  By  17  Charles  II.,  c.  vii.,  where  cattle  are  dis- 
trained, and  there  are  not  sufficient  to  satisfy  the  arrears,  tlie  party  may  dis- 
train from  time  to  time.  (See  also  2  W.  <t-  3f.  Reps.,  2,  c.  5;  3  Com.  Dig., 
Ilo;   2  Bac.  Abr.,  115;  3  Bl.  Comm.,  12;  1  Burr.,  580.) 

(6)  Tliis  statute  is  still  in  force  and  in  use.  Thus,  within  the  last  few 
years,  there  lias  been  a  case  in  whicii  tliere  was  a  declaration  on  s.  2  of  stat. 
1  and  2  Philip  and  Mary,  c.  xii.,  stating  that  one  W.  M.  C.  distrained  a 
horse  of  plaintiff  damage  feasant,  and  impounded  the  same  in  a  public  pound 
at  S.,  in  the  county  of  Surrey,  of  which  defendant  was  keeper,  and  defendant 
impounded  the  said  horse  for  one  whole  distress;  and  defendant,  so  being 
6uch  keeper,  demanded,  and  then  took  from  plaintiflf  for  keeping  in  pound 
said  distress,  to  wit,  the  sum  of  3s.,  being  more  than  the  sum  of  4d.  for  one 

I  Plowd.,  180.  2  Vide  vol.  ii. 
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delivery  of  cattle  taken  hy  distress,  everj'  sberiif,  at  his 
first  county-day,  or  within  two  months  next  after  he  has 
received  his  patent  of  oftice,  is  to  appoint,  and  proclaim 
in  the  shire-town,  four  deputies  at  the  least,  dwelling  not 
above  twelve  miles  from  each  other,  w^ho  are  to  have 
authority  in  his  name,  to  make  replevies,  and  deliverances 
of  distresses,  under  the  penalty  of  £5  for  every  month 
that  he  neglects  to  make  such  appointment  (a). 

The  stat.  2  and  3  Philip  and  Mary,  c.  7,  made  some 
regulations  respecting  the  sale  of  horses  in  fairs 
and  markets,  which  were  designed  to  prevent 
the  disposal  of  stolen  horses,  and  thereby  put  a  check  upon 
that  offence.  The  com]>laint  was,  that  such  horses  used 
to  be  sold  in  houses,  stables,  or  some  by-place,  and  the  toll 
taken  in  private;  "whereby  the  true  owners,"  says  the 
act,  "were  not  able  to  try  the  falsehood  and  covin  between 
the  buyer  and  seller,"  and  so  were  without  remedy.  It 
therefore  enacts,  that  the  owner  or  chief-keeper  of  every 
fair  and  market-overt  shall  appoint  a  certain  open  place, 
within  the  town,  where  horses  used  to  be  sold  at  the  time 
of  the  fair  or  market ;  in  which  place  there  shall  be  ap- 
pointed a  sufhcient  person  to  take  toll  from  ten  o'clock 

whole  distress,  "whereby,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  an  action  hath  accrued  to  the  plaintifi",  beins^  the  party  grieved,  to 
demand  and  have  from  the  defendant  tiie  sum  of  £5,"  etc. :  —  Held,  on  mo- 
tion in  arrest  of  judgment,  first,  that  the  declaration  was  bad  for  want  of  an 
allegation,  that  the  act  done  by  the  defendant  was  "against  the  form  of  the 
statute;"  held,  secondly,  that  an  action  by  the  party  grieved,  on  s.  2  of  stat. 
1  and  2  Philip  and  Mary,  c.  xii.,  was  not  within  stat.  81  Elizabeth,  c.  v.,  or 
s.  2  of  stat.  21  James  I.,  c.  iv.,  and  therefore  the  venue  might  he  laid  in  any 
county  [Fife  v.  Bou^M,  13  Law, ./.,  N.  S.,  Q.  B.,  3U6;  8  Jur.,  734). 

(a)  There  is  no  subject  which  has  given  rise  to  more  legislation  than  that 
of  distress.  The  above  was  for  protection  of  the  tenants ;  but  more  modern 
legislation  has  been  required  in  favor  of  the  landlords.  Thus  in  the  Land- 
lords' Act,  11  George  II.,  c.  xix.,  s.  23,  there  is  the  following  enactment  to 
protect  landlords  against  vexatious  replevins:  —  "  23.  And  to  prevent  vexa- 
tious replevin  of  distresses  taken  for  rent,  Be  it  enacted  by  the  authority 
aforesaid,  that  from  and  after  the  said  twenty-fourth  day  of  June,  one 
thousand  seven  hundred  and  thirty-eight,  all  sherifls  and  other  officers  hav- 
ing authority  to  grant  replevins  may  and  shall,  in  every  replevin  of  a  dis- 
tress for  rent,  take,  in  their  own  names,  from  the  plaintiffs  and  two  responsible 
persons  as  sureties,  a  bond  in  double  the  valae  of  the  goods  distrained  (such 
value  to  be  ascertained  by  the  oath  of  one  or  more  of  the  credible  witness  or 
witnesses  not  interested  in  the  goods  or  distress,  which  oath  the  person  grant- 
ing such  replevin  is  hereby  authorized  and  required  to  administer),  and  con- 
ditioned for  prosecuting  the  suit  with  effect  and  without  delay,  and  for  duly 
returning  the  goods  and  chattels  distrained,  in  case  a  return  should  be 
awarded  before  any  deliverance  be  made  of  the  distress." 
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in  the  morning  to  sunset,  under  pain  of  forty  shillings. 
This  toll-gatherer  is  to  take  such  tolls  as  are  due  for  horses 
at  that  place,  between  those  hours  and  at  no  other  time  or 
place. ;  and  is  to  have  before  him,  at  the  time,  the  parties 
to  the  bargain,  with  the  horse  so  sold  ;  and  shall  write  in 
a  book,  kept  for  that  purpose,  the  names  and  place  of 
abodcof  the  parties,  and  the  color,  ivith  one  special  mark  at 
the  least,  of  the  horse.  This  book  is  to  be  brought,  the  next 
da}'  after  the  lair  or  market,  to  the  owner  or  chief-keeper 
thereof,  who  shall  cause  a  note  to  jje  made  of  the  number 
of  horses  sold,  and  subscribe  his  name,  or  set  his  mark 
to  it. 

It  is,  moreover,  declared  that  the  sale  in  a  fair  or  mar- 
ket-overt of  any  horse  that  is  thievishly  stolen  or  felo- 
niously taken  shall  not  alter  the  property,  unless  it  be, 
during  the  time  of  the  fair  or  market,  openly  ridden, 
walked,  or  kept  standing  for  an  hour  at  least,  between  ten 
o'clock  in  the  morning  and  sunset,  in  the  open  place  where 
horses  are  commonly  used  to  be  sold,  and  the  contract  be 
made  in  the  above  manner  ;  and  the  owner  may  seize  such 
horse,  or  bring  an  action  of  detinue  or  replevin  for  it. 
The  justices  in  their  sessions  may  inquire  of  all  ofiences 
against  this  act.  Some  further  provisions  of  the  like  kind 
were  afterwards  made  in  the  reign  of  Queen  Elizabeth.^ 

By  stat.  2  and  3  Philip  and  Mary,  c.  5,  the  two  previous 
statutes,  22  Henry  VIII.,  c.  12,  and  3  and  4  Edward  VI., 
c.  16,  were  confirmed  and  declared  to  be  in  full  force ;  after 
which  this  act  goes  on  to  enact  the  same  provisions  as  had 
been  made  by  stat.  5  and  6  Edward  VL,  about  appointing 
collectors,  with  their  gathering,  distribution,  and  accounts. 
To  this  it  was  now  added  that  if  a  parish  was  too  small 
to  support  its  own  poor,  then,  upon  certificate  to  the  jus- 
tices of  the  county,  two  of  them,  upon  examination  of  the 
matter,  might  grant  a  license  under  seal  to  such  of  the 
poor  as  they  thought  proper  to  beg  abroad.  In  towns, 
the  chief  officer  was  to  exhort  a  wealthy  parish  to  assist  a 
poorer.  If  persons  so  licensed  to  beg  exceeded  the  limit 
prescribed  to  them,  they  were  to  be  punished  as  vagabonds 
according  to  the  stat.  22  Henry  VIII.  Such  licensed  vaga- 
bonds were  to  have  a  badge  on  the  breast  and  back  of  the 
outer  garment.     This  act  was  only  temporary,  and  at  the 

1  Stat.  31  Eliz.,  c.  12. 
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end  of  the  first  session  of  the  next  parliament  it  expired. 
So  that  tlie  regulation  of  the  poor  at  the  close  of  the  reism 
stood  upon  stat.  22  Henry  VIII.,  c.  12,  and  3  and  4  Ed- 
ward VI.,  c.  16,  and  5  and  6  Edward  VL,  c.  2 ;  and  these 
were  afterwards  superseded  bj  other  regulations  in  the 
reign  of  Elizabeth. 

With  so  many  precedents  of  extraordinary  prerogatives 
Kins  and  gov-  beforc  hcr,^  it  cannot  be  wondered  at  that  Mary, 
ernmeut.  ^x\\o  had  lu  coutemphition  to  abolish  the  late 
innovations,  should  make  use  of  such  ready  instruments 
to  effectuate  it.  Governed  as  she  was  by  a  natural  sour- 
ness of  temper,  heightened  by  her  bigotry  to  the  Catholic 
religion,  it  is  not  surprising  that  such  designs  were  fol- 
lowed with  many  oppressive  acts  of  arbitrary  authority. 

To  supply  the  scantiness  of  her  parliamentary  grants, 
Mary  revived  the  irregular  method  of  raising  money  by 
loans,  which  there  had  been  no  need  of  attempting  during 
the  reign  of  Edward.  She  levied  at  one  time  in  this  way 
£60,000  upon  a  thousand  persons  who  she  thought  would 
most  readily  comply.  At  another  time  she  levied  the 
same  sum  on  seven  thousand  yeomen,  and  £50,000  on  the 
merchants.  She  published  a  proclamation  prohibiting, 
for  a  certain  time,  the  exportation  of  cloths,  intending 
by  this  practice  to  induce  such  to  comply  whose  interest 
would  be  thereby  affected  in  the  foreign  markets.  She 
used  to  levy  subsidies  granted  in  parliament  before  the 
stated  time.  She  issued  i)rivy  seals  for  the  same  purpose 
of  raising  money,  and  seized  corn  to  victual  her  ships 
without  paying  for  it. 

Proclamations  of  an  arbitrary  import  were  often  issued. 
One  of  these  was  to  enjoin  those  whose  incomes  had  been 
affected  by  the  loans,  and  who  on  that  account  had  dis- 
charged some  of  their  servants,  to  take  them  back  into 
their  service,  because  they  had  become  vagrants  and 
thieves.  Others  were  issued  against  books  of  sedition, 
treason,  and  heres3^  Those  who  had  any  of  these  books, 
and  did  not  presently  burn  them,  witliout  reading  or 
showing  them  to  any  person,  it  was  declared  by  procla- 
mation should  be  esteemed  rebels,  and  without  any  further 
delay  should  be  executed  l)y  martial  law." 

As  an  auxiliary  to  the  bishops'  court,  a  special  comrais- 

1  Hume,  vol.  iv.,  p.  423.  '  Ibid.,  419. 


CHAP,  XXXII.]  NEW   COMMISSIONS.  155 

sion  was  appointed  by  tlie  queen's  prerogative,  with  ex- 
traordinary powers.    It  consisted  of  twenty-   ^ 

•'■'■  ,  ,  iij_i  New  commissions. 

one  persons,  and  any  three  liad  the  au- 
thority of  them  all.  The  commission  says,  "  That  since 
many  false  rumors  were  published  among  the  subjects, 
and  many  heretical  opinions  were  also  spread  among 
them  ;  therefore  the  commissioners,  or  any  three  of  them, 
were  to  make  inquiry,  either  by  presentment,  by  wit- 
nesses, or  any  other  politic  way  they  could  devise,  and  to 
search  after  all  heretics,  the  bringers  in,  the  sellers,  or 
readers  of  all  heretical  books.  They  were  to  examine 
and  punish  all  misbehavior  or  negligences  in  anj^  church  or 
chapel ;  and  to  try  all  priests  that  did  not  hear  mass,  or 
come  to  their  parish  church  to  service,  that  would  not  go 
in  procession,  or  did  not  take  holy  bread  or  holy  water  ; 
and  if  they  found  any  that  obstinately  persisted  in  such 
heresies,  they  were  to  put  them  into  the  hands  of  the  ordi- 
naries, to  be  proceeded  against  according  to  law;  giving 
them  full  power  to  proceed  as  their  discretions  and  con- 
sciences should  direct  them,  and  to  use  all  such  means  as 
they  could  invent  for  the  searching  of  the  premises  ;  em- 
powering them  also  to  call  before  them  such  witnesses  as 
they  pleased,  and  to  force  them  to  make  oath  of  such 
things  as  might  discover  what  they  sought  after."  ^ 

Instructions  were  also  given  to  justices  of  the  peace, 
"  That  they  should  call  secretl}'  before  them  one  or  two 
honest  persons  within  their  limits,  or  more,  at  their  dis- 
cretion, and  command  tliem,  by  oath  or  otherwise,  that 
they  shall  secretly  learn  and  search  out  such  persons  as 
shall  evil-behave  themselves  in  church,  or  shall  despise 
openly  by  words  the  king's  or  queen's  proceedings,  or  go 
about  to  make  any  commotion,  or  tell  any  seditious  tales 
or  news ;  and  also  that  the  said  persons,  so  to  be  appointed, 
shall  declare  to  the  same  justices  of  the  peace  the  ill-be- 
havior of  lewd,  disorderly  persons,  whether  it  shall  be  for 
using  unlawful  games,  or  such  other  light  behavior  of 
such  suspected  persons ;  and  that  the  said  information 
shall  be  given  secretly  to  the  justices,  and  the  same  jus- 
tices shall  call  such  accused  persons  before  them,  and 
examine  them,  without  declaring  by  whom  they  were 
accused.     And  that  the  same  justices  shall,  upon  their 

1  Burn.  Ref.,  vol.  ii.,  323. 
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examination,  punish  the  offenders  according  as  their  of- 
fences shall  appear  upon  the  accusement  and  examination, 
by  their  discretion,  either  by  open  punishment  or  by  good 
abearing."  ^  Tims  were  justices  directed  to  stretch  the 
limits  of  their  jurisdiction,  in  order  to  punish  facts  which 
were  no  crimes,  after  a  trial  authorized  by  no  law. 

To  carry  the  execution  of  these  designs  still  further, 
letters  were  written  to  the  Lord  North  and  others,  to  put 
such  obstinate  persons  as  would  not  confess  to  the  torture^ 
and  there  to  order  them  at  their  discretion ;  and  a  letter 
was  written  to  the  lieutenant  of  the  Tower  to  the  same 
eftect.  Whether  this  pretended  obstinacy  was  a  con- 
cealing of  heretics,  or  of  the  reporters  of  false  news,  does 
not  appear.  Whatever  the  pretence  was,  the  putting 
people  to  the  torture  because  they  were  thought  obstinate 
and  would  not  confess,  and  the  leaving  the  degree  of  it  to 
the  discretion  of  those  a])pointed  for  their  examination, 
were  great  steps  towards  the  most  rigorous  part  of  the  pro- 
ceedings of  the  Inquisition.^ 

While  informers  and  spies  were  encouraged,  the  prisons 
were  filled  with  persons  of  all  descriptions  who  had  in- 
curred the  displeasure  of  the  court.  When  some  of  Mary's 
oppressions  in  raising  men  and  money  had  created  an 
uneasiness  and  clamor  in  the  nation,  she  endeavored  to 
prevent  such  ill-humors  from  getting  to  any  height  by 
throwing  into  the  Tower  some  of  the  most  considerable 
gentry.  That  such  prisoners  might  not  be  known,  they 
were,  some  of  them,  carried  thither  in  the  night-time  ; 
others  were  hoodwinked  and  muffled  by  the  guards  who 
conducted  them.^  To  prevent  any  one  from  daring  to 
reflect  on  such  proceedings,  she  struck  a  terror  into  the 
House  of  Commons,  always  obedient  enough  to  the  court, 
by  imprisoning  their  members  for  freedom  of  speech  ;  and 
when  some  had  seceded  from  parliament,  she  directed 
them  to  be  indicted  for  it  in  the  King's  Bench.* 

On  the  trial  of  Sir  IST.  Throckmorton,  the  counsel  for 
the  crown  proceeded  in  reading  confessions  of  absent  per- 
sons, and  putting  the  prisoner  to  answer  to  them  severally 
as.  they  were  read.  This  kept  him  constantly  engaged 
through  the  whole  trial  in  a  sort  of  altercation  with  the 
crown  lawyers,  whose  deportment,  it  should  seem,  very 

^  Burn.  Ref.,  vol.  iii.,  247.  '  Hume,  vol.  iv.,  432. 

2  Ibid.,  243.  *  Ibid.,  403. 
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ill  corresponded  with  the  decorum  to  be  observed  on  such 
occasions.  Only  one  of  the  deponents  was  produced,  and 
that  was  to  swear  him  to  the  truth  of  his  depositions. 
The  prisoner  did  not  object  to  this  mode  of  proof  any 
otherwise  than  that,  since  stat.  5  and  6  Edward  VI.  there 
should  be  two  witnesses  to  prove  a  treason  ;  which  remon- 
strance, for  reasons  which  have  been  considered,  was,  on 
this  and  on  all  other  occasions,  disregarded.  The  only  wit- 
ness produced  to  give  evidence  viva  voce  was  called  by 
Throckmorton  himself,  and  was  rejected  by  the  court. 

The  prisoner,  who  was  very  able  to  cope  with  the  law- 
yers on  the  part  of  the  prosecution,  prayed  that  he  might 
have  the  use  of  a  statute-book,  which  was  denied  him, 
notwithstanding  he  pressed  on  them  the  plain  injunction 
of  the  queen,  lately  delivered  to  her  judges,  to  administer 
justice  indilterently. 

The  harshness  he  experienced,  both  from  the  bench  and 
the  counsel,  had  not  the  intended  effect,  but,  on  the  con- 
trary, perhaps  prejudiced  the  jury  in  favor  of  an  op- 
pressed man:  they  acquitted  him  of  the  indictment.  But 
the  virulence  of  the  prosecution  did  not  end  here,  for 
other  circumstances  that  deserve  to  be  remembered  at- 
tended this  transaction.  The  attorney-general,  after  the 
acquittal,  prayed  the  court  that  the  jury  might  be  bound 
in  recognizances  to  answer  for  their  verdict.  They  were 
soon  after  fined  and  imprisoned  by  a  sentence  in  the  Star 
Chamber;  they  were  to  pay  one  hundred  marks  apiece, 
and  to  be  imprisoned  till  further  orders.  It  was  some 
months  before  they  were  released,  and  then  not  without 
paying  different  compositions,  according  to  the  value  of 
their  effects,  which  had,  in  the  meantime,  all  been  inven- 
toried and  appraised  by  the  sheriff  for  the  purpose.^ 

Such  was  the  security  which  might  be  reposed  in  this 
boasted  privilege  of  trial  by  a  jury  of  equals,  and  such 
the  perils  under  which  a  jury  exercised  their  own  judg- 
ment in  opposition  to  the  inclinations  of  the  sovereign. 
During  the  reign  of  the  Star  Chamber,  the  persons  of 
jurors  were  no  more  exempted  from  animadversion  than 
those  of  conmion  individuals;  everything  was  reduced  to 
the  same  level  of  subordination. 

In  the  reign  of  Queen  Mary  the  attainder  of  the  Duke 


1  State  Trials,  vol.  i.,  p.  78. 
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of  Norfolk,  wliicli  had  passed  in  the  latter  end  of  Henry 
VIII.'s  reign,  was  represented  as  null  and 
void,  as  well  on  account  of  other  informali- 
ties, as  because  no  special  matter  was  alleged  against 
him,  except  the  wearing  of  a  coat  of  arms  which  his 
ancestors  had  many  years  before  him  worn  without  of- 
fence. 

However  sanguinary  this  reign  was  in  criminal  pro- 
ceedings for  heresy,  the  court  never  received  any  assist- 
ance in  its  schemes  of  resentment  from  the  parliament, 
whicli  had  passed  no  bills  of  this  kind,  except  the  follow- 
ing might  be  considered  in  that  light : 

The  statute  of  Edward  A-^I.,  which  took  away  clergy 
from  the  principals  in  murder,  had  left  accessaries  to 
enjoy  the  capacity  they  derived  at  common  law  from  the 
benefit  of  clergy.  It  happened  in  3  and  4  Philip  and 
Mary,  that  one  Smith  had  hired  two  persons  to  murder 
one  Rulford.  The  wife  of  Rulford  petitioned  the  House 
of  Commons  that  Smith  might,  by  act  of  parliament,  be 
deprived  of  his  clergy.  Upon  this  the  Commons  sent  to 
the  queen,  praying  that  she  would  order  Smith  to  be 
brought  from  the  Tower  to  the  bar  of  the  house.  He  was 
accordingly  brought,  when  the  other  parties  confessing 
the  whole  matter,  and  Smith  at  length  doing  the  same, 
tlie  bill  was  passed.  But  when  it  was  sent  up  to  the 
Lords,  it  was  there  strongly  opposed,  particularly  by  the 
clergy,  who  would  not  readily  consent  to  any  diminution 
of  their  ancient  privileges ;  however,  at  last,  it  got 
through  that  house,  and  received  the  royal  assent.  The 
next  year  we  have  seen  there  was  a  general  law  made, 
taking  clerg}-  away  from  accessaries  before  the  fact  in 
murder  and  other  crimes. 

There  had  been  before  in  this  reign  an  instance  of  an 
ex  -post  facto  law.  It  being  suggested  to  the  parliament 
that  the  congregations  in  the  city  had  prayed  God  to  con- 
vert or  confound  the  queen,  it  was  thereupon  enacted  that 
whosoever  had  so  prayed,  or  should  so  pray  in  future, 
should  be  taken  for  a  traitor. 

The  principal  oppressions  in  the  above  reign,  whether 
hy  summary  and  illegal  trials,  by  imprisonment,  confisca- 
tion, execution,  or  otherwise,  were  occasioned  by  the 
alterations  in  religion,  and  these  were  carried  to  extraor- 
dinary, though    not  equal,  lengths,  both  by  Protestants 
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and  Catholics,  as  each  party  had  in  turn  the  aid  of  the 
executive  power. 

The  executions  for  what  was  called  heresy  in  Queen 
Mary's  reign  (a)  were  so  numerous  as  to  render  the  short 

(a)  With  reference  to  this  unhappy  persecution,  it  appears  important  to 
observe  that  it  was  not  the  will  of  the  churcli,  but  of  the  state;  that  it  was 
the  result,  not  of  the  religious  bigotry  of  ecclesiastics,  but  of  state  policy,  and, 
there  is  reason  to  believe,  not  a  little  of  the  worst  and  vilest  state  craft.  It 
did  not  commence  until  after  the  marriage  with  the  Spanish  king,  nor  until 
after  the  lapse  of  two  years  after  the  restoration  of  the  ancient  religion,  and 
then  it  was  not  only  not  instigated,  but  it  was  rather  discouraged,  by  the 
prelates;  and  though  it  was  no  doubt  authorized  by  the  sovereign,  it  was  at 
the  advice  of  her  council,  composed  chiefly  of  laymen.  The  cardinal  legate 
opposed  it,  the  king's  confessor  preached  against  it,  the  prelates  acted  only 
upon  compulsion ;  and  there  is  reason  to  believe,  from  the  terms  of  the 
queen's  reply  to  the  representation  of  the  council,  that  she  rather  yielded  to 
their  opinion,  and  desired  the  execution  of  the  measure  not  only  to  be 
moderated,  but  to  be  directed  rather  against  popular  agitators  than  mere 
private  holders  of  heretical  opinions.  "  Touching  the  punishment  of  heretics, 
we  think  that  it  ought  to  be  done  without  rashness,  and  not  leaving,  in  the 
meantime,  to  do  justice  to  such  as  by  learning  would  seem  to  deceive  the 
people,  and  the  rest  so  to  be  used  that  the  peo])le  might  well  perceive  them, 
not  to  be  condemned  without  just  occasion"  [Collier's  Ecd.  Hist.,  ii.,  371)  — 
that  is,  as  it  should  seem,  not  without  just  provocation,  for,  of  course,  in  no 
case  would  the  person  be  condemned  unless  convicted  of  lieresy.  But  the 
object  appears  to  have  been  to  put  a  stop  to  a  violent  system  of  agitation 
against  the  restoration  of  the  old  religion,  and  this  view  is  supported  by  the 
undoubted  fact,  that  after  the  first  few  executions,  the  clnirch,  in  the  person 
of  a  friar-preacher,  under  the  sanction  of  the  cardinal  legate,  made  such  a 
vigorous  protest  against  the  continuance  of  the  executions,  tliat  they  were 
stopped,  and  not  renewed  again  until  after  an  interval  of  some  weeks,  and 
then  only  upon  direct  orders  from  the  council,  and  in  consequence  of  the 
provocations  offered 'by  the  excesses  of  some  of  the  sectaries  (examples  of 
which  are  given  in  Strype,  210-212),  and  the  detection  of  a  new  conspiracy. 
Under  stringent  orders  of  the  council  the  penal  proceedings  were  then  re- 
newed, chiefly  against  the  preachers  and  agitators  against  the  restored 
religion ;  but  even  then  the  reluctance  of  the  bishops  was  .so  great,  that  it 
was  remarked  by  the  Lord  Treasurer,  the  Marquis  of  Winchester,  one  of 
those  servile  ministers  who  were  ever  ready  to  carry  out  the  royal  will,  and  had 
been  in  office  under  Henry  and  Edward,  and  was  in  favor  under  Elizabeth, 
and  he  complained  to  the  council,  who  sent  a  reprimand  to  the  bishops,  and 
required  them  to  proceed  according  to  law  [Strype,  in.,  217 ;  Burnet,  ii.,  s. 
285  ;  Fox,  iii.,  208).  Even  the  notorious  Bonner  had  to  be  urged  on  by  these 
remonstrances,  and  did  not  proceed,  except  against  persons  sent  to  him  by 
the  council,  or  by  commissioners  appointed  by  the  council  [Fox,  iii.,  208-423  ; 
Strype,  iii.,  239) ;  and  as  the  law  then  stood,  lie  absolutely  had  no  legal 
alternative  but  to  proceed.  Nothing  can  be  more  clear  than  tliat  these  pro- 
ceedings were  the  results  of  lay  power,  not  ecclesiastical.  Nothing  can  be 
plainer  than  that  it  was  not  the  bishops  who  urged  on  the  council,  but  that  it 
was  the  council  who  urged  on  the  bishops.  And  there  is  reason  to  believe 
that  it  was  the  council  who  urged  on  the  queen;  a  lay  council,  a  council 
composed  chiefly  of  laynien,  of  whom  several  had  conformed  to  Protestantism 
under  Edward,  and  all  of  whom  had  acquiesced  in  the  destruction  of  the 
papal  supremacy  and  the  confiscation  of  religious  houses,  and  held  church 
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time  in  wliich  this  persecution  raged  one  of  the  bloodiest 
in  the  history  of  the  church.     The  cruelties  exercised  on 

lands  themselves.  Nothing  can  be  more  clear  than  that  it  was  not  only  the 
secular  power  which  gave  the  authority  to  punish  for  heresy,  but  that  it  was 
the  same  power  which  compelled  the  exercise  of  the  authority.  The  pro- 
ceedings against  heretics  were  always  taken  in  consequence  of  letters  from 
the  council,  in  which  only  one  prelate  sat,  so  that  it  was  a  council  composed 
almost  entirely  of  laymen ;  and  there  is  strong  reason  to  believe  that  the 
queen  herself  yielded  to  the  representations  of  the  council.  At  all  events, 
the  authority  under  which  the  proceedings  for  heresy  were  taken  was  en- 
tirely a  lay  authority,  and  the  exercise  of  it  was  also  entirely  enforced  by  lay 
authority,  and  by  the  authority  of  a  council  composed  for  the  most  part  of 
men  who,  as  they  changed  their  religion  with  the  accession  of  every  sove- 
reign, could  not  have  been  influenced  by  any  motives  of  religious  bigotry,  so 
that  the  cause  must  either  be  sought  in  provocation  and  revenge  for  the 
outrages  of  the  reformers,  or  in  some  deep  and  crafty  scheme  of  policy,  which 
may  perhaps  be  surmised  from  this  significant  fact,  that  most  of  the  members 
of  the  council  were  holders  of  church  property,  and  that  notwithstanding  the 
papal  bull  giving  the  legate  authority  to  allow  of  its  alienation,  there  were 
still  various  causes  of  uneasiness.  The  pope  had  first  published  a  bull,  con- 
demning and  revoking,  in  general  terms,  the  alienation  of  church  property 
to  secular  uses  {Burnet,  vol.  iii.,  s.  3) ;  and  though,  to  prevent  doubts  on  the 
subject,  the  legate  procured  from  him  a  bull  expressly  excepting  the  church 
property  in  England  from  the  operation  of  the  former  bull,  and  confirming 
his  doings  respecting  the  assurances  of  abbey  lands,  and  this  was  read  to  both 
houses  {Journal  of  Commons,  42  Lingard,  vol.  v.,  c.  5) ;  yet  these  repeated 
declarations  on  the  subject  were  calculated  to  keep  men's  minds  in  uneasi- 
ness, and  to  this  was  added  the  fact  that  the  queen  evinced  her  sense  of  the 
inalienable  sanctity  of  church  property  by  insisting  upon  making  restitution 
of  all  the  church  property  still  in  the  hands  of  the  crown.  This  question 
of  church  property  was  probably  the  key  to  much  that  followed.  The  fact 
that  the  queen  should  feel  it  lier  duty,  in  spite  of  opposition  in  parliament, 
to  resign  all  the  church  property  the  crown  still  retained,  was  strongly 
significant  of  her  convictions  on  tlie  subject,  and  tended  to  confirm  an  im- 
pression which  prevailed  that  slie  intended  to  use  all  her  influence  to  ob- 
tain an  act  to  compel  restitution  of  all  church  property,  especially  as  the 
sanction  of  a  legal  title,  or  the  removal  of  ecclesiastical  censures,  were  not 
sufficient  to  satisfy  conscientious  scruples,  such  as  many  retained.  On  the 
whole,  therefore,  it  was  inevitable  that  considerable  uneasiness  should  exist 
upon  the  .subject  among  the  holders  of  churcli  property,  a  powerful  and  in- 
fluential class.  And  ihey  would  be  naturally  disposed  (with  that  spirit  of 
crafty  policy  which  was  characteristic  of  statesmen  in  that  age)  to  take  any 
measures  which  should  cover  the  old  religion  with  odium,  defeat  the 
measures  for  its  restoration,  and  thus  relieve  them  of  their  doubts  as  to  resti- 
tution. The  members  of  the  council  were  of  this  class,  and  the  order  to  take 
penal  proceedings  against  heretics  emanated  from  the  council.  Tlie  natural 
effect  of  the  executions  would  be  to  render  the  old  religion  odious,  for  which 
very  reason  it  was  opposed  by  the  ])apal  legate ;  and  this  could  hardly 
have  been  overlooked  by  the  able  and  discerning  men  who  composed  the 
council.  As  a  matter  of  fact,  it  was  the  council  who  pressed  these  odious 
measures;  and  the  men  who  comjiosed  the  council  were  holders  of  church 
jiroperty,  and  in  the  reign  of  Elizabeth  most  of  them  professed  Protestantism. 
The  privy  council  wrote  circular  letters  to  the  nobility  and  gentry  desiring 
their  attendance  at  the  burnings,  with  that  of  all  those  whom  they  could  in- 
fluence {Book  of  P.  C,  in  Burnet,  vol.  ii.,  a.d.  1555,  quoted  in  Mack.  Hist. 
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the  living  have  filled  volumes  with  melancholy  relations; 
but  the  prosecution  of  the  dead,  which  was  instituted  by 

Eng.,  vol.  ii.,  p.  326,  in  note),  while,  on  the  other  hand,  tlie  lii.storian  says 
that  the  cardinal  legate  discouraged  persecution  in  private,  wliile  liis  chap- 
lain preached  openly  against  it  [Ibid.)  ;  and  tliat  of  fourteen  bishoprics,  the 
Catholic  prelates  used  their  influence  so  successfully  as  altogether  to  prevent 
bloodshed  in  nine,  and  to  reduce  it  within  limits  in  the  remaining  five  {Ibid.). 
He  adds,  "Justice  to  Gardiner  requires  it  to  be  mentioned  tliat  his  diocese 
was  of  the  bloodless  class"  {Ibid.),  although  the  popular  idea  is,  that  he  was 
the  main  promoter.  As  regards  the  nature  of  the  proceedings,  and  the 
character  of  the  victims,  it  is  difficult  to  collect  accurate  accounts,  from  the 
obvious  cause  that  the  popular  accounts,  current  through  the  whole  of  the 
next  reign,  would  be  derived  from  prejudiced  sources,  and  would  be  in- 
fluenced by  partisans,  or  dictated  by  politicians,  to  serve  the  purpose  of  the 
times.  As  to  "  Fox's  Martyrology,"  Sir  J.  Mackintosh  is  moderate  in  observ- 
ing that  the  stories  of  that  zealous  but  credulous  writer  are  to  be  indiscrimi- 
nately believed  [Ibki.,  329).  It  was  disclosed  in  the  next  reign  that  he  was 
so  reckless  as  actually  to  record  circumstantially  the  death  of  persons  who 
lived  until  long  afterwards  {vide  post,  c.  xxxiv.).  But  when  Sir  J.  Mackin- 
tosh proceeds  to  quote  Lord  Burleigh,  who,  as  he  truly  says,  if  he  be  wrong, 
has  not  the  same  excuse  as  Fox  (that  is,  not  the  excuse  of  honest  credulity), 
he  surely  had  forgotten  the  utterly  crafty  and  unscrupulous  character  of  that 
statesman's  policy,  the  cruel  persecutions  he  kept  up  against  Roman  Catho- 
lics during  the  long  reign  of  Elizabeth,  and  the  obvious  disposition  to  excuse 
his  own  policy  by  exaggerating  the  persecutions  of  tlie  previous  reign.  His 
treatise,  "  The  Execution  of  Justice  in  England,"  cannot  but  be  regarded  as 
far  less  'reliable  even  than  that  of  Fox,  and  its  exaggerations  go  beyond 
Speed  ;  and  are  too  gross  even  for  Burnet.  Speed  gives  two  hundred  and 
seventy-six  as  the  total  number  of  victims,  which,  divided  among  five 
dioceses  (for  in  nine  there  were  none),  would  be  fifty-five  in  each  diocese; 
and  thus,  as  each  diocese  would  contain  several  counties,  would  probably  be 
from  fifteen  to  twenty  in  each  county;  so  that  in  point  of  number  or  extent, 
the  truth,  according  to  Speed,  comes  to  this,  that  in  only  five  dioceses  out  of 
fourteen  there  were  any  persecutions  at  all ;  and  that  in  tliese,  in  the  course 
of  one  or  two  years,  about  fifteen  or  twenty  in  each  county  —  that  is,  at  the 
rate  in  each  county  of  eight  or  ten  in  a  year  —  were  unhappily  put  to  death  ; 
and  this  at  the  repeated  orders  of  the  council,  and  for  the  most  part  against 
the  will  of  the  prelates,  but  for  whose  reluctance  the  number  of  victims  must 
have  been  far  greater.  So  much  for  the  number  of  the  victims.  But  as  to 
the  real  character  and  true  causes  of  the  proceedings,  there  is  still  greater 
difficulty  in  getting  at  the  truth,  and  though  no  doubt,  in  some  instances,  the 
parties  may  have  suffered  on  account  of  heresy,  it  is  manifest  that  many  of 
them  provoked  their  fate  by  their  treasonable  conduct,  or  by  their  own  for- 
mer persecutions  against  Catholics,  or  by  their  violent,  seditious  disturbance 
of  the  restored  religion.  It  is  notorious  that  some  of  the  most  eminent  of 
the  victims  illustrated  the  former  of  these  causes;  and  Strype  gives  many 
instances  of  the  latter,  that  is,  of  persons  who  provoked  the  proceedings 
against  them  for  heresy,  by  their  violent  disturbance  of  the  exercise  of  tlie 
restored  religion.  Lord  Macaulay  remarked  upon  the  subject,  that  if  any 
one  could  deserve  burning  for  heresy  it  would  be  those  who  had  inflicted  tliat 
fate  upon  others,  and  it  is  a  simple  fact  that  this  was  so  of  some  of  the  first 
and  most  eminent  victims  of  the  Marian  persecutions.  Moreover,  at  the 
end  of  the  last  reign,  the  Protestant  prelates,  including  .some  of  these  very 
victims,  had  drawn  up  a  reformation  of  the  law  as  to  religion,  which  in- 
flicted the  punishment  of  death  on  those  who  held  Roman  Catholic  doctrines. 
14*  L 
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the  visitors  of  the  University  of  Oxford,  is  a  singular 
piece  of  legal  process.     Biicer  and  Fagius,  two  foreign 

Since  Sir  J.  Mackintosh  wrote,  however,  Dr.  Maitland,  chaplain  to  the  late 
Dr.  Ilowlej,  Archbishop  of  Canterbury,  has  published  a  "History  of  the 
Ixeforniation,"  in  wliich  the  true  nature  uf  these  unhappy  proceedings  is  dis- 
closed with  still  greater  candor.  Dr.  Maitland  —  one  of  those  eminent  and 
learned  men  of  whom  the  Church  of  England  in  these  times  may  well  be 
proud,  and  who  deem  her  foundations  to  rest  too  securely  upon  the  intelli- 
gence of  an  enlightened  age  to  require  to  be  propped  up  by  vulgar  prejudices 
and  coarse  misrepresentations — devoted  himself  specially  to  this  subject, 
consulted  the  original  records  in  the  archives  of  the  sees  of  London  ai)d 
Canterbury,  and  elicited  a  vast  amount  of  information,  which  places  these 
unhappy  proceedings  in  a  light,  whicli,  though  no  doubt  still  sufficiently 
painful,  yet  is  vastly  different  from  the  natural  inflamed  representations 
given  by  the  friends  of  the  victims,  the  heated  exaggerations  of  polemical 
partisans,  or  the  cool  inventions  of  unscrupulous  politicians.  From  the 
authentic  records  disclosed  by  this  learned  ecclesiastic,  it  abundantly  appears 
that  many,  if  not  most,  of  the  unhappy  victims  of  these  dreadful  proceed- 
ings had  provoked  their  fate,  not  only  by  offensive  and  obtrusive  expression 
of  their  opinions,  but  by  positive  outrages  upon  the  exercise  of  the  restored 
religion ;  in  some  instances,  outrages  which  Koman  Catholics  would  con- 
sider sacrilegious,  and  in  some  such  as  would  be  severely  punishable  by  the 
criminal  law,  and  in  not  a  few  instances  might  easily  have  justified  the 
intiiction  of  capital  penalty,  for  priests  were  stabbed  even  at  the  altar.  It  is 
a  simple  fact  that  men  who  were  utterly  indifferent  to  religion  were  mem- 
bers of  the  council,  who  issued  these  decrees  for  the  burning  of  Protestants. 
Thus  the  infamous  and  servile  Kich,  who,  tmder  Henry,  had  entrapped  the 
noble-minded  More  into  the  admissions  which  were  made  the  pretext  for 
his  murder,  and  who,  during  the  reign  of  the  Protestant  Edward,  held  the 
great  seal,  sat  in  the  coilncil  imder  Mary,  and  his  name  was  often  placed  at 
the  head  of  the  commissions  in  his  county  for  trying  heretics,  at  the  execu- 
tion of  some  of  whom  he  was  directed  to  be  present  { Archwologia,  xviii.,  181). 
And  then  this  very  same  man  was  in  the  council  uniler  Elizabeth.  Nor  was 
this  a  solitary  instance.  Many  others  could  be  adduced.  Thus  there  was 
the  case  of  Cholmly,  chief-baron  under  Henry  and  under  Edward,  a  mem- 
ber of  the  council  under  Mary,  and  appointed  upon  several  occasions  to  ex- 
amine prisoners  in  the  Tower,  with  the  discretionary  y)ower  of  administering 
torture  {Jardine  on  Torture,  75),  and  finally  he  was  in  favor  under  Elizabeth. 
The  secret  is,  that  the  books  of  the  augmentation  office  show  that  he  had  a 
considerable  share  in  the  lands  distributed  on  the  spoliation  of  the  monas- 
teries (Hasted's  Kent,  i., 450;  d  Hep.  Pub.  Rec.  Ajrp.,  19U).  So  in  other  cases, 
which  it  would  take  too  much  space  to  enumerate.  The  truth  is  that,  exce[)t 
perhaps  the  queen  herself,  there  was  not  any  one  who  took  part  in  those 
proceedings  from  any  other  motives  than  policy,  and  she,  it  is  plain,  favored 
tiiem  more  from  her  hereditary  love  of  arbitrary  power,  than  from  religious 
bigotry,  for  as  regards  her  own  prerogative  she  showed  the  true  Tudor 
character,  and  was  as  absolute  as  her  tyrannical  father.  A  few  illustrations 
connected  with  legal  history  may  be  of  interest.  Bromley,  chief-justice 
mider  Mary,  and  a  member  of  her  council,  had  been  one  of  the  council  of 
regency  appointed  under  Edward,  and  had  been  in  office  a  professed  Protes- 
tant all  through  that  reign.  He  succeeded  Cholmly,  who  had  a  considerable 
share  in  the  church  lands,  and  was  active  in  the  persecutions.  Even  where  the 
persecutions  were  actually  perpetrated  by  honest  zealots,  it  was  only  under 
the  authority  of  a  council,  composed  of  men  who  were  actuated,  not  by  big- 
otry, but  policy.     Thus,  for  instance,  when  Anthony  Brown,  afterwards  chief- 
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reformers,  there  buried,  were  cited,  in  the  true  spirit  of 
tlie  canon  kw,to  appearand  defend  themselves;  and  after 
three  citations,  the  dead  bodies  not  rising  to  speak  for 
themselves,  and  none  coming  to  plead  for  them,  for  fear, 
as  Bishop  Burnet  observes,  of  being  sent  after  them,  the 
visitors  proceeded  ex  parte.  They  examined  witnesses 
concerning  the  heresies  they  had  taught,  and  adjudged 
them  obstinate  heretics,  ordered  their  bodies  to  be  taken 
out  of  their  graves,  and  to  be  delivered  over  to  the  secular 
arm.  A  writ  was  issued  out  of  Chancery  for  the  execu- 
tion of  this  sentence,  their  bodies  w;ere  taken  up,  and, 
being  carried  in  coffins,  were  tied  to  the  stakes,  with 
many  of  their  books  and  heretical  writings,  and  all  burnt 
together.^ 

The  decisions  of  courts  in  the  reigns  of  Edward  YI.  and 
Queen  Mary,  are  to  be  found  in  Dyer,  who  reports  all 
through  these  two  reigns ;  as  also  do  Benloe  and  Dalison. 
Some  few  cases  are  to  be  found  in  the  collectors  Jenkins 

justice,  acted  in  his  county,  it  was  under  letters  from  tlie  council;  and  he 
and  other  magistrates,  acting  under  such  orders,  sent  up  prisoners  to  be  tried 
before  tlie  bishops'  court,  which  could  only  determine  the  question  of  heresy, 
the  punishment  inflicted  being  a  matter  of  secular  law,  and  iience  it  was  not 
the  bishops  who  were  the  real  authors  or  actors  in  these  proceedings  (il/at<- 
land's  Hist.  Re/.,  427).  It  will  be  observed  that,  without  these  commissions, 
the  bishops  could  not  have  inflicted  corporal  punishments,  and  they  were 
issued  by  a*  council  composed  chiefly  of  laymen.  It  may  be  added  that  the 
commissions  were  illegal,  and  could  only  have  been  issued  by  servile  minis- 
ters, such  as  Rich,  etc.,  who,  no  doubt,  acted  from  some  worse  and  more 
sinister  motive  than  religious  bigotry.  It  was  thus  of  the  infamous  liich, 
who  was  the  main  instrument  in  procuring  the  judicial  murder  of  More  and 
Fisher ;  after  making  himself  thus  subservient  to  the  vengeance  of  the  tyrant 
upon  the  adherents  of  the  papacy,  we  find  him  a  member  of  the  council 
under  Edward  VI.;  and  afterwards,  in  the  reign  of  Mary,  he  was  frequently 
placed  at  the  head  of  commissions  for  trying  heretics,  at  the  execution  of 
whom  he  was  sometimes  directed  to  be  present  {Archccologia,  xviii.,  181). 
So  of  many  others.  These  men,  it  is  manifest,  did  not  act  from  bigotry,  but 
policy.  The  learned  writer  already  quoted  shows,  by  specific  instances, 
tiiat  the  victims  for  the  stake  were  limited  out  by  servile  lawyers  or  interested 
laymen  at  the  instigation  of  letters  from  the  council  (3Iiiilland's  Hist,  of  the 
JieJ'ormaiion,  427,  468,  514).  It  is  due  to  historic  trulb,  therefore,  to  repre- 
sent those  abominable  deeds  as  the  result,  not  so  mucli  of  honest  religious 
Ijigotry,  as  of  some  foul  and  crafty  policy.  No  doubt  some  honest  bigots 
concurred  in  it,  but  it  was  invented  and  urged  on  by  viler  creatures.  It  is 
related  of  Mary  that  a  plan  was  once  submitted  to  her  to  render  her  inde- 
j)endent  of  parliament.  She  sent  for  Gardiner,  and  bade  him  give  her  his 
secret  opinion  upon  it.  lie  said,  "  It  is  a  pity  tliat  so  virtuous  a  lady  should 
be  surrounded  with  sucii  sycophants.  It  is  full  of  things  too  bad  to  be 
tiiongiit  of."  She  thanked  him,  and  threw  it  into  the  fire  {Burnet,  ii., 
278)! 

»  Burn.  Eef,  vol.  ii.,  321. 
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atul  Iveilway,  some  in  Moore,  and  a  few,  but  tliose  very 
important,  in  I'lowden.  There  are  some  cases  of  these  two 
reii;-ns  in  Leonard,  and  some,  towards  the  latter  end  of 
Philip  and  Mary,  in  Owen. 

Staunforde's  "  Fleas  of  the  Crown  "  was  the  first  work 
which  treated  the  subject  of  criminal  law  pro- 
fessedly, and  in  detail.  This  book  is  written  in 
French  :  the  method  of  it  is  perspicuous,  and  the  matter 
disposed  with  learning  and  accuracy.  The  author  is  un- 
commonly full  in  liis  quotations  ;  the  statutes  are  generally 
given  at  length  ;  and  whole  pages  are  frequently  tran- 
scribed from  Bracton.  Notwithstanding  the  alterations 
we  have  seen  the  criminal  law  undergo  since  the  reign  of 
Henry  III.,  yet  Staunforde  has  ventured  perpetually  to 
recur  to  this  ancient  writer  as  an  authority,  and  has  conde- 
scended to  take  from  him  many  complete  chapters.  This 
is  in  general  done  with  success  and  propriety  ;  though 
sometimes  his  author  has  failed  him  ;  as,  among  other  in- 
stances, may  be  observed  of  Bracton's  definition  of  larceny, 
which,  as  we  before  observed,  was  not  law  at  the  time 
Staunforde  wrote.^ 

In  the  account  which  this  Avriter  gives  of  crimes,  his 
method  is  to  begin  by  stating  what  they  were  in  Bracton's 
time,  and  then  to  add  the  subsequent  decisions  which  had 
attected  the  old  law;  at  other  times  he  entirely  relies  on 
his  favorite  author.  This  is  done  in  a  compendious  way, 
without  enlarging  much  on  any  parts  of  the  subject.  On 
the  whole,  he  seems  to  aim  at  nothing  more  than  digesting 
in  a  clear  manner  what  could  be  collected  from  others. 

As  Staunforde  has  the  praise  of  being  our  earliest  writer 
on  pleas  of  the  crown  ;  so  has  his  merit  been  acknowledged 
by  those  wlio  have  followed  him  in  the  same  walk ;  they 
having,  in  general,  adhered  to  the  arrangement  and  divi- 
sions of  his  work.  He  divides  his  subject  as  failing  under 
three  considerations  :  first,  of  crimes  ;  next,  of  the  method 
of  bringing  delinquents  to  justice;  and  lastly,  of  trials 
and  punishment.  The  several  titles  into  wliich  tliese  are 
subdivided,  have  furnished  the  heads  of  every  book  which 
has  been  written  since  his  time  on  the  same  sul)ject.  This 
treatise  is  not  voluminous  ;  and  when  the  quotations  out 
of  Bracton,  and  the  statutes,  are  taken  from  it,  the  book 
is  diminished  more  than  half. 

'  Vide  ante. 
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We  cannot  but  feel  a  secret  pleasure  when  we  find  an 
author,  to  whom  we  have  before  been  under  such  obliga- 
tions, in  repute  with  a  judge  of  eminence  and  learnintr 
upon  points  of  modern  practice.  After  the  lapse  of  three 
centuries,  it  was  hardly  to  be  expected  that  we  should  be 
called  upon  to  renew  our  acquaintance  with  Bracton  ;  and 
Staunforde  is  entitled  to  our  acknowledgment  for  the 
strong  testimony  he  has  given  in  later  times  to  the  intrinsic 
merit  of  this  father  of  the  English  law.  Bracton  seems 
to  have  been  a  great  authority  with  Staunforde ;  for  it 
appears  from  the  reports,  that  he  ventured  to  cite  and 
argue  from  him  upon  the  bench,  at  a  time  when  it  was  the 
fashion  to  consider  Bracton  and  Glanville  not  as  authors 
in  our  law,  but  to  be  quoted,  if  at  all,  only  for  ornament 
in  discourse;^  and  for  cohsonancy  and  order,  where  they 
agreed  with  better  authorities."^ 

The  press  was  not  idle  during  these  two  reigns,  but  pro- 
duced several  works  of  use  to  the  practising  pnntiugof 
lawyer.  William  Rastell  published,  in  1559,  a  '^™-'^"«'^^- 
collection,  in  English,  of  the  statutes  novf  in  force,  from 
Magna  Charta  to  the  4th  and  5th  of  Philip  and  Mary.^ 
In  1553,  there  came  out  an  abridgment  of  the  Book  of 
Assizes.^ 

Thomas  Berthelet,  who  had  a  patent  of  the  office  of 
king's  printer  for  life,  died  in  1555.  After  this,  in  7  Ed- 
ward VI.  there  is  found  a  special  license  to  Richard  Tathile 
or  Tottel  (whose  name,  like  many  others  of  this  time  was 
variously  spelled),  for  him  and  his  assigns  to  print  for  seven 
years  all  manner  of  books  of  the  temporal  law,  called  the 
common  law,  so  as  the  copies  were  allowed  and  judged 
proper  to  be  printed  by  one  of  the  justices,  or  two  Ser- 
jeants, or  three  apprentices  of  the  law,  one  of  whom  was 
to  be  a  reader  in  court ;  and  no  one  was  to  print  what  Ite 
had  first  printed,  under  pain  of  forfeiture  of  such  books. 

>  Plowd.,  357,  358. 

^  Sijcli  is  the  manner  in  which  Saunders  and  Catline  deliver  themselves, 
in  the  argument  of  Stowell  y.  Lord  Zonch,  in  the  11th  of  Elizabeth.  Such  a 
judgment  upon  these  ancient  writers  might  be  very  discreet  and  just  at  the 
time;  hut  I  was  astonished  to  find  Fitzlierbert  inform  us,  that  it  was  agreed 
by  the  whole  court  in  35  lien.  VI.  that  Bracton  was  never  taUen  for  an 
autiior  in  our  law.  It  was  a  pleasure  to  discover  that  the  Year-lJoolc  li;id 
given  iiim  no  warrant  for  this  monstrous  opinion.  Tlie  readers  of  Aliridg- 
menls  have  been  long  aspersing  the  reputation  of  Bracton  with  more  success 
than  authority. 

3  Typ.  Antiq.,  474.  *  Ibid.,  810. 
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A  license  for  the  same  term  was  also  granted  him  in  2  and 
3  l*hili])  and  MaiT  ;  and  in  1  Elizabeth  he  had  a  similar 
license  for  his  life.^  By  Tottel,  and  by  other  printers,  in 
these  two  reigns,  most  of  the  bpoks  printed  in  the  reign 
of  Henry  VIII.  were  reprinted  ;  but  such  different  editions 
would  be  too  tedious  to  enumerate.  The  editions,  how- 
ever, of  such  books  as  had  never  before  reached  the  press, 
are  worthy  of  notice.  Among  such  are  the  following : 
In  1555,  was  printed  by  Tottel  a  book  entitled  "  Anui 
Regis  Henrici  septimi ;"  containing  some  Year-Books  of 
that  king  ;  respecting  which  he  informs  us,  that  the  1st 
and  2d  were  from  a  new  collation ;  and  that  the  10th, 
11th,  13th,  16th,  and  20th,  had  never  before  been  pub- 
lished.^ Some  time  about  1553,  was  printed  a  tract  of  Sir 
John  Fortescue  with  the  following  title,  "  Be  Politica 
Adniinistratione  et  Legibus  civilibus  Horentissimi  Regni 
Anglise  Commentarius."^ 

In  this  age  of  reformation,  an  act  was  passed  through 
Miscellaneous  the  IIousc  of  Commous  in  1549,  for  making 
facts.  some  considerable  alterations  in  the  process  of 
the  common  law  ;  but  it  was  thrown  out  in  the  House  of 
Lords.  A  long  discourse  on  this  topic  of  reforming  the 
common  law  was  written  about  this  time,  which  Bishop 
Burnet  says  he  had  seen.  It  is  there  complained  that  the 
law  of  England  was  a  barbarous  kind  of  study,  and  did  not 
lead  men  into  a  finer  so?'t  of  learning ;  which  made  common 
lawyers  so  unfit  for  negotiating  foreign  affairs.  It  was 
therefore  proposed  by  this  author  tbat  the  common  and 
statute  law  should  be  digested  into  a  body  under  titles  and 
heads,  and  put  into  good  Latin,  in  imitation  of  the  Roman 
laws;*  a  proposal  which,  it  should  seem,  was  less  neces- 
sary now  than  it  ever  had  been,  as  Fitzherbert's  and  Ras- 
telTs  works  were  new,  and  had  at  least  made  a  great  step 
towards  a  complete  digest.  The  whim  of  imitating  the 
Roman  law  so  closely  as  to  adopt  its  language,  was  taken 
up  and  executed  by  a  writer  in  after-times  ;^  the  success  of 
which  performance  is  a  more  decisive  answer  to  the  above 
project  than  many  arguments  of  exj^edience  and  propriety. 

An  order  was  made  in  the  society  of  the  Inner  Temple, 

'  Orig.  Jurid.,  59,  60.     Tvp.  Antiq.,  806.      ^  ibjj_^  549^ 
2  Typ.  Antiq.,  809.  *  Burn.  Kef.,  vol.  ii.,  91,  92. 

*  Dr.  Cowell's   Inslitutiones  Juris  Anglicani,  published   in  the  reign  of 
James  I. 
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in  3  and  4  riiilip  and  Marj,  that  tliencefortli  no  attorney, 
or  common  solicitor,  should  be  admitted  into  that  house 
without  the  assent  and  agreement  of  their  parliament.^ 

The  grievance  of  long  beards  was  not  yet  removed.  We 
find  an  order  was  made  in  the  Inner  Temple,  that  no  fellow 
of  that  house  should  wear  his  beard  above  three  weeks' 
growth,  upon  pain  of  forfeiting  twenty  shillings.^  In  the 
Middle  Temple,  an  order  was  made  in  4  and  5  Philip  and 
Mary  that  none  of  that  society  should  wear  great  breeches 
in  their  hose,  made  after  the  Dutch,  Spanish,  or  Almain 
fashion,  or  lawn  upon  their  caps,  or  cut  doublets,  on  pain 
of  forfeiting  3s.  4d. ;  for  the  second  offence,  the  offender 
was  to  be  expelled. 

In  3  and  4  Philip  and  Mary,  an  order  was  made  by  the 
society  of  Lincoln's  Inn,  that  thenceforth  none  should  be 
admitted  into  that  house  who  had  not  been  of  an  inn  of 
Chancery  before  the  space  of  one  3'ear,  unless  he  paid  forty 
shillings  at  admittance.^  In  1  and  2  Philip  and  Mary,  a 
gentleman  of  Lincoln's  Inn  was  fined  five  groats  by  a  spe- 
cial order,  for  going  in  his  study-gown  in  Oheapside  on  a 
Sunday  about  ten  o'clock  in  the  forenoon,  and  in  West- 
minster Hall,  in  the  term-time,  in  the  forenoon.* 

In  3  and  4  Philip  and  Mary,  the  following  orders  were 
agreed  upon  to  be  observed  in  all  the  four  inns  of  court : 
That  none  of  the  companions,  except  knights  or  benchers, 
should  wear  in  their  doublets  or  hose,  any  light  colors,  ex- 
cept scarlet  and  crimson ;  nor  wear  any  upper  velvet  cap, 
or  any  scarf,  or  wings  in  their  gowns,  white  jerkins,  bus- 
kins, or  velvet  shoes,  double  cuffs  on  their  shirts,  feathers 
or  ribbons  on  their  caps,  on  pain  of  forfeiting  3s.  4d.,  and 
for  the  second  offence,  of  expulsion.  No  attorney  was  to 
be  admitted  into  any  of  the  houses :  and  in  all  admissions 
thenceforward  this  condition  was  to  be  implied :  that  if  he 
who  was  admitted  practised  attorney  si  dp,  he  should  be  ipso 
facto  dismissed,  and  have  liberty  to  repair  to  the  inn  of 
Chancery  from  whence  he  came,  or  to  any  one  of  them,  if 
he  were  of  none  before.  It  was  required  that  none  of  the 
companies  of  such  houses  should  wear  their  study-gowns 
into  the  city  any  further  than  Fleet  Bridge  or  Ilolborn 
Bridge ;  nor  might  they  wear  them  as  far  as  the  Savo}',  upon 
like  pains  as  those  before  mentioned.     None  of  the  said 

1  Dugd.  Orig,  147.  ^  n^jj.^  n^^  s  _[ijjj_^  042.  i  jbid.,  243. 
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companions,  when  in  commons,  might  wear  Spanish  cloaks, 
sword  and  buckler,  or  rapier,  or  gowns  and  hats,  or  gowns 
girded  with  a  dagger  on  the  back,  upon  the  like  pain. 

The  moot-cases  in  any  of  the  houses  of  court  were  not 
to  contain  more  than  two  points  for  argument :  they  were 
to  be  brought  in  pleading,  and  the  puisne  of  the  bench  was 
to  recite  the  whole  pleading.  ISTone  of  the  bench  were  to 
argue  above  two  points  ;  if  any  did,  the  reader  was  to  re- 
monstrate with  him,  and  correct  it  in  future.  Every  reader 
of  a  court  of  Chancery  was  to  give  the  same  orders  about 
apparel,  weapons,  and  study-gowns,  to  his  house  of  Chan- 
cery. Among  the  same  regulations  it  was  ordained,  that 
none  of  the  said  companions  under  the  degree  of  a  knight, 
being  in  commons,  should  wear  any  beard  above  three 
weeks'  growth,  on  pain  of  forfeiting  forty  shillings,  and 
double  the  sum  every  week  after  monition  (a)? 
. ^ 

(a)  The  reader  is  again  directed  to  that  interesting  and  valuable  work, 
"  The  Lives  of  the  Judges,"  by  Mr.  Foss,  for  much  information  upon  all 
these  subjects, 

1  Dugd.  Orig.,  310. 
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ELIZABETH. 

The  Eeformation  Ke-established — Simony  —  The  Statute  of  La- 
borers—  Of  Vagrants  —  Of  the  Poor  —  Hospitals  —  Statute  op 
Charftabi.e  Uses  —  Of  Church-Leases  —  Of  Bankrupts —  Fraud- 
tjlext  Conveyances  —  Eecovery  Suffered  by  Tenant  for  Life  — 
Eecoveries  and  Fines,  Effect  of  —  Shelly's  Case — Archer's  — 
Feoffment  by  Tenant  in  Tail  —  Fines,  Statute  op  —  Jointures  — 
Devises  of  Land  —  Executors  and  Administrators  —  Usury  — 
Stolen  Horses  —  Error  in  the  Exchequer  Chamber  —  Removal 
of  Causes  out  of  Inferior  Courts  —  Process  and  Proceedings  — 
Actions  upon  Penal  Statutes  —  Of  Jeofails. 

THE  first  object,  at  the  commencement  of  this  queen's 
reign,  was  to  establish  the  Reformation  upon  the  foot 
it  was  on  at  the  death  of  Edward  VI,  («).  For  Ti.e  Reformation 
this  purpose  was  made  stat.  1  Elizabeth,  c,  1,    'e'^«'»i^i'«i^«'i- 

(a)  That  is  to  say,  on  the  footing  of  tlie  ro_yal  supremacy,  tlie  spiritual  su- 
premacy of  the  crown,  or  its  supremacy  in  spiritual  matters,  which  had  been 
established  by  Henry  VHL,  and  had  been  exercised  by  Edward  VI.  for  the 
purpose  of  altering  the  religion  of  the  cluirch  and  state.  That  supremacy 
■which  Henry  Vlll.  had  assumed  was  the  same  supremacy  wliich  had  been 
formerly  exercised  by  the  pope,  and  was  therefore  purely  spiritual,  so  far  as 
it  had  ever  been  allowed  or  recognized  by  law,  as,  for  instance,  in  the  appro- 
bation of  the  elections  of  bishops,  or  in  ajipeals  upon  spiritual  matters,  such 
as  questions  of  faith  or  discipline,  excomnumications,  dispensations,  and  the 
like.  On  any  other  matters  than  such  as  were  purely  spiritual,  the  law  had 
not  recognized  the  papal  supremacy,  save,  perhaps,  on  the  two  subjects  of 
matrimony  and  testament,  of  which,  if  the  latter  was  exceptional  and  anom- 
alous, it  was  an  exception  and  an  anomaly  allowed  by  the  law  of  England 
itself,  and  for  that  very  reason  the  exception  itself  proved  the  rule,  that  the 
assertion  of  the  papal  supremacy  was  not  recognized  by  the  law  except  as  to 
spiritual  matters;  so  that  it  was  in  its  nature  purely  spiritual.  Hence  its 
assumption  by  Henry  VIII.  involved  and  implied  the  assumption  of  a  spir- 
itual supremacy  to  the  extent  to  which  it  had  been  exercised  by  the  pope; 
and  accordingly  it  had  been  held  by  the  courts  of  law  in  the  reign  of 
Edward  VI.  that  the  royal  supremacy  did  involve  and  im])ly  just  the  same 
spiritual  supremacy  as  the  pope  had  exercised,  insomuch  tliat,  as  the  pope 
had  claimed  and  been  allowed  by  law  to  exercise  his  supremacy  in  spiritual 
acts,  as  supreme  ordinary,  without  regard  to  the  authority  of  the  bishops,  so 
the  king  had  jjower,  by  virtue  of  the  same  supremacy,  to  exercise  spiritual 
power  and  do  spiritual  acts,  as  the  poj)e  had  done,  and  as  supreme  ordinary, 
without  regard  to  the  bishops  [Grendon  v.  The  Bishop  of  Lincoln,  Ploivden's 
Reps.).  Accordingly,  this  having  been  judicially  determined  in  the  reign 
VOL.  V.  — 15  169 
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wliicli  began  this  great  work  in  the  manner  Henry  VIII. 
had  done,  bj  first  abolishing  the  authority  of  the  pope.     It 

of  Edward  VI.  to  be  the  meaning  of  the  "  royal  supremacy,"  as  distinct  from 
or  added  to  the  mere  sovereignty, —  i.e.,  a  spiritual  snpi-emacy, —  jiarliameiit, 
at  the  accession  of  the  queen,  proceeded  most  distinctly  to  revest  it  in  the 
crown.  And  it  will  be  seen  by  the  terms  of  the  statute,  as  quoted  by  the 
author,  it  declared  that  no  foreign  prelate  should  exercise  any  spiritual, 
authority  in  the  realm,  and  that  "all  such  authority  before  exercised  and 
used  should  be  annexed  and  united  to  the  crown."  In  other  words,  parlia- 
ment, as  might  be  expected,  more  expressly  and  more  distinctly  than  before 
defined  the  royal  supremacy  as  a  spiritual  supremacy,  and  vested  in  the 
crown  such  supremacy  as  the  pojje  had  exercised,  which  was  entirely  spir- 
itual, the  pope  never  liaving  been  permitted  to  exercise  any  other  than  a 
spiritual  supremacy  within  the  realm,  and  any  extension  of  it  to  temporalty 
having  been  always  carefully  and  jealously  guarded  against;  so  that  if  that 
were  all  that  had  been  intended,  these  formidable  statutes,  and  these  solemn 
declarations,  and  these  new  oaths  were  all  extremely  idle  and  futile,  and 
there  would  have  been  no  occasion  to  use  the  new  phrase  qi"  tile  "royal  su- 
premacy." Parliament  well  knew  that  this  was  a  new  prerogative,  and  re- 
quired statutable  definitions  and  declarations,  and  so  defined,  declared,  and 
-enacted  it  as  what  it  obviously  was,  namely,  a  purely  spiritual  supremacy. 
On  the  other  hand,  it  is  to  be  observed,  in  order  to  guard  against  a  common- 
error,  and  avoid  a  common  fallacy,  this  was  a  spiritual  supremacy.  It  is 
necessary  to  observe  and  to  adhere  to  both  parts  of  the  definition  of  tiie  royal 
supremacy  thus  given  by  the  courts  of  law  and  by  legislative  enactment,  that 
it  was  a  spiritual  supremacy.  For  this  is  what  the  papal  supremacy  was ;  it 
was  spiritual,  and  it  was  a  supremacy.  That  is  to  say,  not  an  ordinary  spir- 
itual ministry  ;  not  an  ordinary  ministry  of  spiritual  things;  not  the  admin- 
istration of  the  sacraments,  for  instance,  or  the  exercise  of  ordinary  pastoral 
and  spiritual  functions;  not  even  the  exercise  of  ordinary  episcopal  juris- 
diction. All  tliese  were  no  parts  of  the  supremacy.  The  application  of  the 
test  supplied  by  judicial  decisions  and  legislative  definitions  alike  make  this 
plain.  It  was  no  part  of  the  office  of  the  pope,  as  pope,  to  preach  or  admin- 
ister the  sacraments,  and  if  he  did  those  things,  it  was  as  priest,  not  as  pope. 
Again,  it  was  no  part  of  the  office  of  the  pope,  as  pope,  to  ordain  priests,  or 
even  consecrate  bishops  or  archbishops ;  if  he  did  those  things,  it  was  as 
bishop,  as  archbishop,  or  as  patriarch.  His  spiritual  authority,  by  virtue  of 
his  supremacy,  was  to  approve  of  the  elections  of  bishops  and  archbishops, 
to  receive  appeals  from  their  decisions  on  spiritual  matters,  and  to  convene 
councils  and  correct  or  propound  definitions  of  faith  or  of  morals,  or  enforce 
the  observance  of  spiritual  discipline,  or  the  forms  of  worship  and  ritual. 
All  this  was  spiritual,  and  all  this  was  involved  in  the  papal  supremacy. 
And  all  this  had  been  vested  by  statute  in  the  crown,  because  it  was  not  in 
the  crown  before ;  and  all  this  bad  been  divested  out  of  the  crown  by  repeal 
of  those  statutes  (which  again  showed  that  it  was  not  in  the  crown  at  com- 
mon law) ;  and  all  this  was  now  revested  in  the  crown  by  the  statutes  passed 
under  Elizabeth.  An  inspection  of  the  statutes  of  Henry  will  show  this 
clearly ;  an  inspection  of  the  statutes  of  Mary  will  show  it  more  clearly ; 
an  inspection  of  the  statutes  of  Elizabeth  will  show  it  more  clearly  still,  and 
put  it  beyond  a  doubt.  Every  one  of  those  heads  or  branches  of  papal 
spiritual  jurisdiction  which  had  been  vested  in  the  crown  by  the  statutes  of 
Henry,  were  divested  out  of  the  crown  by  the  statutes  of  Mary,  and  were 
now  revested  in  the  crown  by  the  statutes  of  Elizabeth ;  and  this  after  judi- 
cial determinations  describing  the  supremacy  as  embracing  the  purely  spir- 
itual.    The  act  of  Elizabeth,  not  content  with  a  repeal  of'the  statute  of  Mary, 
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was  thereby  enacted,  that  stat.  1  and  2  Pliilip  and  Mary,  c. 
8,  should  be  repealed,  and  that  the  following  statutes  should 

expressly  one  by  one  revives  the  statutes  of  Henry,  and  goes  on  to  enact 
that  they  shall  be  in  full  force  and  effect,  and  that  all  branches  thereof 
should  be  taken  to  extend  to  the  queen  as  largely  as  any  of  them  did  ever 
extend  to  tlie  late  king  Henry.  And  tlien  it  goes  on  to  declare,  not  only 
that  the  spiritual  authority  of  any  foreign  prelate,  i.  e.,  the  pope,  shall  be 
Utterly  abolished  within  the  realm  ;  but  (in  a  clause  omitted  by  tlie  author) 
that  "such  jurisdictions,  superiorities,  and  pre-eminence,  spiritual  and 
ecclesiastical,  as  by  any  spiritual  or  ecclesiastical  power  or  duthority,  hath 
heretofore  been,  or  may  be,  lawfully  used  or  exercised  for  the  visitation  of 
the  ecclesiastical  state  and  person,  and  for  the  reformation,  order,  and  cor- 
rection of  the  same,  and  of  all  manner  of  errors,  heresies,  schisms,  abuses, 
and  ofTences,  shall  forever  be  united  to  the  crown."  It  would  l)e  impossible 
to  imagine  words  more  clearly  and  thoroughly  carrying  out  the  judicial 
definition  of  the  royal  supremacy  already  given,  tiiat  it  included  all  that  the 
papal  supremacy  had  been  allowed  to  include,  that  is,  all  matters  of  spiritual 
.supremacy.  And  it  would  be  impossible  to  imagine  words  more  clearly  or 
more  strongly  embracing  everything  that  could  come  within  the  range  of  a 
spiritual  supremacy.  It  would  not,  of  course,  include  the  ministration  of 
the  sacraments,  or  the- ordinary  pastoral  or  episcopal  functions,  as  ordina- 
tions, consecrations,  and  the  like,  for  these  were  no  jiarts  of  tlie  supremacy; 
but  it  would,  and  was  always  afterwards,  lield  to  include  the  definition  of 
doctrine  as  to  the  sacraments,  or  the  correction  of  discipline  as  to  their  ad- 
ministration, or  the  decision  of  all  points  of  dispute  as  to  worship  or  ritual, 
faith  or  morals,  for  such  was  the  supremacy.  Only,  as  tlie  actual  exercise 
of  this  authority  by  a  female  sovereign  might  be  deemed  indecent,  the  act 
went  on  to  provide  that  it  might  be  exercised  by  commissioners,  who  might 
be  ecclesiastics,  but  who  might  be  partly  laymen,  and  wiio,  whether  ecclesi- 
astics or  laymen,  would  derive  their  authority  entirely  from  the  crown.  And 
the  act  went  on  to  provide  an  oath,  that  the  queen  was  supreme  governor  in 
spiritual  causes,  that  is,  that  she  had  power  to  determine  all  appeals  in 
spiritual  cases;  in  other  words,  that  she  was  the  supreme  and  ultimate 
authority  on  all  matters  of  faith  or  worship.  It  is  true  that,  in  a  clause  not 
noticed  by  the  author,  it  was  enacted  that  the  commissioners  should  not 
liave  power  to  determine  any  matter  to  be  heresy,  except  such  as  had  before 
been  so  determiued  by  the  canonical  Scriptures,  or  the  first  four  general 
councils,  or  which  hereafter  shall  be  declared  heresy  by  the  high  court  of 
parliament,  with  the  assent  of  convocation  ;  but  this  was  only  a  limitation  of 
the  authority  of  the  commissioners,  whom  the  crown  was  only  empowered 
to  appoint,  and  it  was  not  a  limitation  upon  the  royal  svipremacy  itself,  and 
even  if  it  was,  it  was  only  by  subjecting  it  to  the  authority  of  parliament, 
which  no  doubt,  ultimately,  after  the  Restoration,  by  the  Act  of  Uniformity, 
became  virtually  the  depository  of  the  supremacy.  And  so  in  the  course 
of  time  the  royal  supremacy  worked  itself  out,  so  to  speak,  into  a  parliamen- 
tary supremacy,  which  indeed  was  its  natural  inevitable  development. 
For  what  was  the  royal  supremacy  but  a  lay  supremacy  ?  The  laity,  em- 
bodied in  royalty,  seized  the  supreme  power  in  spirituals,  and  hence  when 
the  royal  power  became  limited  and  restrained  by  parliament,  the  supremacy 
was  so  restrained,  and  in  the  results  virtually  transferred  to  parliament, 
as  representing  the  nation  at  large.  But  at  present  we  are  rather  concerned 
with  what  the  royal  supremacy  was  at  the  time  of  Elizabeth  considered  to 
be,  and  as  to  its  real  character  and  scope.  And  there  never  was  a  sov- 
ereign who  had  a  deeper  or  stronger  interest  in  upholding  it  to  the  highest 
and  the  utmost  as  a  spiritual   supremacy.     So  far  from  her  having  less 
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stand  revived,  namely,  stat.  23  Ilenrv  YIII.,  c.  9,  ordain- 
ing that  no  one  should  be  cited  out  of  the  diocese  where  he 

disposition  than  Henry  to  uphold  it,  she  had  infinitely  more.  To  her  it 
■was  vital.  It  was  infinitely  more  than  it  ever  could  have  been  to  him. 
For  her  title  to  the  throne  depended  upon  it.  This  will  be  obvious  upon 
a  little  consideration.  Henry  had  broken  with  Rome  upon  tlie  very 
question  as  to  the  supremacy  of  the  see  of  Rome  in  matrimonial  causes. 
The  see  of  Rome  held  that  his  marriage  with  her  mother  was  invalid  ;  he 
asserted  tlie  sufticiency  of  a  local  determination  of  its  validity.  It  is  true 
that  tlie  court  of  Rome  also  asserted  its  power  to  dispense  with  disabilities 
or  dissolve  a  marriage,  but  it  had  declined  to  dissolve  the  marriage  with 
Catherine;  and  the  king,  on  the  otiier  hand,  had  denied  the  necessity  for 
such  a  dissolution,  and  had  asserted  his  own  supremacy,  and  his  own  au- 
thoiity  to  dissolve  it.  For  that  was  what  was  meant  by  his  asserting  his 
supremacy;  and  hence  he  had  statutable  power  to  ajjpoint  delegates  to  deter- 
mine finally  all  appeals.  The  legitimacy  of  Elizabeth,  therefore,  and  her 
common-law  title  to  the  throne,  entirely  depended  upon  tlie  royal  supremacy 
in  a  matter  which  had  always  been  regarded  as  spiritual,  i.  e.,  the  validitv 
of  marriages.  It  is  true  that  afterwards  the  marriage  with  her  mother  had 
been  declared  invalid  and  void  by  Cranraer,  and  disapproved  by  parliament ; 
but  an  obstacle  raised  by  parliament  could  be  removed,  and  was  removed,  by 
parliament;  and  thus  her  title  became  parliamentary.  But  her  parliament 
was  vigorously  anti-papal,  and  was  prepared  to  go  any  lengths  in  upholding 
the  royal  supremacy  against  the  papal.  And  as  already  seen,  parliament 
had  given  the  queen  the  same  power  Henry  had  of  appointing  commissioners 
to  determine  all  ecclesiastical  matters,  the  effect  of  which  was,  that  the 
queen  could  at  any  moment,  if  she  pleased,  have  had  Cranmer's  decision 
overruled,  and  her  mother's  marriage  reaffirmed,  and  her  own  legitimacy 
declared,  or  she  could  have  had  it  declared  by  parliament.  With  her  char- 
acteristic prudence,  she  preferred  to  avoid  reopening  so  delicate  and  dis- 
agreeable a  question,  and  to  rest  upon  a  parliamentary  title.  But  this  was 
a  title  held  only  upon  condition  of  an  unsparing  as.sertion  of  the  royal  su- 
premacy as  against  the  papal.  Hence,  all  through  her  reign,  the  deference 
which,  with  all  her  despotic  spirit,  she  showed  to  parliament,  or  professed 
•to  show,  whenever  she  saw  symptoms  of  its  being  displeased  ;  and  hence  the 
rigor  with  which  she  asserted  the  royal  supremacy  and  repressed  the  asser- 
tion of  the  papal.  It  was,  so  to  speak,  the  condition  upon  which  she  held 
her  throne.  Hence  there  was  a  studious  endeavor,  all  through  this  reign, 
to  confound  the  temporal  sovereignty  with  the  spiritual  supremacy.  The 
measures  taken  at  the  commencement  of  this  reign  for  the  restoration  of 
religion  as  it  had  been  altered  under  Edward,  was  the  result  of  a  policy 
almost  unnecessary  on  the  part  of  the  queen,  and  of  servility  equally  in- 
terested on  the  part  of  her  ministers.  It  could  not  have  been  the  result  of 
conviction  on  the  part  either  of  the  sovereign  or  her  statesmen,  since  she 
and  they  had  alike  professed  to  be  Roman  Catholics,  and  she  had  at  her 
coronation  taken  the  oath  to  protect  the  Roman  Catholic  religion.  Her 
chief  minister,  Cecil,  had  been  one  of  those  who  had  received  the  papal 
legate  when  he  came  to  reconcile  the  kingdom  to  the  see  of  Rome  {Stryp", 
iii.,  157),  and  he  had  been  in  communion  with  the  Roman  Catholic  Church 
to  the  close  of  the  late  reign  [Dr.  Nare's  Memoires  of  Lord  Burghley).  But 
he  was  a  holder  of  church  property,  as  most  of  the  members  of  the  council 
were ;  and  that  question  of  church  property,  as  has  been  seen  in  the  reign 
of  Mary,  was  vital  to  the  interests  of  a  large  body  of  the  gentry.  As  re- 
gards the  queen,  her  position  was  such  that  she  could  scarcely  hold  her 
crown  and  remain  in  communion  with  Rome.     For  according  to  the  view 
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dwells  ;  stat.  24  Henry.  VIII.,  c.  12,  taking  away  appeals  to 
the  see  of  Rome;  stat.  25  Henry  VIIL,  c.  19,  concerning 

of  the  Church  of  Kome,  distinctly  confirmed  by  parliament  in  statutes  of 
the  reigns  of  Henry  and  of  Mary,  still  unrepealed,  she  was  not  legitimiite, 
and  so  had  no  title  to  the  crown  by  descent.  Not  only  the  statute  of  Henry 
VIII.,  by  which  she  had  been  pronounced  illegitimate,  was  still  in  force, 
but  another  statute  confirming  it,  passed  in  the  last  reign.  And  it  is  most 
j  remarkable  that  Elizabeth  never  ventured  to  propose  the  repeal  of  these 
statutes.  It  was  impossible  that  she  and  Mary  could  both  be  legitimate,  and 
the  opinion  of  the  country  so  strongly  preponderated  in  favor  of  the  legiti- 
macy of  Mary,  and  the  validity  of  Catherine's  marriage,  that  Elizabeth 
Inever  proposed  the  repeal  of  the  statutes  declaring  herself  to  be  illegitimate. 
Clearlf,  then,  she  had  no  title  to  the  throne  by  descent.  Her  title  could 
only  be  parliamentary,  and  though,  in  her  iiroclamations,  she  claimed  to  be 
right  heir  in  blood,  she  took  care  to  mention  the  consent  of  the  nation ;  and 
this  no  doubt  was  her  true  title.  The  act  settling  her  title  sought  indeed  to 
blend  together  her  presumed  right  from  royal  descent  with  that  which  she 
derived  from  parliament:  but  the  two  things  were  inconsistent,  for  if  she 
had  title  by  descent,  the  statute  was  idle,  and  the  statute  was  founded  on  the 
supposition  of  illegitimacy.  The  statute  declared  that  she  was  and  ought 
to  be  rightful  and  lawful  queen  —  rightly,  lineally  and  lawfully  descended, 
and  come  of  the  blood-royal,  to  whom  and  the  heirs  of  her  body  the  crown 
belonged  as  rightly  as  the  same  ever  did  to  her  father  or  brother,  since  the 
Act  of  Succession  in  the  35th  Henry  VIIL;  and  it  then  enacted  that  this 
recognition,  in  union  with  the  limitation  in  that  statute,  should  be  the  law 
of  the  realm,  and  that  every  judgment  and  act  derogatory  to  either  should 
be  void  and  of  no  efJect.  To  this  was  adiled  an  act  which,  without  reversing 
the  attainder  of  her  mother,  restored  Elizabeth  in  blood,  and  rendered  her 
inheritable  to  her  mother,  and  to  all  her  ancestors ;  so  that  these  acts,  which 
of  course  were  idle  if  she  was  iegitiiuate  and  had  a  good  title  by  descent, 
rather  seemed  to  recognize  her  illegitimacy,  and  to  confer  upon  her  a  par- 
liamentary title  to  the  crown,  founded  entirely  on  statute.  But  it  was  a 
title  utterly  inconsistent  with  continuance  in  the  communion  of  Rome,  for 
to  have  sought  any  recognition  from  Rome  would  have  implied  that  the  title 
rested  on  the  concession  of  Kome,  and  this  would  never  have  been  assented 
to  by  parliament;  so  that  ex  necessitate  Elizabeth's  title  w;!s  entirely  parlia- 
mentary, and  was  entirely  inconsistent  with  continuance  in  the  Roman  com- 
munion. This  was  evidently  present  to  the  minds  of  the  queen  and  of  par- 
liament from  the  first,  and  lience  the  very  first  measures  pjissed  after  that 
which  settled  the  crown  upon  her  was  to  sever  all  connection  with  Rome, 
and  declare  hostility  against  all  adherents  to  the  see  of  Rome  as  enemies  to 
the  state.  And  it  is  this  necessary  connection  between  the  ecclesiastical 
question  and  the  question  of  title  to  the  sovereignty  which  is  the  key  to  the 
whole  policy  of  the  reign,  and  to  the  main  features  of  its  law  and  legislation. 
For  as  it  affected  the  legislation  as  to  the  church  and  state,  it  indirectly 
affected  all  the  other  more  important  measures  of  the  reign.  The  j)apal 
supremacy  was  at  once  and  finally  abolished,  and  the  royal  supremacy  re- 
stored ;  and  this,  of  course,  carried  with  it,  as  it  was  a  spiritual  supremacy, 
the  jiower  to  effect  any  alterations  in  leligioii.  The  st;itutes  passed  in  the 
last  reign  for  the  restoration  of  the  papal  supreni;\ey  and  the  old  religion 
were  repealed,  and  the  acts  of  Henry  Vlll.  and  Eilwanl  VI.,  in  destruction 
r>r  the  papal  supremacy  and  in  alteration  of  the  old  religion,  were  for  the 
ni  St  part  revived.  It  was  enacted  that  the  Hook  of  Common  Prayer  should 
be  alone  used  by  ministers  in  all  churches,  under  the  penalties  of  forfeiture, 
degradation,  and  death;  that  llie  spiritual  authority  of  every  foreign  prelate 
15* 
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tlie  submission  of  the  clergj;  stat.  25  Henry  VIII,,  c.  20, 
restraining  the  payment  of  tirst-fruits  and  tenths  to  the  see 

vithin  the  realm  should  be  abolished  ;  that  the  jurisdiction  for  the  correction 
of  all  errors,  heresies,  schisms,  and  abuses  (the  very  words  used  in  describing 
the  spiritual  supremacy  of  the  see  of  Rome)  siiould  be  annexed  to  the 
crown,  with  the  power  of  delegating  such  jurisdiction  to  any  persons  at  the 
pleasure  of  the  sovereign  ;  that  the  penalty  for  assisting  the  papal  authority 
should  ascend,  on  the  repetition  of  the  otience,  from  tlie  forfeiture  of  real 
and  personal  property,  to  perpetual  imprisonment,  and  from  perpetual  im- 
prisonment to  death;  and  that  all  clergymen  and  all  laymen,  suing  out  the 
liverv  of  their  lands,  should,  under  pain  of  deprivation,  take  an  oath  declar- 
ing her  to  be  supreme  in  all  ecclesiastical  or  spiritual  things  or  causes,  as 
well  as  temporal,  and  renouncing  all  foreign  ecclesiastical  jurisdiction  what- 
ever within  the  realm.  Thus,  therefore,  at  the  outset  of  the  reign  not  only 
was  the  papal  supremacy  abolished,  but  the  mere  maintenance  of  it  as  a 
spiritual  supremacy  was  made  penal  and  punishable  with  death,  and  not 
only  so,  but  the  penalty  of  forfeiture  of  office  or  of  lands  was  imposed  on 
persons  not  taking  tiie  oath  to  maintain  the  royal  supremacy,  so  that  no 
Catholic  heir  could  inherit  his  lands  without  renouncing  liis  religion.  What 
the  royal  supremacy  really  meant  was  soon  shown.  The  tender  of  this  oath 
of  supremacy  was  made  the  means  of  depriving  all  the  bishops;  and  then 
the  queen,  under  the  authority  of  the  revived  statutes  of  Henry,  could  vir- 
tually direct  the  appointment  of  new  prelates  in  all  the  vacant  sees,  and  of 
course  take  care  that  they  were  opponents  of  the  old  religion.  Thus,  prac- 
tically, the  royal  supremacy  involved  the  power  of  directing  the  religion  of 
the  church,  and  of  settling  its  forms  of  faith  and  worship.  For  the  bishops 
could  enforce  on  the  clergy  tlie  religion  the  state  prescribed  to  them,  and 
indeed  the  same  means,  the  tender  of  the  oaths  of  supremacy,  excluded 
from  their  benefices  ail  the  clergy  who  adhered  to  the  old  faith.  Thus 
it  was  made  manifest  what  the  royal  supremacy  meant,  and  it  was  shown 
that  it  was  a  spiritual  supremacy.  This,  of  course,  involved  the  power 
to  alter  or  declare  matters  of  faith  and  worship,  and  at  all  events,  to 
exercise  the  supreme  power  in  so  doing;  just  as  popes  had  convened  or  dis- 
solved councils,  and  approved  or  disapproved  of  their  canons  or  decrees. 
That  such  had  been  the  {lower  of  the  pope  had  been  recognized  again  and 
again  in  our  courts  of  law,  in  which  the  pope  was  commonly  called  "the 
apostle,"  or  "  our  holy  father  the  pope,"  and  the  canons  of  council  convened 
by  him,  and  approved  by  him,  and  only  such  can(jns,  had  been  often  recog- 
nized as  the  law  of  the  church.  And  some  of  these  cases  were  recognized  in 
tliis  very  reign  {Digby's  Case,  4  0>fce's  Reps.,  IS).  The  assumption,  then,  by 
the  crown  of  the  same  supremacy,  that  is,  a  spiritual  supremacy,  would  in- 
volve the  "power,"  if  not  of  altering  or  declaring  matters  of  faith  and 
worship,  at  all  events  of  exercising  the  supreme  power  in  controlling  them  ; 
which,  when  enforced  by  the  power  of  an  absolute  sovereign,  would  come  of 
course  practically  to  the  same  thing.  And  so  the  assumption  of  the  su- 
premacy by  Henry  VIII.  would  practically  involve  and  imply  a  power  thu5 
to  alter  or  declare  matters  of  faith  and  worship,  and  had  been  so  understood 
and  declared  in  the  reign  of  Edward  VI.  Hence  its  assumption  was  in 
itself  not  merely  a  separation  from  Kome,  but  a  complete  and  fundamental 
change  in  religion,  or  at  least  the  foundation  of  such  a  change,  because  it 
was  the  assumption  of  a  power  to  change,  and  therefore  of  a  principle  fun- 
damental to  the  whole  fabric  of  faitJi  and  worship.  For  the  assumption  of  a 
power  to  alter  or  declare  implied  that  what  was  held  was  held  on  the  authority 
of  this  power  wiiich  thus  cuuld  alter  and  declare.  And  accordingly  Henry, 
after  the  assumption  ot  the  supremacy,  had  claimed  to  declare,  as  he  did  in 
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of  Eome,  and  for  electing  and  consecrating  archbishops  and 
bishops;  stat.  25  Henry  VIII.,  c.  21,  concerning  exactions 

the  "Act  of  the  Six  Articles,"  wliat  were  the  main  articles  of  faith,  and  al- 
though it  happened  that  he  chose  to  adhere  to  the  ancient  dogmas  thereupon, 
that  -was  the  mere  result  of  his  own  absolute  and  arbitrary  will,  and  it  was 
plainly  implied  that,  had  his  will  been  otherwise,  the  articles  of  faith  de- 
clared would  have  been  ditferent.  And  so  accordingly  they  were  in  the 
reign  of  Edward  VI.,  and  by  degrees  the  old  faith  was  departed  from  and 
altered  by  the  royal  will,  and  new  articles  of  faith  declared,  in  the  exercise 
of  that  new  prerogative  of  the  royal  sujiremacy  which  the  courts  of  law  in 
that  reign  held  to  imply  all  the  spiritual  power  exercised  by  the  pope.  The 
author  therefore  observes  truly  that  when  Elizabeth  resolved  to  establish  the 
Reformation  upon  the  footing  it  was  on  the  death  of  Edward  VJ.,  she  began 
the  work  in  the  manner  Henry  VIII.  had  dc^ne,  although,  when  he  adds  that 
this  was  by  abolishing  the  authority  of  the  i)ope,  he  understates  it,  and  ought 
rather  to  have  said,  that  it  was  by  assuming  the  authority  of  the  pope.  For 
that  this  was  so,  and  that  such  was  the  real  meaning  of  the  assumption  of 
the  royal  supremacy,  is  manifest.  It  had  been  so  held  in  courts  of  law  in 
the  previous  reigns,  and  it  was  so  held  in  the  present.  For  in  the  course  of 
this  reign,  in  a  case  in  which  a  question  arose  upon  the  validity  of  a  dis- 
pensation, discharge,  and  dissolution  ijy  Henry  Vlll.  of  one  of  the  monas- 
teries, it  was  laid  down  by  the  court,  that  it  appeared  by  the  book  that  the 
pope  might  have  discharged  a  monk  from  his  profession,  and  by  consequence, 
by  the  statute  25  Henry  VIII.,  c.  21  (the  act  of  the  supremacy),  the  king 
might  do  it;  and  accordingly  he  had  discharged  the  monks  of  their  order 
and  profession  ( The  Case  of  the  Dean  and  Chapters  of  Norwich,  3  Coke  Reps., 
74).  It  would  be  impossible  to  imagine  an  exercise  of  power  more  purely 
spiritual  than  this,  and  it  was  justified  entirely  on  the  ground  that  the  stat- 
ute ot  the  supremacy  vested  in  the  king  all  the  spiritual  supremacy  and 
power  which  had  before  been  exercised  by  the  pope.  And,  beyond  all 
doubt,  this  was  the  view  taken  by  the  queen  herself  of  her  prerogative  in 
mattersiof  religion ;  and  such  was  the  power  she  exercised  throughout  the 
whole  period  of  her  reign.  The  ecclesiastical  policy  of  Elizabeth  was  in 
thorough  consistency  with  that  of  her  sister,  her  brother,  and  her  father.  It 
consisted  simply  in  the  assertion  of  the  royal  supremacy  in  spiritual  not  less 
than  in  temporal  matters.  "The  acts  by  which  the  ecclesiastical  revolution 
was  accomplished,"  says  Sir  J.  Mackintosh,  "consisted  in  the  revival  of  all 
the  statutes  of  Henry  VlII.  against  foreign  jurisdiction,  which,  in  imitation 
of  that  monarch's  equivocal  language,  they  called  restoring  the  ancient 
jurisdiction  of  the  crown  over  the  state  ecclesiastical"  (1  Eliz.,  c.  6),  "to- 
gether with  the  revival  of  the  Protestant  statute  of  Edward  respecting  the 
sacrament  of  the  altar."  All  spiritual  jurisdiction  was  by  the  same  act  ex- 
pressly annexed  to  the  crown,  and  the  sovereign  was  empowered  to  exercise 
it  by  commissioners  appointed  under  the  great  seal  (Mack.  Hist.  Eng.,  vol. 
iii.,  c.  1).  And  accordingly  a  commission  was  issued  to  consecrate  an  arch- 
bishop (Ibid.).  And  commissions  of  delegates  were  issued  all  thnnigh  the 
reign,  for  the  purpose  of  hearing  and  determining  appeals  from  the  arch- 
bishop in  spiritual  cases.  Nor  was  the  crown  content  with  the  assertion  and 
exercise  of  its  spiritual  supremacy;  the  denial  of  it,  or  the  maintenance  of 
the  spiritual  supremacy  of  the  pope,  was  made,  as  under  Henry,  a  criminal 
offence,  punishable  by  fine  and  imprisonment,  and  for  the  third  oflence  by 
death.  An  act  passed  for  re-establishing  the'  Common  Prayer-Uook  of  Ed- 
waril  VI.  (1  Eliz.,  c.  2) ;  and  severe  penalties  were  denounced  against  all  who 
libelled  it  [Ibid.].  For  tiiis  purpose,  no  doubt,  legislation  was  necessary, 
but  only  for  this  purpose,  for  in  the  queen's  view,  her  authority  was  absolute. 
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and  impositions  heretofore  paid  to  the  see  of  Rome,  and 
concerning  licenses  and  dispensations  within  the  realm ; 

Tlie  Protestant  liturgy  was  re-introduced,  the  oath  of  supremacy  adminis- 
tered, and  although  most  of  the  bishops  refused  it,  almost  all  the  clergy  sub- 
mitted. "The  majority,"  says  Mackintosh,  "consulted  their  interest."  He 
adds,  "  Indeed,  the  pliancy  was  by  no  means  so  considerable  as  under  Henry 
and  Edward,  partly  because  the  progress  was  then  gradual,  partly  because 
the  clergy  were  engaged  in  the  first  steps  of  it  almost  by  surprise,  and  in  no 
small  degree  from  the  terrors  of  Henry's  sanguinary  governmetit"  {Hist. 
Ewj ,  vol.  iii.,  c.  1).  It  is  easy  to  perceive  that  the  policy  and  spirit  of  this 
reign  were  precisely  the  same  as  those  of  Henry.  The  reign  of  Elizabeth 
was  actuated  by  tlie  same  spirit  as  that  of  Henry  and  Mary  —  the  spirit  of 
arbitrary'  power,  although,  no  doubt,  more  controlled  by  policy.  Indeed  it 
was  more  arbitrary  than  that  of  Mary,  who  had  at  all  events  disclaiujcd  the 
title  of  supreme  head  of  the  churcli,  wiiich  Elizabeth  at  once  assumed  (I 
Eliz.,  c.  1).  A  bill  was  introduced  annexing  the  supremacy  to  the  crown, 
and  though  the  queen  was  there  denominated  governess,  not  head  of  the 
church,  it  conveyed  tlie  same  extensive  power  which  under  the  latter  title 
had  Ijeen  exercised  by  her  fatJier  and  lircjther.  By  this  act,  the  crown,  with- 
out the  concurrence  of  either  parliament  or  convocation,  was  invested  with 
the  whole  spiritual  power,  might  rej^ress  all  heresies,  might  alter  or  repeal 
all  canons,  might  alter  every  point  of  discipline,  and  might  ordain  or  abol- 
ish any  religious  rite  or  ceremony  (1  Etiz.,  c.  2).  In  order  to  exercise  this 
authority,  the  queen  was  empowered  to  name  commissioners,  either  laymen 
or  clergymen,  as  she  should  think  proper,  and  on  this  clause  was  afterwards 
founded  the  court  of  ecclesiastical  commissions,  which  assumed  large  dis- 
cretionary powers,  totally  incompatible  with  any  exact  boundaries  in  the 
constitution.  Tiiese  proceedings,  indeed,  were  only  consistent  with  absolute 
monarchy,  but  were  entirely  suitable  to  the  terms  of  the  act  on  which  they 
were  established.  An  act  tiiat  at  once  gave  the  crown  alone  all  the  power 
which  had  formerly  been  claimed  by  the  popes,  but  which  even  they  had 
never  been  able  fully  to  exercise  without  some  concurrence  of  the'national 
clergy.  Whoever  refused  to  take  an  oath  acknowledging  the  queen's  su- 
premacy was  incapacitated  from  holding  any  ofiice.  Whoever  denied  the 
supremacy  or  attempted  to  deprive  the  queen  of  that  prerogative,  forfeited, 
for  the  first  offence,  all  his  goods  and  chattels ;  for  the  second,  was  subjected 
to  the  penalty  of  a  praemunire;  but  the  third  offence  was  declared  treason 
{Hume,  c.  38).  These  punishments,  it  will  be  seen,  were  as  rigorous  as  those 
which  were  formerly  inflicted  by  lier  father  and  brother  in  like  cases.  A 
law  was  passed  confirming  all  the  statutes  enacted  in  King  Edward's  time 
with  regard  to  religion.  The  nomination  of  bishops  was  given  to  the  crown, 
without  any  election  of  the  cliapters.  A  liill  was  brought  into  parliament 
for  re-establishing  the  liturgy  of  King  Edv.'ard.  Penalties  were  enacted  as 
well  against  those  who  departed  from  tiiis  mode  of  worship  as  against  those 
who  absented  themselves  from  tlie  church  and  sacraments.  And  thus  by  the 
will  of  a  young  woman,  whose  title  to  tiie  crown  was  by  many  tliought  liable 
to  great  objection,  the  whole  system  of  religion  was  altered  {Ibid.).  It  is 
impossible  not  to  jierceive  that  this  was  the  same  spirit  of  arbitrary  power 
which  had  prevailed  in  the  previous  reigns ;  and  that,  in  the  view  of  the  crown, 
its  own  authority  was  absolute  by  virtue  of  the  supremacy  in  matters  of  re- 
ligion;  and  that  acts  of  parliament  were  only  necessary  to  enforce  its  regu- 
lations by  corporal  pains  and  penalties — a  view  acquiesced  in  by  parliament 
and  upheld  in  the  courts  of  law.  The  queen's  courts,  civil  and  ecclesiasti- 
cal, determined  what  was  a  sufficient  e.xercise  of  episcopal  authority  upon 
matters  purely  spiritual.     Accordingly,  in  the  early  part  of  this  reign,  it  was 
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Stat.  26  Henry  A^IL,  c.  14,  for  consecration  of  suffragans ; 
Stat.  28  Henry  VHI.,  c.  16,  declaring  void  all  bulls  and  dis- 
pensations from  the  pope. 

held  in  a  case  where  the  Bishop  of  Norwich  had  refused  a  presentee  hecause 
he  was  a  haunter  of  taverns  and  a  player  of  unlawful  games,  that  the  causes 
stated  were  not  sufficient,  for  they  were  not  mala  in  se  but  only  mala  prohibita 
{Dyer,  254) ;  and  in  another  case  in  this  reign,  where  the  Bishop  of  Exeter 
had  refused  a  presentee  because  he  was  an  inveterate  schismatic,  it  was  held 
by  a  court  of  error  to  be  insufficient,  for  that  the  specific  cause  of  refusal 
should  be  stated,  in  order  that  if  denied  it  might  be  brought  in  issue  and 
tried  by  the  metropolitan,  or  if  he  were  dead,  by  a  jury,  (Speed's  Case,  5 
Coke's  lieps.,  158).  That  is  to  say,  that  it  might  be  determined  by  one  of 
the  queen's  courts,  civil  or  ecclesiastical,  and  even  if  it  were  determined  by 
tlie  archbishop,  an  appeal  lay  to  the  queen,  although  upon  a  matter  purely 
spiritual.  And  although  Lord  Coke  laid  it  down  that  the  sovereign  could 
not  determine  personally,  he  also  laid  it  down  that  her  courts  or  com- 
missions could  do  so.  Appeals  were  determined  by  a  commission  of  del- 
egacy issued  by  the  crown,  just  as  such  commissions  as  had  been  issued 
by  the  pope:  so  the  queen,  like  her  predecessors  Henry  and  Edward,  estab- 
lished by  the  same  authority  the  Court  of  High  Commission,  a  kind  of 
Star  Chamber  for  religion.  This  was  established,  it  is  true,  by  statute  in 
this  reign ;  but  that  was  only  to  invest  it  with  greater  authority ;  and  it 
'  took  cognizance  of  infractions  of  the  tyrannical  laws  passed  to  impose  the 
state  religion  upon  the  people.  The  fines  and  imprisonments  imposed  by 
this  court,  says  Hume,  were  frequent.  The  deprivations  and  suspensions 
of  the  clergy  for  nonconformity  were  numerous,  and  comprehended,  at  one 
time,  a  third  of  all  the  ecclesiastics  of  England.  The  queen,  in  a  letter  to 
the  Archbishop  of  Canterbury,  said  expressly  that  she  was  resolved  that  no 
man  should  be  suffered  to  decline,  either  on  the  right  hand  or  the  left,  from 
the  drawn  line,  limited  by  authority,  and  l)y  her  laws  and  injunctions  [Hume, 
vol.  v.,  App.).  "Tiie  queen,"  says  the  historian,  "to  restore  unity  in  the 
church,  appointed  as  primate  a  stern  inquisitor,  and  placed  in  his  hands  a 
commission  comparable  only  to  that  celebrated  tribunal  which,  in  England, 
has  been  regarded  as  the  most  odious  in  the  world,  witli  jurisdiction  to  re- 
form all  heresies,  error  —  in  short,  all  acts  and  opinions  —  by  fine  and  im- 
prisonment at  pleasure,  and  even  with  the  power  not  only  of  demnnding 
subscriptions  to  new  articles,  but  of  scrutinizing  the  consciences  of  ^spected 
persons  by  administering  oatlis"  [Ibid.).  In  short,  the  inquisition  was  es- 
tablished, as  it  had  never  before  existed  in  England.  "Proceedings  so  ty- 
rannical excited  general  indignation,  but  Elizabeth  and  the  archbishop  did 
not  the  less  succeed  in  restoring  unit}'  to  the  church.  And  when  the  Com- 
mons offered  a  remonstrance,  Elizabeth  rebuked  them  in  a  tone  of  spiritual 
supremacy  not  exceeded  by  the  pope"  [Muck.  Hist.  Eng.,  vol.  iii.,  c.  v.). 
The  only  legal  ground  for  tliis  monstrous  tribunal,  says  tlie  historian,  in  a 
country  pretending  to  law  and  liberty,  was  a  clause  in  the  Act  of  Supremacy. 
If  such  power  were  conferred  by  it,  the  sovereign  was  absolute;  if  it  was  not 
conferred,  Elizabeth  set  herself  above  the  law  [Ibid.].  There  is  no  doubt  it 
was  so  conferred.  It  is  an  undoubted  fact  that  such  commissions  had  been 
issued  by  Hej)ry  VIII.  and  Edward  VI.,  witliout  any  other  statute  to  au- 
thorize tliem,  save  and  except  the  Act  of  Supremacy.  And  the  first  statute 
of  this  reign  conferred  on  the  queen  the  supremacy  over  the  ciiurch  in  as 
ample  a  manner  as  had  been  enjoyed  by  Henry  VIII.  and  Edward  VI.; 
and  the  only  clause  in  the  act  which  autlioiized  the  commission  yuthorized 
it  to  "execute  ail  jurisdiction  heretofore  lawfully  exercised  concerning  spir- 
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Besides  these,  which  more  directly  concerned  the  papal 
authority,  it  was  also  declared  that  so  much  of  stat.  32 

itual  matters  within  the  realm,"  i.  e.,  to  exercise  the  royal  supremacy  which 
was  thus  declared  to  be  a  spiritual  supremacy ;  and  it  was  designed  to  cor- 
rect all  errors,  heresies,  and  schisms,  whicth  belonged  to  every  ecclesiastical 
authority  {vide  c.  xxxv.).  The  only  qualification  of  this  jurisdiction,  that 
nothing  should  be  adjudged  heresy  but  such  as  had  been  so  adjudged  by 
tiie  canonical  scriptures,  was  illusory,  and  left  all  open  to  a  power  entirely 
arbitrary,  for  it  was  the  commissioners  themselves  who  were  to  determine 
what  was  such  heresy.  It  is  obvious  that  the  enactment  was  only  enabling, 
not  restrictive,  and  that  it  only  gave  the  crown  a  power  to  delegate  its  au- 
thority. But  the  power  delegated  already  existed  by  virtue  of  the  enact- 
ment of  the  supremacy  ;  and  that  autliority,  which  could  thus  be  delegated, 
could  of  course  be  exercised  by  the  crown  without  sucli  delegation.  Hence, 
in  tiie  next  reign,  when  the  archbishop  maintained  this  view,  and  referred 
to  tlie  above  enactment,  coupled  with  the  notorious  fact  that  Henry  and  Ed- 
ward, without  such  statutory  power,  had  exercised  such  authority,  and  ap- 
pointed such  commissioners  as  Lord  Coke,  the  judges  only  relied  on  the 
words  "such  jurisdiction  concerning  spiritual  matters  as  had  been  lawfully 
exercised"  (12  Coke,  85).  But  that  came  to  nothing,  or  rather  supported 
the  archbishop's  view ;  for  beyond  all  doubt  the  authority  of  the  pope  in 
matters  spiritual  had  always  been  exercised  and  recognized  by  law,  and  had 
never  been  disputed  in  the  whole  course  of  our  history,  and  it  had  been  ex- 
ercised either  within  the  realm  by  commissions,  or  at  Rome  in  person.  And, 
after  all,  what  Lord  Coke  appears  to  have  maintained  was  only  this,  that  the 
commission  could  not  tine  or  imprison,  or  impose  any  temporal  penalties, 
without  statutable  power;  in  which  he  was  no  doubt  right,  for  no  more  could 
the  pope  have  done  so,  or  the  bishops  in  their  spiritual  courts,  without  the 
authority  of  the  civil  law.  But  within  that  limit,  even  Lord  Coke,  jealous 
as  he  was  of  this  arbitrary  tribunal,  never  disputed  its  legality  or  authority. 
It  was  indeed  held  at  the  close  of  the  reign  that  it  could  not  issue  process 
of  arrest  but  only  by  citation,  like  the  ecclesiastical  courts  (Case  of  the  High 
Commission,  12  Cohe,  50).  But  tliat  in  eftect  afBrmed  and  applied  its  author- 
ity ;  and  so  it  was  affirmed  in  many  other  cases.  It  is  stated  by  Lord  Coke 
himself  that  the  commissioners  all  through  this  reign  did  exercise  their  juris- 
diction, and  the  judges  only  doubted  their  power  to  imprison.  And  when  in 
the  next  reign  the  archbishop  asserted  tlie  power  of  tlie  crown  to  determine 
all  matters  personally,  it  is  to  be  observed  that  Lord  Coke  only  ventured  to 
dispute  the  proposition  as  to  matters  of  ordinary  criminal  law,  as  treason  or 
felony,  the  determination  of  which  was  by  the  common  law  given  to  the 
courts  of  law  (12  Coke,  t)41).  But  the  papal  supremacy  had  been  exercised 
personally  or  by  commission,  and  the  courts  had  held  that  it  was  transferred 
to  'the  crown.  Hence  it  followed  that  it  could  be  exercised  personally  or 
by  commission,  and  in  the  previous  reigns  it  had  been  so  exercised,  and 
it  continued  to  be  so  exercised  all  through  this  reign,  and  was  never  doubted 
or  disputed,  except  so  far  as  it  was  enforced  without  statutable  authority  as 
by  corporal  penalties,  by  fine  or  imprisonment.  Tlie  queen,  indeed,  in  the 
5th  year  of  her  reign,  published  the  following  explanation  of  her  supremacy. 
She  forbade  her  subjects  to  give  ear  to  the  perverse  and  malicious  persons 
who  notified  to  them  how,  by  the  words  of  the  oatji,  it  may  be  collected  that 
the  kings  or  queens  of  this  realm,  ])ossessors  of  the  crown,  may  challenge 
authority  and  power  of  ministry  of  divine  service  in  the  church.  For  her 
majesty  neither  doth  nor  ever  will  challenge  any  other  authority  than  that 
was  challenged  and  lately  used  by  King  Henry  VIII.  and  Edward  VI., 
which  is  and  was  of  ancient  time  due  to  the  imperial  crown  of  this  realm  — 
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Henry  VIII.,  c.  38,  concerning  precontracts  and  deo-recs 
of  consanguinity  as  was  not  repealed  by  stat.  2  and  3  Ed- 

that  is,  under  God,  to  have  tlie  sovereignty  and  rule  over  all  manner  of  per- 
sons within  these  her  realms  and  dominions,  of  wliatever  estate,  either  eccle- 
siastical or  temporal,  so  as  no  other  foreign  power  shall  or  ought  to  have  any 
superiority  over  them.  And  if  any  person  that  liatli  conceived  any  otlier 
sense  of  the  form  of  the  oath  shall  accept  th(^same  with  tliis  interpretation, 
her  majesty  is  well  pleased  to  accept  every  such  in  her  hehalf  as  her  good 
and  obedient  subjects,  and  shall  acquit  them  of  all  manner  of  penalties  con- 
tained in  the  act  against  such  as  shall  obstinately  refuse  to  take  the  oath 
{Lingard,Yo\. vi., App.).  But  this  was  clearly  soj)histical,  and  irreconcilable 
with  the  law  as  laid  down,  and  the  plain  meaning  of  the  statutes.  As  the 
question  of  the  nature  and  extent  of  the  royal  supremacy  has  lately  been  in 
various  ways  revived,  and  has  assumed  great  interest,  and,  as  the  statutes  of 
Mary  repealed  the  statutes  of  Henry  VIII.  on  the  subject,  the  question  rests 
mainly  on  the  reviving  statutes  of  Elizabeth,  it  is  desiralile  to  direct  particular 
attention  to  their  terms  and  effect,  and  to  contemporary  proofs  of  their  object 
and  meaning,  and  the  sense  in  which  they  were  enacted  and  understood.  The 
scope  of  these  reviving  statutes  of  Elizabeth  has  been  thus  truly  stated  by  the 
learned  editor  of  Bkicksione :  "  As  Queen  Mary,  by  1  and  2  Philip  and  Mary,  c. 
viii.,  had  repealed  all  the  statutes  made  in  the  time  of  her  father  derogatory 
to  the  see  of  Rome,  and  had  fully  reinstated  the  pope  in  all  his  former  power 
and  jurisdiction  in  this  country.  Queen  Elizabeth,  to  show  her  attachment  to 
the  Protestant  cause,  by  the  first  parliamentary  act  of  her  reign,  repealed 
this  statute  of  Mary,  and  re-enacted  all  the  statutes  relating  to  the  church 
passed  in  the  reign  of  Henry  VIII."  {Blackstone,  vol.  i.,  p.  279).  Tlie  1  Eliza- 
beth, c.  1,  passed  in  1558,  enacted  that  the  acts  of  Philip  and  Mary,  other  than 
.such  as  were  expressly  excepted  and  would  attcct  this  question,  should  be  re- 
pealed. The  plain  effect  of  this  was,  that  the  statutes  of  Henry,  with  those 
express  exceptions,  were  revived  and  re-enacted  ;  and  those  statutes  declared 
the  crown  supreme  in  spirituals.  The  oath  of  supremacy  was  re-established 
and  interpreted  in  the  following  proclamation:  "The  queen  would  that  all 
her  subjects  should  understand  that  nothing  was,  or  is,  or  shall  be  meant  or 
intended  by  the  oath  to  have  any  other  duty  or  allegiance  required  by  the 
oath  than  was  acknowledged  to  be  due  to  the  kings  Henry  VIII.  and  Ed- 
ward VI."  (CardueU's  Documentary  Annuls,  vol.  i.,  p.  232).  Wluit  that  was 
had  been  abundantly  declared  by  the  plain  terms  of  statutes,  and  by  express 
judicial  decision,  that  is,  it  meant  the  same  spiritual  supremacy  which  the 
pope  had  exercised  as  supreme  ordinary  [Orendon  v.  The  Bishop  of  Lincoln, 
Plowden's  Reps.).  And  further,  it  was  declared  in  the  )iroclamatioii,  "  Eor 
certainly  her  majesty  doth  not  challenge  any  other  autliority  than  that  was 
challenged  and  lately  used  by  the  said  kings."  What  that  was,  has  been 
amply  shown,  viz.,  a  supreme  authority  in  spiritual  matters,  and  a  power 
to  declare  and  define  faith  and  worship,  which  is  (it  is  falsely  added),  "and 
was  of  ancient  time  due  to  the  imperial  crown  ; "  whereas,  as  has  been  seen, 
it  had  never  been  asserted  until  the  reign  of  Henry  VIII.,  and  it  is  then 
as  falsely  described  thus:  "That  is,  under  God,  to  have  the  sovereignty  and 
rule  over  all  manner  of  persons  born  within  the  realm,  of  what  estate,  eccle- 
siastical or  temporal,  they  be,  so  as  no  other  foreign  power  shall  or  ought  to 
have  any  sujjcriority  over  them"  —  any  superiority,  z.  e.,  spiritual  or  tem- 
poral—  and  as  some  one  must  have  supreme  spiritual  authority  over  them. 
Tiiis,  tliough  artfully  disguised,  plainly  and  necessarily  meant  that  the  spir- 
itual supremacy  was  in  the  crown.  This  was  placed  beyond  a  doulit  by  the 
statute  5  Elizabeth,  c.  1,  which  <leclared  that  tlie  oath  should  be  taken  and 
expounded  as  in  the  jiroclaiuation  —  tliat  is  to  say,  to  acknowledge  in  the 
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ward  VI.,  c.  23,  and  stat.  37  Henry  VIIL,  c.  17,  empower- 
ing doctors  of  the  civil  law,  being  married,  to  exercise 

queen  no  other  authority  than  was  challenged  and  used  by  the  kings  Henry 
VIII.  and  Edward  VI.  As  to  which  —  that  is,  as  to  the  authority  whicli 
they  had  challenged  and  used  —  no  one  surely  could  have  any  doubt;  antl 
it  is  to  be  remembered  that  Edward  \'I.  had  claimed  to  go  further  even  than 
his  father,  and  t)y  the  royal  authority  to  alter  the  formularies  of  faith  and 
worship,  although  the  assistance  of  parliament  was,  for  the  sake  of  penal 
sanctions,  invoked  and  obtained.  Whatever,  then,  the  supremacy  had  been 
under  Henry  or  Edward,  that  was  expressly  asserted  by  Elizabeth  and  ac- 
knowledged by  parliament,  and  undoubtedly  exercised ;  and  such  is  the 
depth  of  the  aversion  nowadays  entertained  by  every  devout  person  to  the 
idea  of  a  spiritual  sujireniacy  in  a  lay  power,  that  the  most  ingenious  verbal 
criticisms,  not  to  say  sophisms,  are  resorted  to  in  order  to  evade  the  force  of 
tlie  plain  effect  of  the  statutes  on  tiie  subject.  Thus,  in  the  course  of  recent 
debates  in  parliament  on  a  cognate  question,  an  eminent  man,  whose  sacri- 
fices to  conscientious  conviction  would  invest  with  dignity  and  entitle  to  re- 
spect any  scruple  or  opinion  he  might  entertain  (Sir  R.  Palmer),  strongly 
contested  the  above  view,  and  observed,  alluding  to  the  37th  article  — "  There 
was  no  idea  of  a  projier  spiritual  as  distinguished  from  a  proper  temporal 
jurisdiction.  It  was  one  undivided  supremacy.  And  with  regard  to  the 
title  'supreme  head,'  if  he  did  not  greatly  mistake,  that  particular  part  of 
Henry  VIlI.'s  legislation  as  to  that  title  was  not  re-enacted  in  the  reign  of 
Elizabeth,  in  order  to  avoid  that  very  confusion  of  ideas  which  the  article  he 
had  quoted  was  intended  to  exclude."'  And  this  argument  was  developed  by 
a  distinguislied  churchman  (Mr.  Hubbard)  thus:  "The  part  of  Henry's  leg- 
islation enacting  the  title  'supreme  head'  was  not  re-enacted  'until  the  reign 
of  Elizabeth.'  In  truth,  after  its  repeal  by  1  and  2  Philip  and  Mary,  it  never 
was  re-enacted.  It  was  said  that,  owing  to  an  error  which  has  been  reproduced 
in  every  copy  of  the  '  Statutes  at  Large,'  their  marginal  notes  state  that  the 
statute  2<3  Henry  VIIL,  c.  i.,  was  revived  by  statute  1  Elizabeth,  c.  i.,  and  this 
assertion  is  repeated  in  the  works  of  several  eminent  commentators ;  but  the 
assertion  is  unquestionably  erroneous,  as  any  one  may  see  by  a  careful  exami- 
nation of  the  statute  1  Elizabeth,  c.  i.  And  it  is  said  that  there  is  no  statuta- 
ble authority  for  ascribing  to  the  sovereign  the  title  of  'supreme  head  of  the 
church.'  That  title  was  borne  by  Henry  VIIL  and  Edward  VL;  it  was 
abolished  by  Mary;  and  it  is  notorious  that  Elizabeth,  rejecting  as  profane 
the  title  borne  by  her  father  and  brother,  took  as  the  designation  of  her  own 
office  and  prerogative  that  of'su[)reme  governor  of  this  realm,'  as  well  in 
spiritual  '  and  ecclesiastical  causes  as  temporal.'  "  But  the  faHacy  of  this, 
although  nianifest  enough  upon  reflection,  was  at  once  and  unanswerably 
exhibited  by  an  able  writer,  who  observed:  "Agreeing  with  Mr.  Hubbard, 
that  the  doctrine  of  the  supremacy  of  the  crown  ought  to  be  understood  and 
stated  as  clearly  as  possible,  I  cannot  think  that  the  minute  error  which  he 
supposes  himself  to  have  discovered,  is  of  the  slightest  importance.  The 
whole  force  of  the  royal  supremacy,  whatever  it  be,  lies  not  in  the  word 
'liead'  or  ' governor,'  but  in  the  word  'supreme,'  and  in  the  attributes  of 
supremacy  which  are  ascribed  to  it  in  the  2(3th  of  Henry  VIIL,  c.  i.,  viz., 
that  'to  the  imperial  crown  of  this  realm  shall  be  united  and  annexed  such 
jurisdiction,  privileges,  superiorities,  and  pre-eminences,  spiritual  and  eccle- 
siastical, as  by  any  spiritual  ami  ecclesiastical  power  or  autiiority  hath  here- 
tofore, or  may  lawfully  be  exercised  or  used  for  tiie  visitation  of  the  ecclesi- 
astical state  or  persons,  and  for  reformation,  order,  and  correction  of  the 
saiue.'  This  summaiy  of  the  statute  of  the  2t)th  of  Henry  VIIL,  c.  i.,  was 
expressly  re-enacted  by  the  2d  of  Elizabeth,  c.  i.,  for  Ireland,  and  is  not,  so 
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ecclesiastical  jurisdiction  ;  and  all  parts  of  it  not  repealed 
in  the  time  of  Edward  VL  shall  continue  in  force.     And, 

far  as  appears,  proposed  to  be  repealed  by  the  present  Irish  Churcli  Bill. 
A  like  summary,  the  same  in  substance,  though  somewhat  less  ample  in 
phraseology,  is  re-enacted  by  the  8th  of  p]lizabeth,  c.  i.,  s.  2,  for  England 
generally.  How  little  difference  is  made  in  the  legal  or  religious  import- 
ance of  these  acts  by  the  substitution  (in  deference,  it  is  said,  to  the  personal 
scruples  of  Elizabeth)  of  the  word  'governor'  for  the  word  '  head,'  appears, 
if  proof  were  needed,  from  tlie  whole  subsequent  tenor  of  legal  and  theo- 
logical authorities.  Burns  (Ecd.  Law,  vol.  iv.,  685),  after  reciting  the  style 
and  title  from  26  Henry  VIII.,  c.  i.,  'of  the  Church  of  P^ngland,  and  also  of 
Ireland,  in  earth  the  supreme  head,'  adds:  'These  are  the  words  which  seem 
to  be  understood  in  the  abbreviated  style  of  the  king,  as  it  is  now  usually 
expressed  ("  Defender  of  the  faith,  and  so  forth").'  And  so  in  common  par- 
lance, and  occasionally  in  statutes  of  the  realm  —  one  especially  in  the  reign 
of  Anne  —  the  title  has  been  retained  ever  since.  In  a  matter  so  purely 
verbal,  it  would  hardly  be  worth  while  to  insist  on  correctness,  were  it  not 
that  the  plea  of  a  verbal  change  has  sometimes  led  to  the  erroneous  supposi- 
tion that  the  doctrine  of  the  supremacy  of  the  law  and  of  the  crown,  which 
statesmen  ami  divines  of  the  English  Reformation  held  to  be  so  important, 
has  itself  been  abandoned."  All  contemporary  authority  entirely  supports 
the  view  which  has  been  above  presented.  Thus,  as  it  was  well  said  during 
a  recent  controversy  on  the  subject:  "Hooker,  writing  actually  in  the  reign 
of  Elizabeth,  devotes  no  less  than  thirty  pages  to  the  express  purpose  of  the 
'vindication  of  the  title  supreme  head  of  the  church  within  the  king's  own 
dominions,'  without  theslightest  indication  that  he — the  greatest  theologian 
of  his  time  and  of  the  English  Churcli  —  thought  it  'profane'  or  saw  any 
essential  distinction  between  that  title  and  the  corresponding  word  '  gov- 
ernor.' "  The  doctrine  of  the  Church  of  England  on  the  subject  was  thus  laid 
down  by  Hooker  in  his  "  Ecclesiastical  Polity,"  book  viii.,  of  the  kingly  pre- 
rogative and  power:  "We  are  on  all  sides  fully  agreed  that  there  is  not  any 
restraint  or  limitation  of  matter  for  regal  authority  and  power  to  be  conver- 
sant in  but  of  religion  only;  and  of  whatsoever  cause  therein  appertaineth 
kings  may  lawfully  have  charge;  they  may  lawfully  therein  exercise  do- 
minion, and  use  the  temporal  sword.  Secondly,  that  some  kinds  of  actions 
conversant  about  such  affairs  were  denied  unto  kings;  as  actions  of  power 
and  order,  and  of  spiritual  jurisdiction  which  hath  with  it  inseparably  joined 
power  to  administer  the  sacraments,  power  to  ordain,  to  jndge  as  an  ordi- 
nary, to  bind  and  loose,  to  excommunicate,  and  the  like  .  .  .  These  are  the 
powers  which  the  .37th  article  disclaims;  and  they  are,  it  will  be  seen,  as 
Hooker  clearly  explains,  powers  which  have  nothing  to  do  with  supremacy, 
seeing  that  they  are  ordinarily  incident  to  the  efiect  of  the  episcopate  — 
whence  the  very  phrase  ordinary;  whereas  the  pope,  as  the  courts  of  law 
expressed  it,  was 'supreme  ordinary.'"  Hooker  proceeds:  "Our  judges  in 
causes  ecclesiastical  are  either  ordinary  or  commissionary:  ordinary,  those 
whom  we  term  ordinary,  and  such  by  the  laws  of  this  land  are  none  but 
prelates  only,  whose  power  to  do  that  which  they  do  is  in  themselves,  and 
belonging  to  the  nature  of  their  ecclesiastical  calling."  "  We  see  it  truly  a 
thing  necessary  to  put  a  difference  as  well  between  that  ordinary  jurisdiction 
which  belongeth  unto  the  clergy  alone,  and  that  commissionary  whenever 
others  are  for  just  considerations  appointed  to  join  with  them,  as  also  be- 
tween both  these  jurisdictions  and  a  third  whereby  the  king  hath  transcend- 
ental authority,  and  that  in  all  causes  over  botli  "  [Ibid.].  Thus  we  see 
Hooker  distinguishes  between  that  ordinary  jurisdiction  which  the  episco- 
pal office  implies,  and  that  suprenie  jurisdiction,  or,  as  he  calls  it,  "  tran- 
VOL,.  V.  — 10 
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bating  all  these  acts,  every  other  act  repealed  by  the  said 
stc\t.  1  and  2  Philip  and  Mary,  c.  8,  is  to  continue  repealed. 

scendental,"  whicli  he  expressly  says  is  exercised  by  the  crown,  and  over 
the  bisho{>s  as  well  as  the  laity,  and  in  all  causes  spiritual  as  well  as  tem- 
poral ;  a  view  entirely  in  accordance  with  the  decisions  of  the  courts  of  law. 
This  view  is  fully  confirmed  by  the  terms  of  the  37th  article,  although  framed 
with  tlie  design  of  explaining  the  supremacy,  if  not  of  explaining  it  away. 
The  37th  article  said:  "The  king's  majesty  hath  the  chief  power  in  this 
realm  of  England  and  other  his  dominions,  unto  whom  the  chief  govern- 
ment of  all  estates  of  tliis  realm,  whether  they  be  ecclesiastical  or  civil,  in 
all  cases  doth  appertain,  and  is  not,  nor  ought  to  be,  subject  to  any  foreign 
jurisdiction.  Where  we  attrlljute  to  the  king's  majesty  the  chief  govern- 
ment, by  which  titles  we  understand  the  minds  of  some  slanderous  folks  to 
be  offended,  we  give  not  to  our  princes  the  ministering  either  of  God's 
Word  or  of  the  sacraments,  but  that  only  prerogative  which  we  see  to  have 
been  given  always  to  all  godly  princes  in  lioly  Scripture  by  God  himself — 
that  is,  that  they  should  rule  all  states  and  degrees  committed  to  their 
charge  l)y  God,  whether  they  be  ecclesiastical  or  temporal,  and  restrain  with 
the  civil  sword  the  stubborn  and  evil-doers."  That  is  to  say,  the  article 
only  disclaims  the  assertion  of  the  right  to  preach  or  administer  the  sacra- 
ments, which  is  no  part  of  the  supremacy,  but  asserts  the  royal  supremacy 
in  all  matters  spiritual  or  ecclesiastical ;  i.  e.,  in  the  determination  of  all 
ecclesiastical  causes,  which  of  course  involves  the  determination  of  matters 
of  doctrine,  and  the  definition  and  determination  of  matters  of  faith.  And 
accordingly  that  power  —  the  same  power  which  the  pope  had  exercised  — 
has  been  exercised  ever  since  the  assertion  of  the  royal  supremacy,  and  still 
is  exercised.  For  as  before  that  time  the  pope  sent  "  commissioners  of  dele- 
gates" into  this  country  to  hear  appeals  in  spiritual  cases,  the  act  25  Henry 
VIII.,  c.  xix.,  s.  4,  gave  power  to  the  crown  to  appoint  such  delegates;  and 
by  the  3  and  4  W.  IV.,  c.  xli.,  the  power  was  vested  in  the  judicial  com- 
mittee of  tiie  privy  council,  which  is  the  supreme  appellative  tribunal  in 
spiritual  cases,  and  exercises  the  judicial  jurisdiction  over  matters  of  faith 
and  worship  which  the  pope  formerly  exercised.  Thus,  therefore,  the 
spiritual  supremacy  of  the  see  of  Rome  was  transferred  to,  and  has  ever  since 
been  exercised  by,  the  crown.  All  this  would  seem  to  be  so  clear  that  it 
might  well  be  thought  impossible  to  gainsay  or  deny  it,  but  for  the  strength 
of  tiie  feelings  which  the  question  arouses.  The  highest  legal  authorities 
support  the  same  view.  Lord  Chief-.Justice  Coke  says :  "  The  ancient  law 
of  tiiis  realm,  this  kingdom  of  England,  is  ....  a  monarchy  consisting  of 
one  head,  which  is  the  king,  and  of  a  body  consisting  of  several  members, 
which  the  law  divideth  into  two  parts,  the  clergy  and  laity,  both,  of  them 
next  and  immediately  under  God  subject  and  obedient  unto  the  head." 
And  tlie  same  view  is  adhered  to  and  enforced  throughout  his  work.  These 
views  of  the  nature  of  the  royal  supremacy  are  confirmed  by  the  high 
autliority  of  Blackstone,  who  says:  "The  king  is,  lastly,  considered  by  the 
laws  of  England  as  the  head  and  supreme  governor  of  the  national  church. 
To  enter  into  the  reasons  upon  which  this  prerogative  is  founded  is  matter 
rather  of  divinity  than  of  law."  If  that,  as  the  eminent  person  alluded  to 
described  it,  was  satisfied  by  jurisdiction  in  the  civil  courts,  how  was  it 
"  matter  of  divinity  "  ?  But  Blackstone  went  on  to  say :  "  I  shall,  there- 
fore, only  observe  that  by  statute  26  Henry  VIII. ,  c.  1  (reciting  that  the 
king's  majesty  justly  and  rightfully  is  and  ought  to  be  the  supreme  head  of 
the  Church  of  England,  and  so  had  been  recoginzed  by  the  clergy  of  this 
kingdom  in  their  convocation),  it  is  enacted  that  the  king  shall  be  rei)uted 
the  only  supreme  head  on  earth  of  the  Church  of  England,  and  shall  have, 
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Consistently  with  the  same  views,  the  stat.  1  Edward  VI., 
c.  1,  for  receiving  the  sacrament  in  both  kinds,  was  re- 
annexed  to  the  imperial  crown  of  this  realm,  as  well  as  the  title  and  style 
thereof,  as  all  jurisdictions,  authorities  and  commodities,  to  the  said  dignity 
of  supreme  head  of  the  churcli  appeitauiing."  Blackstone  next  proceeded  to 
tell  what  was  the  effect  of  that  common  law  and  statute  law  prerogative. 
First  he  said :  "  In  virtue  of  this  authority  the  king  convenes,  prorogues, 
restrains,  regulates  and  dissolves  all  ecclesiastical  synods  or  convocations. 
This  was  an  inheretit  prerogative  of  the  crown  long  hefore  the  time  of  Henry 
VIIL,  as  appears  hy  tiie  statute  Henry  VI.,  c.  i."  Then  in  the  next  place 
he  said :  "  From  the  prerogative  also,  of  being  head  of  the  church,  arises  the 
king's  right  of  nomination  to  vacant  bishoprics,  and  certain  other  ecclesi- 
astical perferments ;  which  will  be  more  properly  considered  when  we 
come  to  treat  of  the  clergy.  I  shall  only  here  observe,  that  this  is  now  done 
in  consequence  of  the  statute  25  Henry  VIII.,  c.  xx.  As  head  of  the  church, 
the  king  is  likewise  the  dernier  ressort  in  all  ecclesiastical  causes;  an  appeal 
lying  ultimately  to  him  in  Chancery  from  the  sentenceof  every  ecclesiastical 
judge."  In  the  next  reign  it  was  laid  down  by  all  the  judges,  that  the  king 
hath  the  supreme  ecclesiastical  power,  which  he  had  delegated  to  the  com- 
missioners, whereby  they  had  the  power  of  deprivation  by  the  canon  law  of 
the  realm,  and  that  the  statute  1  Elizabeth,  c.  x.,  s.  18,  which  appointed 
commissioners  to  be  made  by  the  queen,  doth  not  confer  any  new  {)ower, 
but  explain  and  declare  the  ancient  power.  And  therefore  they  held  it  clear 
that  the  king,  without  parliament,  might  make  orders  and  constitutions  for 
the  government  of  the  clergy,  and  dej)rive  them,  if  they  obeyed  not;  and 
so  the  commissioners  might  deprive  them.  But  they  could  not  make  any 
constitutions  without  the  king(CVo.  Jac,  xxxii.).  This  view  was  insisted 
upon  by  the  queen  all  through  the  reign,  and  was  acquiesced  in  by  parlia- 
ment, and,  it  will  be  seen,  it  was  affirmed  by  the  courts  of  law.  The 
crown  was  absolute  on  matters  of  religion,  except  so  far  as  restrained  by 
statute.  Parliament  was  only  resorted  to  in  order  to  enforce  the  queen's 
regulations  by  penalties  of  fine,  imprisonment,  or  death.  The  queen  declared 
that  her  purpose  in  summoning  parliament  was  to  have  laws  enacted  for  the 
fuller  enforcement  of  uniformity  in  religion,—  that  is,  laws  she  herself  dictated, 
—  for  she  enjoined  tliem  to  meddle  neither  with  matters  of  state  nor  religion, 
and  required  that  no  bill  regarding  either  state  affairs  or  reformation  in 
causes  ecclesiastical  be  exiiibited  in  the  House.  The  queen  having  thus  ex- 
pressly pointed  out  botli  what  the  House  should  do  and  should  not  do,  the  Com- 
mons were  as  obsequious  to  the  one  as  to  the  other  of  her  injunctions.  Thej 
passed  a  law  against  recusants;  such  a  law  as  was  suited  to  the  gevere 
character  of  Elizal^eth,  and  to  the  persecuting  spirit  of  the  age.  It  was 
entitled,  "An  Act  to  retain  Her  Majesty's  Subjects  within  due  Obedience;" 
and  it  was  enacted  that  any  person  who  refused,  during  a  month,  to  attend 
public  worship,  should  be  committed  to  prison,  and  that  if,  after  being  con- 
demned for  this  offence,  he  persisted  three  months  in  his  refusal,  he  must 
abjure  the  realm,  and  that  if  he  refused  this  condition,  or  returned  after 
banishment,  he  should  suffer  capitally  as  a  felon  (35  Eliz.,  c.  i.).  This  law, 
it  will  be  observed,  like  the  laws  of  Henry  VIIL,  bore  especially  hard  upon 
the  Puritans  and  the  Catholics,  and  had  been  imposed  by  the  queen's 
authority,  but  was  in  that  respect  certainly  much  contrary  to  the  real  senti- 
ments of  the  majority  in  the  Ilouse  of. Commons  [Hume,  c.  xliii.).  Ho  mani- 
fest is  it  that  the  persecuting  laws,  in  this  and  in  previous  reigns,  had  their 
origin  far  more  in  royal  tyranny  than  religious  bigotry.  That  which  in- 
si)ire(l  them  was  not  so  nuich  zeal  for  any  particular  religion  as  resentment 
at  opposition  to  the  arbitrary  will  of  the  sovereign.     Measures  which  im- 
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vived.  And,  lastly,  the  stat.  1  and  2  Pliilip  and  Man-,  c. 
6,  which  had  revived  the  stats.  5  Richard  II.,  stat.  2,  c.  5, 

posed  penalties  on  both  religious  parties  could  hardly  have  proceeded  from 
either.  Well  might  the  historian  say :  "  Scarcely  any  sovereign  before 
Elizat)eth,  and  none  after  her,  carried  higher,  botl^  in  speculation  and  prac- 
tice, the  authority  of  the  crown"  {Ibid.,  c.  xl.);  and  as  he  also  observes: 
"The  principles  of  real  liberty  which,  during  some  reigns,  had  been  little 
avowed  in  the  nation,  were  totally  incompatible  with  the  present  exorbitant 
prerogative"  {Ibid.).  Her  authority  was  upheld  on  all  occasions  with  the 
most  unrelenting  severity.  "After  the  suppression  of  a  rash  and  hasty  in- 
surrection, not  less  than  eight  hundred  persons  suffered  at  the  hands  of  the 
executioner.  A  man  who  had  brought  over  a  papal  bull  of  excommunica- 
tion was  condemned  and  executed"  (Ibid.).  The  historian,  after  describing 
liow  submissive  parliament  was,  declares  that  the  authority  of  the  crown  was 
absolute  {Ibid.).  "Her  laws  upon  religion  were  extremely  oppressive.  It 
was  enacted  that  whosoever  should,  by  papal  bulls,  reconcile  any  man  to  the 
Church  of  Rome,  should,  as  well  as  those  reconciled,  be  guilty  of  treason. 
This  went  beyond  any  law  enacted  by  Henry.  The  prerogatives  of  this 
sovereign  were  scarcely  ever  disputecl,  and  she  employed  them  without 
scruple"  {Hume,  vol.  v.,  App.  iii.).  But,  as  the  historian  observes,  she  only 
supported  the  prerogatives  transmitted  to  her  by  her  predecessors.  They 
were  the  examples  of  her  power.  It  was  the  ])olicy  of  the  dynasty.  Bur- 
leigh proposed  that  she  should  erect  a  court  fjr  the  correction  of  all  abuses, 
and  should  confer  on  the  commissioners  a  general  inquisitorial  power  over 
the  whole  kingdom.  He  set  before  her  the  example  of  her  wise  grandfather, 
Henry  VII.,  who,  by  such  methods,  extremely  augmented  his  revenue;  and 
he  recommends  that  this  new  court  should  proceed  as  well  by  the  direction 
and  ordinary  course  of  the  laws,  as  by  virtue  of  her  majesty's  supreme  and 
absolute  pov:er,  from  whence  law  proceeded  {Ibid.).  Well  might  the  historian 
compare  the  government  of  Elizabeth  to  that  of  a  Turkish  despot,  and  well 
might  the  historian  observe:  "A  form  of  government  must  be  very  arbitrary 
indeed  in  whieli  a  wise  minister  could  have  made  such  a  proposal  to  the 
sovereign  "  {Ibid.).  The  topics  which  were  advanced  in  parliament,  and 
which  were  admitted,  will  appear  the  most  extraordinary  to  such  as  are 
prepossessed  with  an  idea  of  the  privileges  enjoyed  by  the  people  during 
that  age,  and  of  the  liberty  possessed  under  the  administration  of  Elizabeth. 
It  was  asserted  that  the  queen  inherited  both  an  enlarging  and  restraining 
power ;  by  her  prerogative  slie  might  set  at  liberty  what  was  restrained  by 
statute  or  otherwise,  and  by  her  prerogative  she  might  restrain  what  was 
otherwise  at  liberty.  That  the  royal  prerogative  was  not  to  be  canvassed,  nor 
disputed,  nor  examined,  and  did  not  even  admit  of  any  limitation  ;  that  abso- 
lute princes,  such  as  the  sovereigns  of  England,  were  a»species  of  divinity; 
that  it  was  in  vain  to  attempt  tying  tlie  queen's  hand  by  laws  or  statutes, 
since,  by  means  of  her  dispensing  power,  she  could  loosen  herself  at  pleasure  ; 
and  that,  even  if  a  clause  should  be  annexed  to  a  statute  excluding  her  dis- 
pensing )>ower,  she  could  first  dispense  with  the  clause,  and  then  with  the 
statute  (Hume,  c.  xliv.).  In  the  first  ten  years  of  the  reign  of  Elizabeth, 
which,  as  Mackintosh  says,  were  a  season  of  undisturbed  quiet  {Hist.  Eng.,  vol. 
iii.,  c.  iii.),  parliament  sharpened  the  severity  of  tiie  Act  of  Uniformity  by 
making  the  second  offence  against  it  spiritual,  if  by  an  ecclesiastic  after 
admonition,  committed  in  word  or  writing,  tending  to  defame  the  Prayer- 
Book  (5  EliZ;  c.  i.) ;  so  that  here  was  a  statute  |iassed  deliberately  and  ex- 
pressly to  render  opposition  to  the  establislied  religion  punishable  by  death. 
"The  oath  of  supremacy,"  continues  the  historian,  "was  declared  by  this 
statute  to  import  no  more  than  that  the  queen  was  to  have  the  sovereignty  and 
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Stat.  2  Henry  IV,,  c.  15,  and  stat.  2  Henry  V.,  c.  7,  against 
heresies,  was  repealed.     Thus  were  all  the  supports  of 

rule  over  all  persons  within  her  dominions,  an  interpretation  conformable  to 
the  instructions  issued  by  the  ecclesiastical  commissioners,  who  had  copied 
it  from  the  ambiguous  and  evasive  laws  of  Henry  VIII."  [Ibid.],  so  entire 
was  the  policy  of  the  two  reigns.  The  same  exercise  of  arbitrary  power 
characterized  both.  Persons  were  committed  to  prison  for  hearing  the  mass, 
committals,  says  the  historian,  which,  even  on  the  largest  construction  of 
the  Act  of  Uniformity,  were  of  doubtful  legality  {Ibid.).  And  these  op- 
pressive laws  were  passed  and  enforced  during  the  first  ten  years  of  the 
reign,  a  period  of  undisturbed  quiet,  merely  from  the  spirit  of  arbitrary 
power  and  the  love  of  tyranny  which  is  incident  to  it.  But  Mackintosh 
departs  from  his  usual  candor  in  professing  not  to  know  of  many  executions 
under  these  sanguinary  laws.  It  is  no  wonder  that  the  queen,  in  her  admin- 
istration, should  pay  so  little  regard  to  liberty,  while  the  parliament  itself, 
in  enacting  laws,  was  entirely  negligent  of  it.  The  persecuting  .statutes  which 
they  passed  against  Papists  and  Puritans  were  extremely  contrary  to  the 
germs  of  freedom,  and  accustomed  the  people  to  the.  most  disgraceful  subjec- 
tion. Their  conferring  an  unlimited  supremacy  on  the  queen,  or,  what  was 
worse,  acknowledging  her  inherent  right  to  it,  was  another  proof  of  their 
voluntary  servitude.  The  law  of  the  23d  of  the  reign,  making  seditious 
words  capital,  was  also  a  very  tyrannical  statute,  and  a  use  no  less  tyran- 
nical was  made  of  it.  A  Puritanical  clergyman  had  published  a  book,  in 
which  he  inveighed  against  the  government  of  bishops.  It  was  pretended 
that  the  bishops  were  a  part  of  the  queen's  political  body,  and  to  speak 
against  them  was  really  to  attack  her,  and  was  therefore  felony  by  the  stat- 
ute. A  verdict  of  death  was  given  against  him;  so  that  it  was  actually 
averred  that  the  bishops  were  simply,  so  to  speak,  the  limbs  of  royalty.  So 
the  Roman  Catholic  priests  were  executed  in  numbers  for  denying  the 
authority  of  the  queen,  though  they  onh'  disputed  her  spiritual  supremacy; 
that  is,  they  denied  the  royal  authority  in  matters  of  religion.  It  is  manifest 
that  all  through  this  reign  the  law  and  legislation  upon  the  subject  of  reli- 
gion were  pervaded  by  the  principle  that  the  crown,  by  virtue  of  its  su- 
premacy, its  spiritual  supremacy,  had  authority  to  regulate  matters  of  faith 
and  worship,  and  that  it  was  only  necessary  to  resort  to  parliament  in  order 
to  enforce  these  regulations  by  corporal  pains  and  penalties  (for  even  in  that 
age  it  was  not  admitted  that  the  crown  could,  by  its  own  will,  inflict  such 
penalties  without  statutable  authority),  and  that  it  was  the  duty  of  parlia- 
ment to  pass  measures  for  that  purpose.  Our  author  himself,  in  the  last 
chapter,  shows  that  this  was  the  view  taken  by  the  queen,  and  acquiesced  in 
by  parliament  throughout  her  reign,  and  that  she  never  would  allow  matters 
of  religion  to  be  discussed  in  parliament.  It  would  have  been  strange  if  she 
had,  for  it  would  have  been  entirely  inconsistent  with  the  prerogative  of  the 
royal  supremacy  asserted  by  the  crown,  with  the  sanction  of  parliament,  and 
declared  by  repeated  statutes.  For  tliat  was  the  prerogative  of  the  royal 
supremacy,  of  the  supremacy  of  the  crown,  not  of  parliament ;  and  it  was 
declared  by  the  courts  of  law  to  be  s[)iritual  supremacy,  such  as  had  been 
exercised  by  the  pope.  The  queen  therefore,  it  is  conceived,  was  clearly 
right  in  her  view  of  the  law,  and  most  undoubtedly  she  upheld  that  view 
during  the  whole  of  her  long  reign.  And  shortly  after  the  close  of  her 
reign,  at  the  early  part  of  the  next  reign,  when  the  sovereign  was  of  a  much 
weaker  character,  it  was  solemnly  declared  by  all  the  judges  of  England, 
that  such  was  tiie  law,  and  that  the  crown  could,  of  its  own  authority  (save 
so  far  as  any  statute  expressly  restrained  it),  make  or  ordain  canons  and  de- 
crees on  matters  of  religion,  and  enforce  them  on  the  clergy  by  pain  of  depri- 
16* 
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papal  jurisdiction  once  more  removed  ;  and  the  parliament 
left  at  liberty  to  declare,  that  no  foreign  prince,  person, 

vation  [Cro.  Jac,  37).  It  is  impossible  not  to  see  that  the  prerogative  of 
the  spiritual  supremacy  was  one  of  tyranny.  In  order  to  understand  the 
ancient  constitution  of  England,  there  is  not  a  period,  says  Hume,  which 
deserves  more  to  be  studied  than  the  reign  of  Elizabeth.  This,  however, 
must  be  understood,  as  he  explains  in  his  note,  that  which  prevailed  before 
the  great  political  revolution,  wliich  concerned  the  settlement  of  our  present 
plan  of  liberty,  ancient  as  compared  with  the  modern  constitution  ;  for  cer- 
tainly, as  the  historian  himself  elsewhere  observes,  at  no  period  of  our 
history  had  our  sovereign  greater  power  than  under  this  Tudor  dynasty,  nor 
among  them  had  any  more  power  than  Elizabeth.  He  says,  probably  allud- 
ing chiefly  to  the  sovereigns  of  this  dynasty,  "She  only  supported  the  pre- 
rogatives transmitted  to  her  by  her  predecessors ; "  that  is,  her  predecessors 
as  far  back  as  Edward  IV.,  whose  reign,  we  have  seen,  inaugurated  the 
epoch  of  arbitrary  power.  Previous  to  that  reign  it  would  be  difficult  to 
find  such  arbitrary  power  exercised  at  any  period  of  our  history.  As  before 
the  separation  from  Korae  the  king's  courts,  on  writs  of  quare  impedit  or 
prohibition,  exercised  their  jurisdiction  as  sovereign  and  supreme,  and  de- 
termined what  was  spiritual  and  what  was  temporal ;  so  they  continued  to 
do,  and  by  prohibition  restrained  the  spiritual  authorities  from  interfering 
■with  temporalities,  or  by  mandamus  compelled  them  to  exercise  their  spir- 
itual jurisdiction,  when  the  vested  interests  and  rights  of  parties  required  it 
to  be  exercised  {Rex  v.  Bishop  of  Ely,  1  Wm.  Blackst.,  70).  But  that  is  not 
all.  Tiie  appellate  jurisdiction,  indeed,  is  \^sted  nominally  in  the  crown 
instead  of  tiie  pope,  but  it  is  by  statute  rarely  exercised  by  a  tribunal  estab- 
lished by  statute,  and  on  which  tiie  nation  places  reliance;  and  those  limits 
are  just  the  same  now  as  before  the  Keformation,  except  as  to  the  appellate 
jurisdiction  above  and  beyond  the  archbishops.  The  nature  of  what  is 
spiritual,  and  the  limits  of  the  spiritual  and  temporal,  remain  exactly  as 
they  were  before ;  and  up  to  the  archbishops,  the  spiritual  jurisdiction  re- 
mains the  same.  Thus,  for  example,  the  Act  of  Uniformity,  13  and  14  Car. 
II.,  c.  iv.,  s.  19,  having  enacted  that  no  person  shall  be  allowed  to  preach  as 
a  lecturer  in  any  church,  etc.,  "unless  he  be  first  approved  and  thereunto 
licensed  by  the  archbishop  of  the  [irovince,  or  bishop  of  the  diocese,"  etc., 
the  court  will  not  entertain  a  motion  for  a  mandamus  to  the  bishop  to  license 
a  lecturer  appointed  by  the  parish  upon  the  previous  refusal  of  the  bishop 
to  do  so,  upon  the  alleged  ground  of  unfitness  in  the  party  elected,  unless  it 
be  sliown  that  the  application  had  also  been  made  to  the  archbishop,  and 
rejected  by  him  [Rex  v.  Bishop  of  London,  13  East,  419).  And  even  then 
all  that  the  court,  i.  e.,  the  crown,  could  do  would  be  to  direct  the  archbishop 
to  exercise  his  jurisdiction,  and  if  he  returned  that  he  had  made  diligent 
inquiry  concerning  lys  conduct  and  ministry,  and  being  convinced  from 
such  inquiry  that  he  was  not  a  fit  person  to  be  allowed  to  lecture,  he  had 
conscientiously  determined,  after  having  heard  him,  that  he  could  not 
approve  or  license  him,  that  would  be  sufficient  (Rex  v.  Archbishop  of  Can- 
terbury, 15  East,  117).  So  the  spiritual  jurisdiction,  whether  of  bishop  or 
rector,  is  never  interfered  with  by  the  temporal  courts  [Rez  v.  Bishop  of 
London,  1  T.  N.,  371).  Thus  all  matters  as  to  the  national  religion  were 
really  settled  and  established  by  the  representatives  of  the  nation  in  Parlia- 
ment, and  as  the  royal  supremacy  was  restrained  within  these  statutes,  it 
really,  as  exercised  before  the  Kebellion,  and  especially  in  this  and  the  pre- 
vious reigns,  ceased  to  exist.  It  is  an  entire  error  to  think  and  speak  of  the 
royal  supremacy  as  it  exists  and  is  exercised  now,  as  if  it  had  any  resem- 
blance to  that  exercised  by  the  Tudor  sovereigns.     There  is  only  this  resem- 
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prelate,  state  or  potentate,  spiritual  or  temporal,  shall  use, 
enjoy,  or  exercise  any  manner  of  power,  jurisdiction,  su- 

blance,  that  it  is  a  lay  supremacy,  a  supremacy  of  the  laity  over  the  clergy. 
But  it  is  a  supremacy  defined  and  limited  by  law  according  to  the  national 
will,  and  the  courts  of  law  do  not  at  all  interfere  with  the  exercise  by  the 
bishops  and  archbishops  of  their  proper  spiritual  functions,  within  the  limits 
defined  by  the  law,  that  is,  by  the  national  will.  By  the  13  and  14  Charles 
II.,  c.  iv.,  the  Uniformity  Act,  ministers  are  to  use  the  administration  of  the 
sacraments  and  public  prayers,  with  the  additions  and  alterations  made  by 
Convocation,  as  in  the  Book  of  Common  Prayer.  They  are  to  declare  their 
unfeigned  assent,  and  subscribe  the  declaration.  The  Thirty-nine  Articles 
are  to  be  subscribed,  and  lecturers,  preachers,  etc.,  are  to  be  licensed  by  the 
archijishop  or  bishop.  Tiiose  resident  are  to  read  the  service  once  a  month, 
and  no  person  is  to  administer  the  sacrament  before  he  is  ordained  priest. 
This  is  the  law  as  to  ordinary  duties  of  the  clergy.  The  6  Anne,  c.  xxi., 
enacted  as  to  cathedrals,  that  statutes  used  in  the  government  of  catiiedral 
and  collegiate  churches  used  since  the  Reformation,  founded  by  Henry  VIII., 
are  to  be  good  and  valid ;  but  the  queen  may  alter  or  make  new  statutes  for 
settling  visitations.  By  the  12  Anne,  c.  xii.,  curates  licensed  by  the  bishop 
are  to  be  appointed  by  him  when  necessary,  at  such  stipends  as  he  shall 
think  fit.  It  was  not  until  after  the  great  rebellion,  which  the  exercise  of 
this  monstrous  prerogative  in  matters  of  religion  went  far  to  provoke,  that  its 
exercise  was  really  restrained  by  statute.  The  statutes  of  this  reign,  it  has 
been  seen,  merely  registered  the  arbitrary  edicts  of  the  crown,  and  enforced 
them  by  pains  and  penalties.  So  thoroughly  were  these  principles  imbibed 
by  the  [)eople  during  the  reign  of  Elizabeth  and  her  predecessors,  that  oppo- 
sition to  them  was  regarded  as  the  most  flagrant  sedition,  and  was  not  even 
rewarded  by  that  public  praise  and  approbation  which  can  alone  support  men 
under  such  dangers  and  difficulties  as  attend  the  resistance  of  tyrannical 
authority.  Gifibrd,  a  Protestant  clergyman,  was  suspended  for  preaching  up  a 
limited  obedience  to  the  civil  magistrate  {Hume's  Hist.  Eng.,  vol.  v.,  App.  cii.) ; 
that  is,  an  obedience  limited  as  to  spiritual  matters  by  the  freedom  of  the 
subject,  or,  at  all  events,  defined  by  the  authority  of  parliament.  This,  how- 
ever, was  never  acknowledged  by  the  crown  in  this  reign,  nor  even  in  the 
next.  All  through  this  reign  the  crown  stood  upon  the  prerogative  of  the 
royal  supremacy  in  spiritual  matters.  But  after  the  Eebellion,  when  the 
supreme  power  of  the  state  was  represented  not  merely  by  the  crown,  but 
by  parliament,  the  exercise  of  the  prerogative  of  the  supremacy  was  re- 
strained by  statute;  and  parliament,  as  representing  the  nation  at  large, 
really  settled  what  the  national  faith  and  worship  should  be.  All  this,  how- 
ever, has  taken  place  since  the  Kevolution.  The  law  and  legislation  of  the 
present  reign  upon  the  subject  of  religion  were  based  upon  the  principle  of 
despotism,  and  in  that  respect  were  marked  by  the  same  spirit  as  that  which 
had  pervaded  the  reign  of  Henry  VIII.  and  Edward  VI.  In  a  word,  it  was 
the  spirit  of  tyranny.  So  the  rapacity  which  characterized  the  previous 
reigns  was  equally  characteristic  of  the  present.  The  conduct  of  Elizabeth 
with  regard  to  the  church  was  worse  than  tiiat  of  the  wor.st  tyrants  of  the 
Norman  sovereigns.  She  kept  sees  vacant  in  order  to  enjoy  the  temporali- 
ties, and  actually  kept  one  see  vacant  for  the  long  period  of  nineteen  years. 
She  never  lost  an  ()[)[)ortunity  of  plundering  a  see  of  some  part  of  its  tem- 
poralities, and  the  measures  passed  in  restraint  of  ecclesiastical  leases  were 
only  to  j)revent  any  one  plundering  the  church  but  herself.  During  the 
wholf  of  her  reign  the  confiscatory  laws  i)assed  under  Henry  VI 11.  and 
Edward  \'I.  were  rigidly  enforced,  and  all  colleges,  or  hospitals,  or  charities 
which  had  escaped  their  rapacity  were  seized  by  the  queen.     The  system  of 
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periority,  authority,  pre-eminence,  or  privilege,  spiritual 
or  ecclesiastical,  within  this  realm,  or  any  of  her  majesty's 

confiscation  involved  many  cliarities  not  obnoxious  to  the  law.  And  this  pro- 
duced consequences  which  had  not  been  anticipated,  and  which  led  towards 
the  close  of  the  reign  to  important  legislation.  It  must  here  again  be  no- 
ticed that  the  author  so  disregarded  the  historic  method  and  the  order  of 
time  that  there  are  included  in  this  chapter,  just  after  the  measures  on  the 
subject  of  religion  passed  in  the  first  year  of  the  reign,  various  important 
statutes  not  passed  until  the  end  of  tlie  reign,  Tiearly  furty  years  afterwards, 
such  as  the  Poor-Law  and  the  Act  of  Charitable  Uses.  These  measure.', 
however,  were  the  indirect  result  in  one  degree  of  the  measures  of  confisca- 
tion passed  in  previous  reigns.  It  has  been  remarked  in  the  prefatory  notes 
to  previous  reigns  of  this  dynasty  that  the  changes  in  our  law  are  often  to  be 
traced  to  causes  apparently  remote,  and  that  the  alterations  in  the  law  caused 
by  the  great  religious  revolution  which  occurred  at  this  period  of  our  history 
had  eflects  and  results  which,  at  first  view,  could  never  have  been  supposed 
to  have  arisen  from  causes  apparently  so  remote.  And  this  will  be  found  to 
have  been  remarkably  exemplified  in  the  legislation  of  this  reign.  In  the 
statute  of  Edward  VI.  as  to  vagrants,  it  was  recited  that  the  number  of  va- 
grants and  vagabonds  had  become  greater  than  in  any  former  reign.  There 
can  be  no  doubt  that  this  was  in  a  great  degree  owing  to  the  suppression  of 
religious  houses  under  Henry  VIII.,  though  it  was  also  in  some  measure 
ascriliable  to  the  gradual  decline  of  villenage*and  the  natural  tendency  of 
the  villeins  to  wander  away  and  become  vagrants.  In  the  present  reign  both 
these  causes  contributed  to  a  large  increase  of  pauperism  and  vagrancy,  and 
another  cause  co-operated,  viz.,  the  corporations  which  took  place  under  the 
act  of  Edward  VI.  for  the  abolition  of  charities  and  obits  or  endowments  for 
masses  for  the  dead.  This  measure  had  a  far  larger  operation  than  perhaps 
had  been  intended,  for  this  reason,  that  in  those  times  there  were  few  char- 
itable endowments  which  were  not  more  or  less  associated  with  such  objects, 
for  the  founders  or  donors  could  almost  always  .desire  masses  to  be  offered 
for  their  souls.  The  indirect  result,  therefore,  was  to  confiscate  all  the  exi.st- 
ing  charitable  endowments, —  at  all  events,  so  for  as  the  statute  was  strictly 
enforced ;  and  although  the  courts  strove  to  rescue  them  whenever  they  could, 
—  that  is,  whenever  the  charitable  object  was  severable  from  their  supersti- 
tious use, —  they  could  not  often  be  severed;  and  hence  the  books  of  this 
long  reign  are  full  of  records  and  reports  of  cases  of  confiscation  of  charities 
under  that  act.  Hence,  while  the  number  of  the  poor  was  increasing,  they 
were  more  and  more  deprived  of  all  relief  or  support,  and  hence  the  poor 
were  becoming  paupers  and  vagrants,  even  becoming  mendicants.  These 
causes  led,  towards  tlie  end  of  the  reign,  to  the  two  great  measures,  the  Poor- 
Law  (43  Eliz.,  c.  2),  and  the  Statute  of  Charitable  Uses  (43  Eliz.,  e.  4).  Both 
these  two  great  acts,  it  will  be  observed,  were  passed  in  tlie  same  year  {Ibid.), 
almost  tiie  last  of  the  queen,  and  after  fifty  years  had  passed,  during  which 
the  measures  referred  to  had  been  in  operation,  and  after  the  confiscation  of 
charities  had  produced  their  natural  results.  It  should  be  observed,  also,  that 
during  this  reign,  villenage,  though  still  in  existence,  was  gradually  dying 
out,  and  the  last  case  of  villenage  occurred  in  the  last  year  of  this  reign 
(Dighton  v.  Barlholomew,  Yelverton's  Itcps.).  The  result  of  the  dying  out  of 
villenage  was  the  increase  of  vagrants,  and  also  a  tendency  to  the  over- 
crowding of  trades  and  employment.  Hence  the  statutes  as  to  artificers, 
passed  in  the  earlier  portion  of  the  reign.  Other  legislation  of  this  reign 
arose  in  some  degree  from  the  character  of  its  law  and  legislation  as  to  re- 
ligion. The  characteristics  of  that  law  and  legislation  were,  it  has  been 
seen,  despotism  and  persecution,  and  these  are  sure  to  result  in  hypocrisy 
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Cioniiiiions;  and  all  such  power  and  authority  before  ex- 
ercised and  used  was  thereby  united  and  annexed  to  the 
crown  ;  and  the  queen  was  empowered  to  appoint  persons 
to  exercise  such  jurisdiction  and  authority. 

To  secure  a  full  obedience  to  this  new  establishment,  an 
oath  was  devised,  in  which  the  party  taking  it  declared 
that  the  queen  was  the  only  supreme  governor  of  this 
realm,  and  of  all  other  her  dominions,  as  well  in  spiritual 
tilings  or  causes  as  temporal ;  that  no  foreign  prince,  person, 
prelate,  state,  or  potentate,  had,  or  ought  to  have,  any  ju- 
risdiction, j)Ower,  superiority,  pre-eminence,  or  authorit}', 
ecclesiastical  or  spiritual,  within  this  realm  ;  that  he  did 
utterly  renounce  all  foreign  jurisdictions  and  authorities  ; 
and  did  promise  to  bear  true  allegiance  to  the  queen. 

This  oath  was  to  be  taken  by  every  ecclesiastical  person, 
oflficer,  and  minister;  by  every  temporal  judge,  justice, 
mayor,  and  other  lay  or  temporal  officer  or  minister ;  and 
every  other  person  having  the  queen's  fee  or  wages,  under  no 
severer  penalties  than  disability  to  hold  such  preferments 
or  offices.  Persons,  before  they  take  orders,  or  a  degree,  are 
first  required  to  take  the  said  oath.  Heavy  penalties  are 
inflicted  on  those  who  im[>ugri  the  supremacy  of  the  crown. 

The  next  step  in  effecting  this  reformation  was  to  revive 
the  use  of  the  Common  Prayer  and   administration  of 

and  habits  of  deception  and  concealment,  out  of  which  are  certain  to  arise 
a  tendency  to  fraud.  No  doubt,  as  Lord  Coke  and  Lord  Bacon  observed, 
ofi'ences  of  the  nature  of  fraud  principally  prevail  in  times  of  ])eace,  and 
this  long  reign  was  for  the  most  part  one  of  peace;  but  it  was  also  one  of 
despotism  and  persecution,  and  habitual  concealment  and  deception  ;  and 
beyond  all  doubt  fraud  and  perjury  greatly  increased  in  this  reign.  It  was 
said  in  this  reign  :  Because  fraud  and  deceit  abound  in  these  days  more  than 
in  former  times,  it  was  resolved  that- all  statutes  passed  against  fraud  should 
be  liberally  and  beneficially  expounded  to  suppress  the  fraud  (Twyne's  Case, 
3  Coke's  Reps.,  82).  In  anotlier  celebrated  case,  Lord  Coke  reports  the 
judges  as  observing  on  the  increase  of  perjury,  and  they  assign  that  as  the 
reason  for  encouraging  a  new  species  of  action  in  order  to  get  rid  of  one  in 
which,  under  the  name  of  wager  of  law,  jiarties  were  admitted  to  deny  debts 
on  their  oaths  [Siade's  Case,  4  Coke).  And  certainly  one  feature  in  the  legal 
history  of  this  reign  is  the  increase  of  statutes  to  provide  remedies  for  fraud, 
some  of  them  reciting  tbat  acts  of  fraud  were  becoming  more  frequent  tlian 
they  were.  Tlius  there  was  the  act  against  forgers  of  false  deeds  and  writings, 
reciting  that  the  wicked,  pernicious,  and  dangerous  practice  of  making  and 
forging  false  charters,  deeds,  and  writings  hath  of  late  limes  been  very  much 
niiire  used  in  all  parts  of  the  realm  than  in  times  past  (5  Eliz.,  c.  xiv.).  So 
the  act  against  fraudulent  deeds  and  alienations  "  more  commonly  used  in 
tlieso  days  than  hath  been  heard  of  heretofore"  {\'SEIiz.,  c.  v.).  So  as  to  perjury 
(o  Eliz.,  c.  ix.).  So  a.s  to  bankruptcy  and  outlawry,  and  abuse  of  process  of  arrest. 
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sacraments,  as  orclained  by  Edward  the  Sixth  (a).     This 
was  done  by  stat.  1  Elizabeth,  c.  2,  which  repealed  stat. 

(a)  This  was  confirmed  by  the  13  and  14  Cliarles  II.,  c.  iv.,  which,  taken 
in  conjunction  with  tlie  above  act,  render  penal  any  violation  of  the  rubrics, 
and  any  rite  or  ceremony,  nay,  even  any  posture,  or  change  of  posture,  not  con- 
tained in  the  rubrics.  The  rule  upon  this  subject  has  been  lately  laid  down  by 
the  Judicial  Committee :  "  In  the  performance  of  the  services,  rites,  and  cere- 
monies ordered  by  the  Prayer-Book,  the  directions  contained  in  it  must  be 
strictly  observed  ;  no  omission  and  no  addition  can  be  permitted."  Thus,  for 
instance:  "If  the  use  of  lighted  candles  in  the  manner  complained  of  be  a 
ceremony  or  a  ceremonial  act,  it  might  be  sufficient  to  say  that  it  is  not,  nor 
is  any  ceremony  in  which  it  forms  a  part,  among  those  retained  in  the 
Prayer-Book,  and  it  must  therefore  be  included  among  those  that  are 
abolished ;  for  the  Prayer-Book,  in  the  preface,  divides  all  ceremonies  into 
these  two  classes  —  those  which  are  retained  are  specified,  whereas  none  are 
abolished  specifically  or  by  name,  but  it  is  assumed  that  all  are  abolished  which 
are  not  expressly  retained."  So  as  to  ornaments.  It  has  sometimes  been 
insisted  that  the  use  of  lighted  candles  up  to  the  time  of  the  issue  of  the 
first  Prayer-Book  was  clearly  legal;  that  the  lighted  candles  were  in  use  in 
the  church  in  the  second  year  of  Edward  VI.,  and  that  there  was  nothing  in 
the  Prayer-Book  of  that  year  making  it  unlawful  to  continue  them.  But 
the  court  said:  "All  this  maybe  conceded,  but  it  is  in  reality  beside  the 
question.  The  ruljric  of  our  Prayer-Book  might  have  said,  those  ornaments 
shall  be  retained  wiiich  were  lawful,  or  which  were  in  use  in  the  second 
year  of  Edward  VI.,  and  the  argument  as  to  actual  use  at  the  time,  and  as 
to  the  weight  of  the  injunction  of  1547,  might  in  that  case  have  been  ma- 
terial. But  the  rubric,  speaking  in  1661,  more  than  one  hundred  years  sub- 
sequently, defined  the  class  of  ornaments  to  be  retained  by  a  reference,  not 
to  what  was  in  use  de  facto,  or  to  what  was  lawful  in  1549,  but  to  what  was  in 
the  church  by  authority  of  parliament  in  that  year;  and  it  is  enough  that, 
in  the  parliamentary  authority  indicated  by  these  words,  the  ornaments  in 
([uestion  are  not  found  to  be  included.  There  is,  the  court  said,  abundant 
evidence  that  even  the  posture  of  the  celebrating  minister  during  all  the 
parts  of  the  communion  service  was,  and  that  for  obvious  reasons,  deemed 
to  be  of  no  small  importance  in  the  changes  introduced  into  the  Prayer- 
Book  at  and  after  the  Reformation.  The  various  stages  of  the  service  are 
fenced  and  guarded  by  directions  of  the  most  minute  kind  as  to  standing 
and  kneeling,  the  former  attitude  being  prescribed  even  for  prayers,  during 
which  a  direction  to  kneel  migiit  have  been  expected.  Tiiis  being  the  proper 
construction  of  the  rubric,  it  is  clear  that  a  clergyman,  by  the  use  of  a  dif- 
ferent ))osture  or  change  of  posture  which  he  lias  adopted  during  the  prayer, 
has  violated  the  rubric,  and  committed  an  offence  within  the  meaning  of  the 
l.Stii  and  14th  of  Charles  II.,  cap.  4,  sees.  2,  17,  24,  taken  in  connection  with 
the  1st  of  Elizabeth,  cap.  2,  and  punishable  Vjy  admonition  under  sec.  23  of 
the  latter  statute.  It  is  not  open  to  a  minister  of  the  church,  or  even  to  the 
Judicial  Committee,  as  the  highest  ecclesiastical  tribunal  of  appeal,  to  draw 
a  distinction  in  acts  which  are  a  departure  from  or  violation  of  the  rubric, 
between  those  which  are  important  and  those  which  appear  to  be  trivial. 
The  olyect  of  a  statute  of  uniformity  is,  as  its  preamble  expresse.s,  to  pro- 
duce 'an  universal  agreement  in  the  public  worship  of  Almighty  God,'  an 
object  which  would  be  wholly  frustrated  if  each  minister,  on  his  own  view 
of  the  relative  importance  of  the  details  of  the  service,  were  to  be  at  liberty 
to  omit,  to  add  to,  or  to  alter  any  of  those  details."  L'pon  this  statute,  clergy- 
men who  preached  against  the  Book  of  Common  Prayer,  or  refused  to  cele- 
brate divine  service  according  to  it,  were  deposed  by  the  Court  of  High  Com- 


CHAP.  XXXIII.]     REFORMATION   RE-ESTABLISHED.  191 

1  Mary,  st.  2,  c.  2,  an  act  which,  the  parliament  says, 
"  brought  great  decay  of  the  due  honor  of  God,  and  dis- 
comfort to  the  professors  of  the  truth  of  Christ's  religion." 
But  this  repeal  concerned  only  so  much  of  the  said  stat. 
of  Philip  and  Mary  as  related  to  the  said  book ;  which 
book,  with  the  order  of  service,  administration  of  sacra- 
ments, rites,  and  ceremonies,  with  the  alterations  and 
additions  made  by  this  statute,  is  declared  to  be  in  full 
force  and  eftect.  Many  penalties  are  enacted  against  those 
who  use  any  other  service  than  this,  or  who  speak  any- 
thing in  derogation  of  it  (a) ;  and  persons  are  constrained, 
by  certain  pains  and  censures,  to  attend  at  church. 

In  this  manner  was  the  reformation  of  religion  re- 
established as  far  as  laws  could  go,  and  consistently  with 
the  general  inclinations  of  the  kingdom.  But  there  fol- 
lowed from  this  revolution  much  trouble  and  anxiety. 
A  new  set  of  malcontents  sprung  up  under  the  name  of 
Nonconformists,  which  kept  the  government  in  alarm ; 
these  were  at  first  the  Roman  Catholics,  and  afterwards 
the  Puritans ;  who  were  considered  as  equal  enemies  to 
the  established  church,  and  were  the  objects  of  many 
penal  restrictions  in  the  course  of  this  reign  (b). 

The  next  act  made  upon  the  subject  of  these  new  eccle- 
siastical alterations  was  stat.  1  Elizabeth,  c.  4,  which  re- 
pealed stat.  2  and  3  Pliilip  and  Mary,  c.  4,  and  thereby 
re-annexed  to  the  crown  the  payment  of  first-fruits  and 
tenths.  But  all  statutes  before  that  made  for  the  order- 
ing and  levying  those  dues  (except  only  the  acts  for  the 
erection  of  the  Court  of  Augmentations,  and  first-fruits 
and  tenths)  were  to  remain  in  force.  It  is  further  de- 
clared, that  vicarages  not  exceeding  £10  per  annum,  and 
parsonages  not  exceeding  ten  marks  in  the  king's  books, 
shall  be  discharged  of  first-fruits.  That  incumbents  who 
happen  to  live  only  one-half  year,  shall  pay  only  one-fourth 

mission  {Cawdrey's  Case,  5  Cokeys  Reps.,  111).  In  that  case,  the  clergyman 
was  deposed  for  the  first  offence,  but  nevertheless  the  deprivation  was  heki 
legal ;  for  that  the  statute,  being  in  the  affirmative,  did  not  take  away  tlie 
general  and  ecclesiastical  jurisdiction  vested  in  the  crown,  and  that  by  virtue 
of  tliis,  a  person  could  be  tiuis  deprived  for  breacli  of  the  Act  of  Conformity ; 
which  was  no  doubt  so  if  the  wliole  papal  jurisdiction  was  annexed  to  tiie 
crown,  and  if  the  papal  supremacy  was  transferred  to  the  crown. 

(a)  And  by  another  clause  in  the  statute,  heavy  penalties  were  imposed 
for  merely  rejecting  tlie  oath,  under  which  IJonner  was  convicted  [Dyer's 
Reps.,  58 j,  vide  post,  c.  xxxiv. 

([))  As  lo  which  see  tlie  next  chapter. 
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of  the  first-fruits  cine  ;  those  who  live  one  3'ear,  only  half; 
if  a  year  and  a  half,  three  parts  ;  and  shall  not  be  charge- 
able for  the  whole  first-fruits  till  they  have  enjoyed  their 
preferments  two  years. 

To  prevent  occasions  of  scandal  in  the  ministry  of  the 
reformed  church,  it  was  thought  proper  to  put 
imony.  gQj-,-^g  restraint  on  simoniacal  practices,  which 
had  hitherto  been  punishable  only  in  the  ecclesiastical 
court  by  virtue  of  certain  canons  {a).  It  is  therefore  en- 
acted by  Stat.  31  Elizabeth,  c.  6,  that  if  any  person  shall, 
by  money,  or  agreement  for  money,  give  or  procure  to  be 
given  any  ecclesiastical  preferment,  these  consequences 
shall  follow  :  such  gift  shall  be  void  ;  the  presentation  for 
that  time  shall  be  forfeited  to  the  king;  the  person  cor- 
ruptly presenting  shall  forfeit  double  the  yearly  value  of 
the  living ;  and  the  person  presented  disabled  to  take  the 
benefice.  A  penalty  is  also  inflicted  on  persons  consent- 
ing for  money  to  institute  or  admit  any  one  to  a  living; 
such  person  is  to  forfeit  double  the  yearly  value  of  the 
living ;  the  institution  or  admission  to  be  void,  and  the 
patron  allowed  again  to  present.  To  prevent  the  like 
corrupt  contracts  concerning  exchanges  of  livings,  double 
the  sum  given  to  procure  such  changes  is  to  be  forfeited 
both  by  the  giver  and  taker. 

To  suppress  simony  in  its  first  concoction,  it  is  more- 
over provided,  that  the  giving  or  procuring  holy  orders 
to  be  given  for  money,  or  for  any  agreement  for  money, 

(a)  Simony  was  defined  in  the  courts  of  law,  in  a  case  after  this  statute,  to 
be  voluntas,  sive  desiderium  emendivel  i-endendi  spii'itualiavel  spirilualibus  adhce- 
rentia  [Cro.  Eliz..  790).  It  was  afterwards  laid  down  that  simony  by  the 
spiritual  law,  is  the  buying  of  chrisms,  etc.,  or  anything  quce  ad  spirilualia 
special  (1  Lord  Baym.  Reps.,  449).  But  the  common  law  took  no  notice  of  any 
simony  (as  it  was  a  spiritual  offence),  unless  such  as  was  mentioned  in  some 
statute,  and  as  the  present  (12  Ibid.,  238;  Bishop  of  St.  David's  v.  Lucy,  1 
Lord  Ilayin.  Reps.,  449).  By  the  canons  of  1603,  canon  138,  it  is  simony  to 
take  anvthing  for  a  spiritual  service  or  benefit  which  the  usage  did  not  war- 
rant, or  more  for  visitations  than  the  usage  warranted  [Ibid.).  It  was  agreed 
bv  all  the  judges  that  the  clergy  were  bound  by  the  canons  of  1603,  which 
make  simony  a  grtat  ofience  {Ibid.}.  As  to  statutable  simony,  with  refer- 
ence to  benefices,  etc.,  the  cases  have  always  been  numerou.s.  It  was  also 
aoreed  that  taking  excessive  fees  for  conferring  orders,  etc.,  was  simony  by 
the  canon  law,  for  orders  ought  to  be  free;  and  so.  it  was  said,  it  was  de- 
clared by  the  act  of  Elizabeth.  And  Holt  said,  that  by  the  canon  law,  and 
of  common  right,  no  person  ought  to  take  anything  for  christening  of 
children  or  burials,  and  but  bv  custom  they  are  allowed  to  take  something 
{Ibid.). 
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rhall  induce  the  penalty  of  £40,  and  the  party  so  corruptly 
onhiined  shall  forfeit  £10.  Besides  which,  should  lie 
afterwards  within  seven  years  take  a  living,  it  shall  im- 
mediately become  void,  and  the  patron  be  enabled  to  pre- 
sent afresh.  All  these  temjjoral  penalties  are  enacted 
without  any  prejudice  to  the  jurisdiction  of  the  spiritual 
court ;  with  regard  to  which  this  act  can  only  be  con- 
sidered as  accumulative,  by  bringing  before  the  temporal 
magistrate  some  more  flagrant  acts  of  simony. 

Some  very  material  regulations  were  made  in  this 
reign  by  parliament  concerning  the  poor  and  laboring 
part  of  the  nation.  This  great  bulk  of  people  were  con- 
sidered by  the  law  in  three  lights  ;  such  who,  by  their 
education  and  living,  were  fit  and  habituated  to  work 
and  labor,  and  such  who  were  poor.  These  latter  were 
of  two  descriptions:  the  one  was  such  as  lived  in  beg- 
gary, through  wilful  idleness,  and  were  therefore  looked 
upon,  in  a  great  degree  as  olFenders ;  the  other  were 
such  as  were  sick  and  impotent,  and  unable  to  provide 
for  themselves.  Under  these  three  considerations  were 
statutes  now  made,  composing  a  body  of  provisions  for 
the  ordering  and  correction  of  such  persons,  namely,  stat.  5 
Elizabeth,  c.  4,  concerning  laborers,  artificers,  and  appren- 
tices;  stat.  39  Elizabeth,  c.  4,  concerning  rogues,  vaga- 
bonds, and  stardg  beggars  ;  and  statute  43  Elizabeth, c.  2, 
for  the  relief  of  the  poor. 

These  statutes  make  very  full  provisions  for  such  mat- 
ters as  were  the  objects  of  them ;  and,  as  they  were  framed 
upon  thorough  consideration,  and  the  experience  of  ages, 
that  part  of  the  community  to  whom  they  related  were 
governed  by  them  for  many  years  without  much  altera- 
tion. The  particular  regulations  of  these  statutes  had 
either  been  adopted  from  preceding  ones  on  the  same 
subject,  or  had  been  suggested  by  the  defects  and  evil 
consequences  attending  former  laws.  The  former  statutes 
relating  to  the  poor  were  many  ;  a  retrospective  view  of 
them  will  at  once  discover  the  different  ways  in  which 
this  matter  had  been  treated,  and  the  degrees  by  which 
these  regulations  grew  to  their  present  size.  To  begin 
with  artificers  and  laborers. 

The  first  regulation  concerning  them  is  the  Statute  of 
Laborers,  23  Edward  III.  This  act  is  said  to  have  been 
occasioned  by  the  late  pestilence,  which  had  carried  o±f 
voii.  v.— 17  N 
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many  working  people  (a).     Servants  and  laborers,  seeing 

The  statute  of  the  difficult  J   mastcrs  were  under   from   the 

Laborers.      scaroitj  of  liands,  would   not   serve  without 

[a]  "  The  statute  was  made  for  the  advantao^e  of  the  lords,  that  they  should 
not  be  in  want  of  servants"  (Finchden,  C.  J.,  40  Edw.  III.,  f.  40);  but  the 
necessity  for  it  was  far  more  permanent  and  general  than  the  temporary  and 
partial  cause'here  suggested,  and  which  could  hardly  account  for  the  main- 
tenance of  a  long  series  of  similar  enactments  down  to  the  time  of  the  ear- 
liest poor-laws.  These  laws  as  to  laborers  contained  in  them  the  germ  of  a 
principle  which  was  thence  transferred  to  the  poor-laws  —  the  principle  of 
fixing  the  poor  as  much  as  possible  to  the  soil  on  which  they  were  born,  and 
of  forcibly  removing  them  thereto  if  they  wandered.  The  origin  of  this 
principle,  and  its  transmission  in  the  course  of  legislation  down  to  our  own 
time,  afford  a  striking  illustration  of  the  character  of  our  laws.  There 
can  be  no  doubt  that  the  earliest  laws  as  to  laborers  or  as  to  vagrants  had 
reference  to  the  state  of  villenage  or  serfdom,  and  the  efforts  of  the  villeins 
to  escape  from  it.  The  earliest  vagrants  were  villeins,  and  the  villeins  were 
constantly  wandering  away  from  their  lords,  in  order  to  escape  the  bondage 
of  forced  labor,  which  brought  no  profit  to  themselves,  for  even  property  the 
result  of  their  own  labor  could  be  seized  by  their  lords ;  and  hence  it  was 
not  to  be  wondered  at  that  they  should  in  various  ways  try  to  escape  so  hard 
a  thraldom,  and  that  many  of  them  should  lapse  into  a  state  of  vagrancy. 
Vagabondage,  in  short,  grew  out  of  villenage,  and  these  laws  arose  out  of 
vagabondage.  The  result  of  it  was,  that  the  lords  found  their  own  villeins, 
to  whose  labor  they  had  a  right,  constantly  lost,  while  they  were  surrounded 
by  numbers  of  vagrants,  most  of  whom,  there  could  be  little  doubt,  were 
villeins  of  other  lords.  The  process  of  seeking  for  and  reclaiming  the  vil- 
leins was  troublesome  and  costly;  and  instead  of  it  parliament  passed  these 
acts  as  to  laborers  and  others  as  to  vagrants,  the  effect  of  which  was  to  enable 
the  lords  to  put  vagrants  to  labor  as  a  substitute  for  the  loss  of  the  labor  of 
their  villeins.  That  this  was  the  true  origin  of  the  statute  is  known  by  its 
terms,  and  by  the  cases  determined  upon  it.  Thus  the  statute  was  that,  as 
the  lord,  if  he  found  his  villein,  could  seize  him  and  carry  him  to  the  estate 
to  wliicli  he  was  regardant, —  i.  e.,  attached, —  so  the  lord  should  have  the 
preferable  right  to  the  labor  of  his  villein,  quod  domini  preferantur  in  nativis 
suis;  so  that,  in  an  action  under  the  statute  for  taking  a  laborer,  the  defend- 
ant could  plead  that  he  was  lord  of  a  manor,  and  that  the  laborer  was  his 
villein  regardant,  or  attached  to  the  manor,  and  that  he  had  need  of  his  ser- 
vices (47  Edw.  III.,  f.  16).  And  so  the  villein  could  plead  in  an  action 
under  this  statute  that  he  held  land  of  a  lord  of  a  manor  to  whom  he  owed 
certain  services ;  for  it  was  said,  the  statute  was  made  for  the  advantage  of 
lords,  that  they  might  not  be  in  want  of  servants,  and  it  is  necessary  that 
every  lord  should  let  part  of  his  land  for  the  sake  of  the  services  to  be  done 
to  his  manor;  and  if  the  laborer  was  occupied  in  such  service,  he  could  not 
be  taken  under  the  statute  (40  Edw.  Ill,  f.  40).  The  granting  of  a  lease  or 
a  tenancy,  it  is  to  be  observed,  to  a  villein,  enfranchised  him  ( Year-Book, 
Hen.  VII.,  f.  11) ;  and  therefore  if  a  man  was  a  lessee,  on  the  same  principle 
he  could  not  be  taken  under  the  statute.  But  the  scope  of  the  statute  was, 
by  a  sort  of  statutable  villenage,  to  give  the  lord  of  the  soil  the  right  to  the 
labor  of  the  laborers  on  the  soil  whose  labor  was  not  already  lawfully  appro- 
priated either  by  their  own  land  or  the  land  of  any  lord  or  landlord  ;  that 
is,  the  statute  gave  the  right  to  the  labor  of  vagrants  (38  Edw.  Ill,  f.  10). 
Under  these  statutes,  if  a  man  was  found  vagrant  out  of  his  county,  he  could 
be  taken  and  put  to  labor,  although  in  his  own  county  he  was  villein  or 
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excessive  wages ;  and  many  refusing  to  work,  took  to 
begging  and  disorderly  courses.  It  was  therefore  thought 
advisable  that  some  compulsory  method  should  be  pre- 
scribed ;  and  it  was  accordingly  enacted,  that  every  man 
and  woman,  able  in  body,  and  within  the  age  of  three- 
score, not  living  in  merchandise,  nor  exercising  any  craft, 
not  having  of  his  own  whereof  to  live,  nor  land  about 
whose  tillage  he  might  employ  himself,  nor  serving  any 
other,  such  person  should  be  bound  to  serve,  if  required, 
at  the  accustomed  wages ;  and  if  he  refused,  was  to  be 
committed  to  the  next  jail  till  be  found  surety  to  be 
entered  into  service.^  If  any  workman  or  servant  de- 
parted before  the  term  agreed,  he  was  to  be  imprisoned.^ 
None  were  to  pay  more  than  the  old  wages,  upon  pain  of 
forfeiting  double  what  they  so  gave ;  ^  and  if  any  took  more, 
he  was  to  be  committed  to  jail ;  *  and  such  overplus  wages 
was  to  be  levied  to  the  king's  use,  in  alleviation  of  the 
dismes  and  quinzimes  assessed  on  the  town  or  district.^ 
Upon  this  statute  many  commissions  were  granted  to 
make  inquiry  concerning  the  execution  of  it. 

But  this  statute,  not  answering  the  end  effectually,  was 
followed  by  stat.  25  Edward  III.,  s.  1,  which  contained 
many  further  provisions ;  among  others,  carters,  plough- 
men, and  other  servants  were  to  serve  by  the  whole  year, 
or  by  other  usual  terms,  and  not  by  the  day.*^  None  was 
to  go  out  of  the  town  where  he  dwelt  in  winter  to  serve 
in  summer,  if  he  could  get  work  therein.^  The  wages  of 
certain  artificers  and  of  servants  in  husbandry  were  fixed 
by  this  act.^  And,  to  make  sure  of  fair  dealings,  cord- 
wainers  and  shoemakers  were  to  sell  at  the  price  in  20 
Edward  III.  And  saddlers,  horsesmiths,  tailors,  and  all 
other  servants  not  mentioned  in  the  act,  were  to  be  sworn 
before  the  justices,  to  do  and  use  their  crafts  and  offices 

laborer  to  another  {Year-Book,  17  Edw.  IV.,  f.  8).  The  statute,  it  was  said, 
was  to  be  understood  of  hiborers  who  were  vagrants,  and  who  were,  there- 
fore, to  be  made  to  work  {Year-Book,  10  Hen.  VI.,  f.  8,  pi.  30).  And  by  the 
statutes,  laborers,  on  the  other  hand,  departing  from  their  labor,  could  be 
brought  back  to  it  (47  Edw.  111.,  f.  14).  Under  these  statutes,  therefore,  if  a 
man  was  "found  wandering  about  the  country,"  lie  could  be  put  to  work  by 
any  one  (11  Hen.  IV.,  f.  27).  There  was,  it  will  be  seen,  a  close  connection 
between  the  subject  of  villenage  and  these  statutes ;  and  as  villenage  was 
dying  out,  the  last  case  of  it  occurred  at  the  end  of  this  reign. 

'  Cap.  1.  3  Q^^p  3  5  Cap.  8.  '  Cap.  2. 

*  Cap.  2.  *  Cap.  5.  *  Cap.  1.  *  Caps.  2,  3. 
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in  the  manner  the}'  were  wont  to  do  in  20  Edward  III., 
and  any  breaking  this  statute,  after  such  oath,  was  to  be 
punished  by  fine  and  imprisonment,  at  discretion  of  the 
justices.  If  hiborers  or  artificers  left  their  work,  and 
went  into  another  county,  process  was  to  be  issued  to  the 
sheriff;  and  if  he  returned  non  immit us  there  was  to  be  an 
exigent  at  the  first  day,  by  stat.  34  Edward  III.,  c.  10. 

By  stat.  12  Rieliard  II.,  c.  3,  no  servant  or  Laborer, 
whether  man  or  woman,  was  to  depart  at  the  end  of  his 
term  out  of  the  hundred  where  he  dwelt,  to  serve  else- 
where, unless  he  brought  a  letter-patent  (namely,  a  testi- 
monial) containing  the  cause  of  his  going,  and  time  of  his 
return,  if  he  was  to  return,  under  the  king's  seal,  which 
for  this  purpose  was  to  be  in  the  keeping  of  some  man  of 
the  hundred;  alid  a  servant  wandering  without  such  testi- 
monial was  to  be  put  in  the  stocks  till  lie  gave  surety  to 
return  to  his  service.  And  he  or  she  who  used  to  labor  at 
the  plough  and  cart,  or  other  service  of  husbandry,  till 
twelve  years  of  age,  should  so  abide,  and  not  be  put  to  any 
other  mystery.^  By  stat.  13  Richard  II.,  c.  8,  s.  1,  the  jus- 
tices were  to  settle,  and  make  known  by  proclamation  be- 
tween Easter  and  Michaelmas,  what  should  be  the  wages 
of  day-laborers. 

Because  many  persons  of  country  towns  and  villages 
bound  their  children  apprentices  to  trades  in  cities  and 
boroughs,  "for  the  pride  (says  the  statute)  of  clothing 
and  other  evil  customs,  which  servants  do  use  in  the 
same,"  so  that  there  was  a  scarcity  of  laborers  in  hus- 
bandry: it  was  enacted  by  stat.  7  Henry  lY.,  c.  17,  in 
afiirmance  of  stat.  12  Richard  II.  above-mentioned,  that 
no  person  should  put  a  son  or  daughter  apprentice  within 
a  city  or  borough,  except  he  had  land,  or  rent  to  the  value 
of  20s.  per  annum  at  least,  u})on  pain  of  a  year's  imprison- 
ment. And  every  person  offering  to  apprentice  a  child  in 
a  city  or  borough  was  obliged  to  bring  a  bill,  sealed  by 
two  justices  of  the  county,  testifying  the  value  of  his  land 
or  rent. 

By  stat.  23  Henry  VI.,  c.  13,  a  servant  having  agreed  to 
serve  another  person  next  year,  was  directed,  together 
with  such  other  person,  to  give  warning  to  his  master,  at 
the  midst  of  the  term,  or  before.     After  this,  there  in  no 

'  Cap.  5. 
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other  statute  on  this  subject  till  stat.  3  and  4  Edward  VI., 
c.  22,  where  it  was  ordained  that  clothniakers,  fullers,  slicar- 
men,  tailors,  and  shoemakers  should  not  retain  journey- 
men for  less  than  a  quarter  of  a  year.  And  every  one 
in  these  trades  having  three  apprentices  was  to  have  one 
journeyman. 

These  are  the  principal  parts  of  some  of  the  many  acts 
that  had  been  made,  and  were  now  in  force,  concerning  the 
returning,  the  departure,  the  wages  of  servants,  laborers, 
and  apprentices.  They  had  been  accumulating  from  the 
time  of  Edward  III.,  and  had  now,  partly  from  their  im- 
perfection, partly  from  their  contrariety,  as  well  as  from 
their  numl^er,  and  the  alteration  of  circumstances  (a),  be- 
come almost  impossible  to  be  executed  without  oppression 
or  inconvenience.  However,  as  they  had  all  of  them  been 
beneficial  at  the  time  they  were  passed,  it  was  thought 
that  such  of  the  substance  of  them  as  was  adapted  to  the 
present  times  should  be  reduced  into  one  statute,  which 
should  comprise  some  uniform  regulations  upon  this  sub- 
ject. Accordingly,  all  former  laws  are  repealed  by  stat.  5 
Elizabeth,  c.  4  (6);  and  by  the  same  act,  a  set  of  rules  are 

(a)  As  the  (lying  out  of  villenage  (the  hist  case  of  which  occurred  in  this 
reign).  In  the  last  year,  a  writ  of  nativo  habendo  was  brought,  claiming  the 
defendant  as  a  villein,  and  judgment  was  given  that  he  should  be  enfran- 
chised forever  [Dighton  y.  Bartholomew,  Yelverton's  Reps.,  2).  That  was  a 
judgment  by  default;  but  if  both  parties  had  appeared,  the  claimant  would 
have  had  to  allege  seisin  in  fee,  and  produce  some  of  defendant's  blood,  who 
acknowledged  himself  to  be  a  villein.  It  was  not  easy,  at  that  time,  to  pro- 
duce such  evidence,  and  this  was  the  last  claim  of  the  kind.  The  dying  out 
of  villenage  was  partly  the  cause  and  partly  the  result  of  the  villeins  wan- 
dering away  and  becoming  vagrants.  Hence,  no  doubt,  a  vast  increase  of 
vagabondage ;  and  it  is  probable  that  the  enormous  confiscations  of  charities 
which  had  taken  place  under  the  acts  for  suppression  of  chantries  and  obits 
had  tended  still  more  to  increase  it.  Hence  the  necessity  for  the  statutes  as 
to  laljorers  and  vagrants,  the  poor-law,  and  the  (Statute  of  Charitable  Uses. 

(b)  These  statutes  as  to  artificers,  etc.,  and  the  earliest  of  the  statutes  as  to 
the  poor,  were,  it  is  to  be  observed,  passed  in  tlie  same  year  of  this  reign  (5 
JEliz.,  c.  iii.,  iv.) ;  and  through  the  whole  reign  the  subject  of  tlie  poor-law 
was  advancing  and  developing,  quite  contrary  to  the  common  notion  that  the 
parliament  all  at  once  passed,  for  the  first  time,  a  poor-law.  The  three  sub- 
jects—  charities,  vagrants,  and  poor  —  were  closely  connected,  and  the  sub- 
jects of  vagrancy  and  mendicancy  were  closely  connected  with  that  of  vil- 
lenage, which,  as  shown  in  the  notes  to  the  reign  of  Edward  III.,  was  the 
oiigin  of  the  old  statutes  of  laborers  and  vagabonds,  the  originals  of  the  acts 
of  this  reign  as  to  artificers  and  as  to  vagrants.  The  act  as  to  artificers  de- 
serves special  attention,  as  the  earliest  instance  in  our  history  of  a  measure 
of  codification,  or,  at  all  events,  of  consolidation;  and  in  that  respect  it 
marks  an  era  in  the  history  of  our  statute  law,  for  it  consolidated  the  pre- 
vious statutes  on  the  subject,  and  recited  that  there  remain,  and  stand  in 

17* 
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digested  for  ordering  these  matters,  which  have  undergone 
very  little  mutation  since,  and  are  all  now  in  force. 

The  following  are  the  provisions  made  by  this  act : 

]S[o  one  shall  be  retained  for  less  than  a  year  in  certain 
trades  therein  mentioned,  and  every  person,  unmarried, 
and  every  married  person  under  thirty  years  of  age, 
brought  up  in  the  said  trades,  or  having  exercised  them 
for  three  years,  not  having  lands  freehold  or  copyhold,  for 
term  of  life  at  least,  of  clear  40s.  per  annum,  nor  goods 
to  the  value  of  £10,  and  so  allowed  by  two  justices  of  the 
peace,  or  the  mayor,  or  head  officer  of  the  place  where  he 
last  dwelt  for  a  year,  nor  being  retained  already  in  hus- 
bandr}',  or  the  above  trades,  nor  in  any  other;  nor  in  ser- 
vice of  any  nobleman,  gentleman,  or  other ;  nor  having  a 
farm  whereon  to  eniplo}^  himself  in  tillage;  such  person 
shall  serve  in  the  trade  he  has  been  brought  up  in,  if  re- 
quired. 

iSTo  person  shall  put  away  such  servant,  nor  shall  the 
servant  depart,  before  the  end  of  his  term,  unless  for  rea- 
sonable cause  to  be  allowed  before  two  justices,  or  before 
the  mayor  or  other  chief  officer  of  the  place;  nor  shall 
the  servant  depart  without  a  quarter's  warning,  given 
either  by  the  master  or  servant.  Thus  far  of  persons  com- 
pellable to  serve  in  certain  trades  (a). 

iSText  as  to  husbandry.  Every  person  from  twelve  to 
sixty,  not  being  a  servant  lawfully  retained,  nor  apprentice 
to  any  lisherman,  or  mariner,  nor  in  service  with  any  car- 
rier of  grain  to  London,  nor  with  any  husbandman,  nor 

force,  a  great  number  of  acts  concerning  servants  and  laborers,  yet,  partly 
for  tlieir  imperfection  and  contrariety,  and  partly  for  the  variety  and  number 
of  them,  tliey  cannot  be  put  in  due  execution  ;  and  they  were  thought  to  be 
good  and  beneficial  for  the  commonwealth  (as  divers  of  them  are) ;  so  the 
substance  of  as  many  laws  as  are  meet  to  be  continued  shall  be  digested  and 
reducfd  into  one  sole  law  and  statute,  etc.  (5  Eliz.,  c.  iv.).  And  then  there  is  a 
long,  elaborate,  well-drawn  statute  of  forty-eight  clauses,  a  very  long  statute 
for  those  times,  consolidating  the  whole  law  on  the  subject  —  tlie  earliest  in- 
stance of  consolidation  in  our  statute-book.  It  may  here  be  mentioned  tliat 
this  reign  was  remarkable  for  the  careful  and  admirable  manner  in  which 
the  statutes  were  drawn  and  penned,  no  doubt  owing  to  this,  that  they  were 
entrusted  to  competent  persons  to  frame,  and  were  then  not  allowed  to  be 
altered  or  tampered  with  by  crude  and  hasty  amendments,  but  were  passed 
entire  and  intact  as  originally  framed. 

(rt)  Therefore,  an  order  of  a  justice  for  discharging  a  servant  from  her 
master's  service,  under  the  statute  5  Elizabeth,  c.  iv.,  was  lield  void,  and  not 
merely  voidable,  because  it  did  not  appear  on  the  order  itself  that  "she  was 
a  servant  in  husbandry"  [Bex  x.Halcolt,  6  T.  JR.,  583). 
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in  any  city,  town  corporate  or  market  town,  in  any  trade 
authorized  by  this  statute  to  take  apprentices,  nor  retained 
yearly  or  half-yearly,  at  least,  in  working  mines  of  silver, 
lead,  tin,  iron,  copper,  stone,  sea-coal,  stone-coal,  moor-coal, 
or  charcoal ;  nor  in  makino;  s^lass,  nor  in  beine;  a  ffentle- 
man  born,  nor  student  in  the  universities,  or  in  any  school ; 
nor  having  an  estate  for  life,  at  least,  in  lands  of  40s.  per 
annum,  nor  goods  to  the  value  of  £10;  nor  having  a 
father  or  mother  then  living,  or  other  ancestor,  whose 
heir-apparent  he  is,  then  having  lands  of  £10  per  annum, 
or  goods  of  the  value  of  £40  ;  nor  being  a  necessary  and 
convenient  servant  lawfully  retained,  as  before-mentioned  ; 
nor  having  a  farm  whereon  to  employ  himself,  nor  other- 
wise lawfully  retained  according  to  this  statute  ;  such  per- 
son, being  between  twelve  and  sixty  years  old,  shall  be 
compelled  to  serve  in  husbandry  by  the  year,  if  required. 

To  enforce  all  which  provisions,  it  is  declared  that  per- 
sons so  qualified,  who  refused  to  serve,  or  departed  before 
the  end  of  their  term,  and  without  a  quarter's  warniug 
(unless  for  reasonable  cause  as  before-mentioned),  may  be 
examined  by  two  justices,  or  the  major,  or  other  chief 
officer  of  the  place ;  and,  upon  its  being  proved,  shall  be 
committed  to  ward,  without  bail  or  mainprise,  until  he  be 
bound  to  serve  the  party  making  the  complaint.  And  a 
master  putting  his  servant  away  before  his  term  ended, 
without  a  quarter's  warning,  is  to  forfeit,  in  the  same 
manner,  forty  shillings. 

No  servant  retained  in  the  above  trades  and  husbandry 
shall,  after  his  term,  depart  from  one  city,  town,  parish, 
hundred,  or  county,  to  another,  unless  he  have  a  testimo- 
nial under  the  seal  of  the  said  town,  or  of  the  constable 
and  of  two  other  honest  householders  of  the  place  where 
he  last  served,  declaring  his  lawful  departure  (a).  Nor 
shall  he  be  again  retained  without  showing  such  testimo- 
nial to  the  chief  officer  of  a  town  corporate,  and,  in  other 
places,  to  the  constable,  curate,  churchwardens,  where  he 
is  to  be  retained.  Servants  departing  without  such  testi- 
monial are  to  be  imprisoned  till  they  procure  one,  which 
they  are  to  do  within  twenty-one  days,  or  are  to  be  treated 
and  whipped  as  vagabonds.  And  persons  retaining  a 
servant  without  such  testimonial  are  to  forfeit  £5.     Thus 

(a)  It  is  not  an  indictable  offence  to  exercise  a  trade  in  a  borough,  con- 
trary to  the  by-laws  of  tliat  borough  {Rex  \.  Sharpies,  4  T.  li.,  777). 
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fill'  of  yearly  servants  in  liusbandrj  and  the  trades  above- 
mentioned. 

Respecting  artificers  and  laborers^  Ijoing  Idred  for  wages 
by  the  day  or  week,  certain  orders  are  made  about  their  times 
of  work  and  rest ;  and  as  to  those  employed  in  building 
or  repairing  who  take  upon  them  to  finish  any  work,  they 
are  not  to  depart,  unless  for  not  paying  their  wages,  or  by 
their  master's  license,  before  finishing,  under  pain  of  a 
month's  imprisonment  and  forfeiture  of  £5. 

As  to  the  wages,  whether  of  servants,  laborers,  or  artifi- 
cers, either  working  by  the  year,  day,  or  otherwise,  they 
are  to  be  settled  by  the  justices  yearly  at  the  Easter  ses- 
sions, to  be  certified  on  parchment  to  the  chancellor,  from 
whence  it  is  to  be  sent,  before  the  1st  of  September,  and 
to  be  proclaimed  on  market-day,  and  fixed  up  in  some 
open  place  (a).     Persons  giving  more  wages  than  allowed 

(a)  The  statute,  it  will  be  observed,  enacted  that  justices  of  every  shire,  or 
the  mayor  or  other  head  officer  of  any  city  or  corporate  town,  should  as- 
semble yearly,  and  calling  unto  them  such  discreet  and  grave  persons  as  they 
shall  tliink  meet,  and  conferring  together  respecting  the  plenty  or  scarcity 
of  the  time,  and  other  circumstances  necessary  to  be  considered,  shall  have 
authority  to  limit  and  appoint  the  wages  of  artificers,  etc.,  whose  wages  in 
time  past  have  been  by  any  law  appointed.  Then  the  2  James  I.,  c.  vi.,  re- 
cited tiiat  the  act  hath  not,  according  to  the  true  meaning  thereof,  been  put 
in  execution,  whereby  the  rates  of  wages  for  poor  artificers,  and  others  whose 
wages  were  meant  to  be  rated  according  to  the  plenty,  scarcity,  necessity, 
and  respect  of  the  time,  which  was  |)olitically  intended  by  the  act  by  reason 
that  question  had  arisen,  whether  the  rating  of  all  manner  of  artificers,  or 
workmen,  other  than  as  by  some  statute  and  law  had  been  rated,  should  or 
might  be  rated  by  llie  said  law,  and  as  the  said  law  had  been  found  bene- 
ficial for  the  common  wealth;  and  it  enacted  that  the  said  statute,  and  the 
authority  given  by  it  for  assessing  and  rating  of  wages,  should  give  authority 
to  all  persons  having  any  such  autliority,  to  rate  wages  of  any  laborers, 
weavers,  spinsters,  and  workmen  whatever,  whether  working  by  the  day, 
week,  or  month,  or  year,  or  taking  work  at  any  person's  hand  to  be  done. 
The  reason  of  passing  this  statute  was  a  doubt  which  had  been  entertained 
wiiether  the  power  of  the  justice  extended  beyond  ordinary  work  and  labor. 
Tliese  were  the  more  ancient  statutes  on  the  subject,  and  in  the  construction 
of  the  more  modern  acts  these  older  statutes  were  referred  to  [Brannell  v. 
Pennick,  1  Man  and  Pt/le,  418).  In  so  far  as  these  statutes  attempted  to  regu- 
late the  rate  of  wages,  they  have  long  been  obsolete;  but  so  far  as  they  were 
directed  to  enforce  contracts  of  employment,  they  have  been  superseded  by 
more  modern  statutes.  Before  that  it  would  appear  they  had  so  grown  into 
disuse  that  they  were  practically  obsolete;  at  all  events  the  magistrates  de- 
clined to  put  them  in  force,  and  the  Court  of  King's  Bench  refused  to  com- 
pel them  to  do  so.  Thus,  in  our  own  time,  where  the  weavers  presented  a 
petition  to  the  justices  at  sessions,  praying  them  to  limit  a  rate  of  wages,  ac- 
cording to  the  provisions  of  stat.  5  Elizabeth,  c.  iv.,  s.  15,  and  1  James  I.,  c. 
vi.,  s.  3,  and  the  justices  heard  the  petition  and  counsel  in  support  of  it,  and 
after  making  inquiry  and  examining  witnesses  upon  the  subject,  determined 
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by  the  proclamation,  are  to  be  imprisoned  ten  days ;  and 
those  taking  more,  twenty-one  days. 

A  servant  assaulting  his  master  is  to  be  imprisoned  for 
a  year,  or  less,  by  the  discretion  of  two  justices.  The  jus- 
tices, and  also  the  constable,  upon  request,  may  compel 
such  artificers  and  persons  as  be  meet  for  labor,  to  serve 
in  harvest  of  hay  or  corn,  in  mowing  and  reaping;  and 
if  any  refuse,  he  is  to  be  put  in  the  stocks  for  two  days 
and  one  night. 

The  next  provision  of  this  act  regards  women,  who  be- 
tween twelve  and  forty  years  of  age,  unmarried  and  out 
of  service,  may  be  appointed  by  two  justices  to  serve  by 
the  year,  week,  or  day,  for  such  wages,  and  in  such  reas- 
onable sort  and  manner  as  they  shall  think  meet;  and 
upon  a  woman's  refusal  so  to  serve,  she  is  to  be  committed 
to  ward  till  she  consents. 

The  next  description  of  servants  who  are  regulated  by 
this  act  are  apprentices.  For  the  advancement  of  hus- 
bandry, it  is  declared  that  any  householder  having  and 
using  half  a  ploughlatid,  may  have  as  an  apjjrentice  a  per- 
son above  ten  and  under  eighteen  years,  till  twenty-one 
years  at  least,  or  twenty-four.  The  said  retainer  to  be  by 
indenture. 

And  every  householder,  being  twenty-four  years  of  age, 
living  in  a  city  or  town  corporate,  and  exercising  any  art 
or  mystery,  may  have  the  son  of  any  freeman,  not  occu- 
pying husbandry,  nor  being  a  laborer,  and  living  in  that 
or  some  other  city  or  town  corporate,  as  an  apprentice, 
after  the  custom  of  London,  for  seven  years  at  least,  so  as 
the  term  do  not  expire  before  the  apprentice  shall  be  at 
least  of  twenty-four  years. 

•  As  to  merchants,  mercers,  drapers,  goldsmiths,  iron- 
mongers, embroiderers,  clothiers,  living  in  a  city  or  town 
coj'porate,  these  being  occupations  of  a  higher  order,  they 
are  not  to  take  any  apprentice,  except  their  own  sons,  or 
else  the  father  and  mother  of  such  apprentice  shall  have 
lands  of  forty  shillings  per  annum  of  an  estate  of  freehold, 
at  least,  to  be  certified  under  the  hands  of  three  justices. 

that  they  could  not  make  any  rate  more  beneficial  to  the  weavers;  the  Court 
of  Kin<:^'s  Uench  refused  a  mandamus  to  tlie  justices  to  hear  and  determine, 
nlthongh  they  did  not  examine  witnesses  tendered  by  the  petitioners,  nor  any 
witnesses,  upon  oatli,  or  in  open  court  {Hex,  v.  Cumberland  Justices,  1  31.  and 
<S'.,  lyo). 
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But  in  towns  not  corporate,  so  long  as  a  market  be 
weekly  used  there  and  kept,  any  householder  of  twenty- 
four  years  old,  not  occupying  husbandry,  nor  being  a 
laborer,  exercising  any  art  or  mystery,  may  have  to  ap- 
prentice the  child  of  any  other  artificer,  not  occupying 
husbandry,  nor  being  a  laborer,  dwelling  in  the  same  or 
in  any  other  market-town.  However,  this  is  not  to  be 
construed  to  give  permission  to  merchants,  mercers,  and 
those  just  mentioned,  to  take  apprentices  in  market- 
towns,  otherwise  than  as  before  directed. 

And  the  son  of  any  person,  though  his  father  has  no 
lands,  may  be  put  apprentice  to  a  smith,  wheelwright, 
plough-wright,  millwright,  carpenter,  rough-mason,  plas- 
terer, and  several  others  mentioned  in  the  act  of  the  like 
class. 

And  to  encourage  this  kind  of  service,  it  is  enacted 
that  no  one  shall  exercise  any  craft,  mystery,  or  occupa- 
tion, then  used,  or  occupied  within  the  realm  of  England 
or  Wales,  except  he  shall  have  been  brought  up  therein 
seven  years  at  least  as  an  apprentice  in  manner  and  form 
above  mentioned,  upon  pain  of  forfeiting  forty  shillings 
for  every  month  he  shall  so  do  (a). 

(a)  The  case  of  Rex  v.  Pemberlon,  2  Burr.,  1035,  relates  to  using  a  trade 
•without  having  served  an  apprenticeship,  but  the  stat.  5  Elizabeth,  c.  iv.,  on 
wliich  it  was  founded,  is  repL-aled.  At  common  law,  a  man  might  practise 
any  trade  anywhere,  wliether  or  not  he  had  been  apprenticed  to  it,  and  after 
this  statute  he  might  go,  if  apprenticed,  anywhere,  and  was  not  compelled 
to  practise  liis  trade  only  where  he  happened  to  have  been  apprenticed 
{Case  of  the  Tailors  of  Ipswich,  11  Cokes  Reps.).  It  was  doubtful  how  far  even 
a  by-law  of  a  corporation  could  exclude  men  from  practising  their  trades 
there,  unless  they  had  been  apprenticed  in  the  particular  town.  Thus  in  that 
case  it  was  alleged  that  a  corporation  was  founded  by  charter,  and  afterwards 
the  said  corporation,  in  the  same  four  years,  made  divers  constitutions,  and, 
amongst  others,  that"  no  person  exercising  any  of  the  said  trades  within  the 
town  of  Ipswich  foresaid,  should  keep  any  shop  or  chamber,  or  exercise  the 
said  faculties,  or  any  of  them,  or  take  an  apprentice  or  journeyman,  till  he 
had  presented  himself  to  the  master  and  warders  of  the  said  society  for  the 
time  being,  or  some  three  of  them,  and  should  prove  that  he  had  served' 
seven  years,  at  the  least,  as  an  apprentice,  and  before  lie  should  be  admitted 
by  them  to  be  a  sufficient  workman  ;  and  if  any  should  offend  in  any  part 
thereof,  that  he  sliould  forfeit  and  pay  to  the  said  masters,  warders,  and' 
society  aforesaid,  for  every  such  offence,  tive  marks,  and  to  levy  it  by  way 
of  distress,  or  by  action  of  debt,  etc.,  which  (amongst  others)  was  allowed  by 
the  justices  of  assize  of  the  same  county,  according  to  the  said  act  of  19  Henry 
VII.  And  in  tliis  case,  upon  argument  at  t4ie  bar  and  bench,  divers  points 
were  resolved:  1.  Tiiat  at  the  common  law,  no  man  could  be  prohibited 
from  working  in  any  lawful  trade,  for  tlie  law  abliors  idleness,  the  motlier  of 
all  evil,  otium  umniuin  vitiorum  mater,  and  especially  in   young  men,  who 
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!N^one  shall  be  apprentice  to  a  woollen-cloth  weaver,  un- 
less his  own  son,  or  the  son  of  one  who  has  land  of  £3  per 

ought  in  their  youth  (which  is  their  seed-time)  to  learn  hiwful  sciences  and 
trades,  which  are  profitable  to  the  commonwealth,  and  whereof  they  might 
reap  tiie  fruit  in  tlieir  old  age ;  for,  idle  in  youth,  poor  in  age ;  and  there- 
fore the  common  law  abhors  all  monopolies  which  jirohibit  any  from  work- 
ing in  any  lawfnl  trade,  and  that  appears  in  2  llonry  V.,  5  b.  A  dyer  was 
bound  that  he  should  not  use  the  dyer's  craft  for  two  years ;  and  there  Hull 
held  that  the  bond  was  against  the  common  law ;  and  by  G — d,  if  the  plaintiif 
was  there,  he  should  go  to  prison  till  he  jtaid  a  line  to  the  king:  so,  and  for 
the  same  reason,  if  an  Imsbandman  is  bound  that  he  shall  not  sow  his  land, 
the  bond  is  against  the  common  law;  and  vide.  7  Edward  III.,  (5,  6  b. ;  and 
if  he  who  takes  upon  him  to  work  is  unskilful,  his  ignorance.  And  if  any 
one  takes  upon  him  to  work,  and  spoils  it,  an  action  on  the  case  lies  against 
him.  And  the  statute  of  5  Elizabeth,  iv.,  which  prohibits  every  person  from 
using  or  exercising  any  craft,  mystery,  or  occupation  unless  he  has  been  an 
apprentice  by  the  space  of  seven  years,  was  uot  enacted  only  to  the  intent 
that  workmen  should  be  skilful,  but  also  that  youth  should  not  be  nourished 
in  idleness,  but  brought  up  and  educated  in  lawful  sciences  and  trades ;  and 
thereby  it  appears  that,  without  an  act  of  parliament,  none  can  be  in  any 
manner  restrained  from  working  in  any  lawful  trade  ;  also  the  common  law 
doth  not  prohibit  any  person  from  using  several  arts  or  mysteries  at  his 
pleasure.  Nemo  prohibetur  plures  negotiationers  five  artes  exercere,  until 
it  was  prohibited  by  act  of  parliament  of  37  Edward  III.,  c.  6,  so'/.,  that  the 
artificers  and  people  of  mystery  hold  themselves  every  one  to  one  mystery, 
and  that  none  use  other  mystery  than  that  which  he  has  ciiosen  ;  but  this 
restraint  of  trade  and  traffic  was  immediately  found  prejudicial  to  the  com- 
monwealtli,  and  therefore,  at  the  next  parliament,  it  was  enacted  that  all 
people  should  be  as  free  as  they  were  at  any  time  before  the  said  ordinance ;  that 
the  said  restraint  of  the  defendant,  for  more  than  the  said  act  of  5  Elizabeth 
lias  made,  was  against  law;  and  therefore,  forasmuch  as  the  statute  has  not 
restrained  him  who  has  served  as  an  apprentice  fur  seven  years  from  ex- 
ercising the  trade  of  a  tailor,  the  said  ordinance  cannot  prohibit  him  from 
exercising  his  trade  till  lie  has  presented  himself  before  them,  or  till  they 
allow  him  to  be  a  workman  ;  for  these  are  against  the  liberty  and  freedom 
of  the  subject,  and  are  a  means  of  extortion  in  drawing  money  from  them, 
either  by  delay  or  some  other  subtile  device,  or  of  oppression  of  young  tradts- 
men  by  the  old  and  rich  of  the  same  trade  not  permitting  them  to  work  in 
their  trade  freely;  and  all  this  is  against  the  common  law  and  the  common- 
wealth ;  but  ordinances  for  the  good  order  and  government  of  men  of  trades 
and  mysteries  are  good,  but  not  to  restrain  any  one  in  his  lawful  mystery. 
It  was  resolved,  that  the  said  brancli  of  the  act  of  5  Elizabeth  is  intended  of 
a  public  use  and  exercise  of  a  trade  to  all  who  will  come,  and  not  of  him 
who  is  a  private  cook,  tailor,  brewer,  liaker,  etc.,  in  the  house  of  any  for  the 
use  of  a  family  ;  and  therefore  if  the  said  ordinance  has  been  good  and  con- 
sonant to  law,  such  a  private  exercise  and  use  has  not  been  within  it;  for 
every  one  may  work  in  such  a  private  manner,  although  he  has  never  been 
an  apprentice  in  the  trade.  In  the  case  of  Monopolies  (11  Calces  Reps.,  86), 
it  was  resolved,  per  lolam  curiam,  that  the  grant  to  the  plaintiff  Of  the  sole 
making  of  cards  within  the  realm  was  utterly  void,  and  that  for  two  reasons: 
1.  That  it  is  a  monopoly,  and  against  the  common  law  ;  2.  That  it  is  against 
divers  acts  of  i)arliaments.  Against  the  common  law,  for  four  reasons  :  (1.) 
All  trades,  as  well  mechanical,  as  others,  which  prevent  idleness  (the  bane 
of  the  commonwealth),  and  exercise  men  and  youth  in  labor  for  the  main- 
tenance of  themselves  and  their  families,  and  for  the  increase  of  their  sub- 
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annum  of  freehold  estate  at  least,  signified  by  the  seals  of 
three  justices;  and  the  effect  of  the  indenture  is  to  be 

stance,  to  serve  the  queen  wiien  occasion  shall  require,  are  profitable  for  the 
commonwealth  ;  and  therefore  the  grant  to  the  plaintiti'to'have  the  sole  mak- 
ing of  them,  is  against  the  common  law  and  the  benefit  and  liberty  of  the 
subject,  and  therewith  agrees  {Fortesciie  in  laudibus  legum  Anglice,  c.  xxvi.); 
and  a  case  was  ailjudged  in  this  court  in  an  action  of  tres[)ass,  inter  Davenam 
V.  Hurdis,  Trin.  41  Elizabeth,  Rot.  92,  where  the  case  was,  that  the  Company 
of  Merchant  Tailors  in  London,  having  imwer  by  charter  to  made  ordinances 
for  the  better  rule  and  government  of  the  company,  so  that  they  are  conso- 
nant to  la\V  and  reason,  made  an  ordinance,  that  every  brother  of  the  same 
society  who  should  put  any  cloth  to  be  dressed  by  any  cloth-worker,  not  be- 
ing a  brother  of  the  same  society,  should  put  one-half  of  his  cloths  to  some 
brother  of  the  same  society  who  exercised  the  art  of  a  cloth-worker,  upon 
pain  of  forfeiting  10s.,  etc.,  and  to  distrain  for  it,  etc. ;  and  it  was  adjudged 
that  that  ordinance,  although  it  had  the  countenance  of  a  charter,  was  against 
the  common  law,  because  it  was  against  the  liberty  of  the  subject ;  for  every 
subject  by  the  law  has  freedom  and  lilierty  to  put  cloth  to  be  dressed  by  what 
cloth-worker  he  pleases,  and  cainiot  be  restrained  to  certain  persons,  for  that 
in  eflect  w^ould  be  a  monopoly,  and  therefore  such  ordinance  by  color  of  a 
charter,  or  any  grant  by  charter  to  such  eflect,  would  be  void.  The  sole 
trade  of  any  mechanical  artifice,  or  any  other  monopoly,  is  not  only  a  dam- 
age and  prejudice  to  those  who  exercise  the  same  trade,  but  also  to  all  other 
subjects,  for  the  end  of  all  these  monopolies  is  for  the  private  gain  of  the 
patentees,  and  all  the  provisions  and  cautions  are  added  to  moderate  them, 
yet  res  siulla  est  nequilice  modiis.  It  is  mere  folly  to  think  that  there  is  any 
measure  in  mischief  or  wickedness  ;  and  therefore  there  are  three  inseparable 
incidents  to  every  monopoly  against  the  commonwealth  :  1.  That  the  price 
of  the  same  commodity  will  be  raised  ;  for  A,  who  has  the  sole  selling  of  any 
commodity,  may  and  will  make  the  price  as  he  pleases.  2.  The  second  in- 
cident to  a  monopoly  is,  that  after  the  monopoly  granted,  the  commodity  is 
not  so  good  and  merchantable  as  it  was  before;  for  the  patentee,  having  the 
sole  trade,  regards  only  in  private  benefit,  and  not  the  commonwealth.  3.  It 
tends  to  the  impotterishment  of  divers  artificers  and  others,  who  before  by  the 
labor  of  their  hands  in  tiieir  art  or  trade  had  maintained  themselves  and 
their  families,  who  now  will  of  necessity  be  constrained  to  live  in  idleness  and 
beggary  (vide,  Fortescue  ubi  supra).  And  the  common  law  in  this  point  agrees 
•with  the  equity  of  the  law  of  God,  that  every  man's  trade  maintains  his  life, 
and  therefore  height  not  to  be  deprived  or  dispossessed  of  it,  no  more  than 
of  his  life.  (2.)  This  grant  is  prime  impressionis,  for  no  such  was  ever  seen  to 
pass  by  letters-patent  under  the  great  seal  before  these  days,  and  therefore  it 
is  a  dangerous  innovation,  as  well  without  any  precedent  or  example  as 
without  authority  of  law  or  reason.  And  it  was  observed  that  this  grant  to 
the  plaintiff  was  for  twelve  years,  so  that  his  executors,  administrators,  wife, 
or  children,  or  others  inexpert  in  the  art  and  trade,  will  have  this  monojioly. 
And  therefore  it  was  resolved  that  the  queen  could  not  suppress  the  making 
of  cards  within  f^te  realm,  no  more  than  the  making  of  dice,  bowls,  balls, 
hawks,  lioods,  bells,  lures,  dog-couples,  and  others  the  like,  which  are  works 
of  labor  and  art,  although  they  serve  for  pleasure,  recreation,  and  pastime, 
and  cannot  be  suppressed  but  by  parliament,  nor  a  man  restrained  from  ex- 
ercising any  trade  but  by  parliament.  And  as  men  worked  at  cardmaking 
with  the  labor  of  their  hands,  now  for  a  private  gain,  to  grant  the  sole  im- 
portation of  them  to  one  or  diverse  (without  any  limitation),  notwithstand- 
ing the  said  act,  i^a  monopoly  against  tiie  common  law,  and  against  the  end 
and  scope  of  the  act  itself,  for  this  is  not  to  maintain  and  increase  the  labors 
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registered  witliin  three  months  in  the  parish  where  the 
master  dwells,  upon  pain  of  forty  shillings  for  every  month 
that  a  person  shall  take  an  ap])rentice  otherwise.^ 

Every  clothmaker,  fuller,  shearman,  weaver,  tailor,  or 

of  the  poor  card-makers  within  the  realm,  at  whose  petition  the  act  was 
made,  but  utterly  to  take  away  and  destroy  their  trade  and  labors,  and  that 
without  any  reason  of  necessity  or  inconveniency  in  respect  of  person,  place, 
or  time,  and  eo  poiius,  because  it  was  granted  in  reversion  for  years,  as  hath 
been  said,  but  only  for  the  benefit  of  a  private  man,  his  executors,  and 
administrators  for  his  particular  commodity,  and  in  prejudice  of  the  com- 
monwealth. It  was  held  upon  this  statute  that  it  did  not  extend  to  every 
trade,  but  only  such  as  required  art  and  skill,  and  therefore  not  to  a  hemp- 
dresser  (1  Cro.,  2  Bulstr.,  188),  nor  a  pepper-monger  (1  Roll.,  10),  or  a 
gardener,  nor  a  baker  or  brewer,  nor,  it  should  seem,  a  fruiterer  {The  King 
V.  Plume,  1  Vent.,  326).  But  a  barber,  upliolstercr,  and  coachmaker,  were 
held  to  be  within  the  act  {Ibid.,  1  Vent.,  346).  It  was  doubtful  whether  a 
grocer's  trade  was  within  the  act  {Anon.,  1  Vent.,  142).  It  was  held  also  that 
to  keep  a  shop  in  a  country  village  was  not  within  the  statute,  and  it  was 
very  inconvenient  that  the  inhabitants  must  go  to  some  great  town  upon 
every  occasion  {Anon.,  1  Vent.,  51);  and  indictments  for  the  offence  were 
quashed  or  held  bad  on  the  most  trifling  exceptions  {Ibid.),  so  it  soon  be- 
came obsolete.  It  was  a  question,  after  these  statutes,  whether  a  new  corpo- 
ration, without  a  special  prescription,  could  make  a  law  to  exclude  all  persons 
to  use  an  art  or  trade  in  their  town,  whereunto  they  were  not  apprentices 
within  the  town,  tliough  tliey  served  their  apprentice-bonds  to  it  elsewhere 
{Norns  v.  Staps,  Hobarfs  Heps.,  10),  wherein  it  was  said  by  Hobart,  C.  J.,  the 
question  was  between  the  particular  privileges  of  forms  and  the  general 
liberties  of  the  people.  It  was  said  l)y  the  same  learned  judge,  that  up  to 
that  time  it  had  never  been  so  decided,  and  that  the  law,  as  it  then  stood, 
forbade  no  man  to  exercise  a  trade  even  juiblicly,  that  had  been  an  appren- 
tice to  it  (Case  of  the  Tailors  of  Ipswich,  11  Voice's  Reps.,  53).  "The  simple 
incorporation  of  a  town  doth  not  draw  by  consequence  a  peculiar  trading  to 
that  town,  with  an  exclusion  of  foreigners,  for  it  must  be  a  special  law  or 
ordinance  that  must  work  that  effect"  {Hobart  C.  J.,  Norris  v.  Staps,  Ilobart's 
Reps.,  211).  And  that  learned  judge  evidently  held  it  doubtful  whether 
even  a  by-law  to  that  effect  approved  by  tlie  cliancellor,  under  the  act  19 
Henry  VII.,  would  be  valid.  It  is  conceived  that  it  would  be  clearly  in- 
valid as  a  restraint  of  trade  (11  Coke's  Reps.,  84).  Tiie  common  law  did  not 
forbid  any  man  to  exercise  any  trade,  whether  he  were  or  were  not  trained 
in  it,  or  to  exercise  more  trades  than  one.  liut  if  any  man  professing  a  pub- 
lic trade,  would  perforin  it  falsely  or  insufficiently,  he  was  answerable,  i.  e., 
to  action  at  the  suit  of  the  party  injured  {Hobart  C.  J.,  Norris  v.  Staps, 
Hobart's  Reps.,  211).  And  the  law,  even  under  these  statutes,  did  not  forbid 
any  man  to  use  any  trade  privately,  as  to  be  a  tailor  in  any  liouse,  or  the 
like,  for  that  is  not  a  trade,  but  a  service,  that  was  at  the  employer's  peril, 
wiiether  it  were  well  or  ill  done  {Ibid.).  And  further,  tlie  law  under  these 
statutes  was  never  lield  to  exclude  a  mnn  to  exercise  a  trade  publicly  that 
had  been  an  apprentice  to  it  anywhere  {Case  of  the  Tailors  of  Ispwich,  11  Coke's 
Reps.,  b'-\).  The  objects  of  these  statutes  as  to  apprentices  was  no  doubt  to 
secure  that  men  did  not  practise  trades  in  which  they  were  unskilled,  and 
that  was  a  highly  salutary  object,  preserved  in  all  the  professions,  and  carried 
out  1)}'  force  of  law.  There  does  not  appear  any  objection  to  such  legislation 
in  point  of  principle.  But  these  statutes  have  long  been  disused. 
^  Repealed  by  stat.  5  and  6  William  and  Mary,  c.  9. 
VOL.  V.  — 18 
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shoemaker,  having  three  apprentices,  sliall  have  one  jour- 
neyman ;  and  for  every  apprentice  above  three,  one  jour- 
neyman. 

Any  person  required  by  a  householder,  having  and  using 
a  plough-land  at  least  in  tillage,  to  become  an  apprentice, 
in  husbandry,  or  any  other  occupation,  and  if  he  should 
refuse,  may,  upon  complaint  to  a  justice,  or  the  mayor,  or 
chief  officer  of  the  place,  be  sent  for ;  and  if  it  appears 
that  he  is  a  proper  person,  he  shall  be  committed  to  ward 
till  he  consents.  And  where  such  master  or  apprentice 
have  cause  of  complaint  against  each  other,  they  shall  re- 
pair to  a  justice,  or  mayor,  or  chief  officer,  who  shall  de- 
termine it  (a) ;  and  if  the  master  will  not  agree,  and  com- 
pound the  matter,  he  shall  be  bound  in  a  bond  to  appear 
at  the  next  sessions  for  the  county,  city,  town  corporate, 
or  market-town  ;  when,  upon  hearing  the  matter,  the  jus- 
tices, or  four  of  them  at  the  least,  or  the  mayor,  or  other 
head  officer,  with  the  assent  of  three  other  of  his  breth- 
ren, or  men  of  best  reputation  within  the  said  cit}^,  town 
corporate,  or  market-town,  if  they  think  meet  to  discharge 

(a)  The  20  George  II.,  c.  19,  and  31  George  II.,  c.  11,  enacts  that  all  com- 
plaints, ditTerences,  and  disputes,  which  shall  happen  between  masters  and 
servants  in  husbandry,  or  between  masters  and  artificers,  handicraftsmen, 
miners,  colliers,  keelmen,  pitmen,  glassmen,  potters,  and  other  laborers, 
employed  for  any  certain  time,  or  in  any  other  manner,  shall  be  heard  and 
determined  by  one  or  more  justices  of  the  peace  of  the  place  where  the 
master  shall  inhabit,  who  are  erajjowered  to  examine  the  parties  upon  oath, 
and  to  make  such  order  for  the  payment  of  wages  to  the  servant  or  laborer 
as  to  them  shall  seem  just,  not  exceeding  £10  as  to  .servants,  and  £5  as  to 
laborers.  And  the  ju.stices  upon  complaint  or  oath  of  any  master,  touching 
any  misconduct,  or  miscarriage,  or  ill-beliavior  in  such  servant's  employ- 
ment may  hear  and  determine  the  same,  and  punish  the  ofTender  by  commit- 
ment to  the  house  of  correction.  And  4  George  IV.,  c.  34,  authorized  the 
justices  in  such  cases  to  direct  payment  of  the  wages  within  any  time.  The 
stat.  20  George  II.,  c.  19,  giving  to  magistrates  jurisdiction  to  determine 
differences  between  masters  and  servants  in  husbandry,  artificers,  handicrafts^ 
men,  miners,  trotters,  etc.,  "  and  other  laborers,"  emjiioyed  for  any  certain 
time,  "or  in  any  other  manner,"  respecting  wages  within  certain  sums,  ex- 
tended to  laborers  of  all  descriptions,  and  not  merely  in  the  particular  trades 
or  businesses  there  enumerated  (Lowther  v.  Radnor  {Earl),  8  East,  113). 
These  statutes,  however,  except  so  far  as  they  are  connected  with  the  excise, 
have  gone  into  disuse,  and  are  said  to  interfere  with  the  freedom  of  trade  ; 
but  as  no  similar  objection  is  allowed  to  be  valid  as  to  the  excise  acts,  it  ap- 
pears to  be  implied  that  freedom  of  trade  may  be  interfered  with  for  pur- 
poses of  taxation,  but  not  for  pur})Oses  of  protection.  In  other  words,  that 
freedom  of  trade  implies  freedom  to  cheat,  and  to  impose  upon  the  public 
by  false  wares  or  adulterated  articles.  It  is  conceived,  on  the  contrary,  that 
these  statutes  were  founded  upon  the  true  principle  as  to  freedom  of  trade, 
ami  ihat  the  oljection  is  illusory. 
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the  apprentice,  shall  have  power,  in  writing  under  their 
hands  and  seals,  to  pronounce  and  declare  that  they  have 
discharged  the  said  apprentice  of  his  apprenticehood",  and 
the  cause  thereof.  But  if  the  default  shall  be  found  in 
the  apprentice,  then  the  justices,  or  mayor,  or  chief  officer, 
with  the  assistance  aforesaid,  may  cause  due  correction 
and  punishment  to  be  administered  fo  him. 

None  but  those  under  twenty-one  years  are  to  be 
bound  apprentice ;  and  all  indentures,  covenants,  and 
bargains  for  taking  or  keeping  an  apprentice,  otherwise 
than  is  limited  by  this  statute,  is  void  ;  and  every  per- 
son so  retaining  an  aj^prentice  shall  forfeit  £10.  And  to 
remove  a  doubt  whether  such  indenture,  executed  by  an 
apprentice  under  age,  was  good  anywhere  but  in  the  city 
of  London,  they  are  declared  legal  and  valid. 

This  is  the  substance  of  this  statute :  which  though 
wholly  in  force,  and  parts  of  it  completely  observed  at 
this  day,  is  in  many  of  its  directions  entirely  disre- 
garded (a).  The  alterations  of  times,  which  rendered 
the  old  statutes  of  laborers  useless  and  inconvenient,  have 
brought  this  a  good  deal  into  the  same  predicament ; 
many  of  the  requisites  of  this  act  become  unnecessary  and 
absurd  in  the  present  state  of  things,  which  no  doubt  at 
the  time  were  founded  in  good  policy. 

We  shall  next  consider  the  stat.  39  Elizabeth,  c.  4,  con- 
cerning vagabonds ;  but  before  that  we  shall 
pursue  the  method  observed  in  the  subject  we 
have  just  dismissed,  and  take  a  cursory  view  of  former 
laws  concerning  vagabonds  and  rogues. 

(a)  So  for  a  long  series  of  similar  statutes.  Thus  searchers  of  leather  (ap- 
pointed under  stat.  1  James  I.,  c.  22)  were  authorized  to  seize  leather  in- 
sufficiently dried,  in  order  to  carry  it  before  otlier  officers  called  triers.  This 
statute  was  carried  out  by  others  (13  and  14  CIkis.  II.,  c.  7,  1  Will,  and  Mary, 
c.  33).  So  by  39  Elizabeth,  c.  20,  searchers  of  cloth  could  seize  engines  used 
to  treat  cloths  unfairly,  and  similar  statutes  were  passed  in  the  reigns  of 
Anne  and  George  I.  (10  Avne,  c.  16,  1  Geo.  I.,  c.  17).  So  as  to  harness,  etc. 
(1  James  I.,  c.  22).  The  principle  of  searching  places  where  carried  on,  was 
applied  to  brewers,  etc.,  under  tlie  excise  laws  (15  Chas.  II.,  c.  11).  But  the 
scope  of  the  above-mentioned  acts  was  protection  of  the  public  from  im- 
proper commodities.  These  statutes  were  some  of  them  enforced  in  our  own 
time  (  Warne  v.  Wosley,  6,  T.  R.,  444).  Thus,  if  a  person  carrying  on  within 
a  borough  one  of  the  trades  mentioned  in  the  statute  of  science,  viz.,  that  of 
a  cutter  and  worker  of  leather,  exposed  to  sale  slioes  manufactured  without 
the  borough,  and  purchased  by  him  ready  made,  the  searchers  might  seize 
them,  if  made  of  leather  insufficiently  tanned  {Iludyson  v.  Rickard,  2  N. 
R.,  389). 
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.There  is  a  chapter  in  the  Statute  of  Laborers,  23  Ed- 
ward III.,  that  may  be  considered  as  tlie  tirst  law  against 
vagabonds.  It  is  there  said^  that  "  because  many  valiant 
beggars,  as  long  as  they  can  live  of  begging,  refuse  to 
work,  giving  themselves  to  idleness,  and  vice,  and  some- 
times to  theft,  and  otlier  abominations,"  it  should  be 
enacted,  that  none,  under  pain  of  imprisonment,  should 
give  anything  to  such  which  may  labor  so  that  they  may 
thereb}'  be  compelled  to  labor  for  their  living.  By  stat. 
12  Richard  II.,  c.  7,  every  person  that  goeth  begging, 
and  is  able  to  serve  or  labor,  shall  be  treated  as  one  that 
goet-h  out  of  the  hundred  without  a  testimonial,  which 
punishment  has  been  mentioned  where  we  spoke  of 
laborers.  After  these  there  was  no  statute  on  this  subject 
till  11  Henry  VII.,  c.  2,  when  it  was  directed  that  vaga- 
bonds, idle  and  suspected  persons,  should  be  set  in  the 
stocks  three  days  and  three  nights,  be  sustained  only  on 
bread  and  water,  and  then  put  out  of  the  town,  with  a  for- 
feiture of  one  shilling  on  those  who  give  them  more. 
Vagabonds  were  punished  by  stat.  19  Henry  VII.,  c.  12. 
Jjy  stat.  22  Henry  VIII.,  c.  12,  a  vagabond  taken  begging 
was  to  be  whipped,  and  then  sworn  to  return  to  the 
place  where  he  was  born  or  last  dwelt,  by  the  space  of 
three  years,  and  there  to  put  himself  to  labor.  Again, 
by  stat.  27  Henry  VIII.,  c.  25,  all  governors  of  shires, 
cities,  towns,  hundreds,  hamlets,  and  parishes,  were  to 
compel  every  sturdy  vagabond  to  be  kept  in  continual 
labor.  And  farther,  a  valiant  beggar,  or  sturdy  vaga- 
bond, was  at  the  lirst  time  to  be  whipped,  and  sent  to  the 
place  where  he  was  born,  or  last  dwelt,  by  the  space  of 
three  years,  there  to  get  his  living;  and  if  he  continued 
his  roguish  life,  he  was  to  have  the  upper  part  of  the 
gristle  of  his  right  ear  cut  oif ;  and  if  after  that  he  was 
taken  wandering  in  idleness,  or  did  not  apply  to  his 
labor,  or  was  not  in  service  with  anybody,  he  Avas  to  be 
adjudged  and  executed  as  a  felon. 

The  next  statute  was,  perha|)S,  still  more  severe:  this 
was  stat.  1  Edward  VI.,  c.  3,  which  repealed  all  former 
laws  of  this  kind ;  and  reciting,  that  the  multitude  of 
people  given  to  idleness  and  vagabondry  was  more  in 
number  (as  it  may   appear)  in   this   realm  than   in  any 

'  Cap.  7. 
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other  region,  enacted  such  severe  punishments  for  this 
offence,  as,  it  was  tliought,  would  surely  suppress  it  in 
future.  By  this  act  any  runagate  servant,  or  any  other 
that  lived  idly  and  loiteringly,by  the  space  of  three  days, 
being  brought  before  two  justices,  was  to  be  marked  with 
a  hot  iron  on  the  breast,  with  the  mark  of  V,  and  should 
be  adjudged  a  slave  fop  two  years  to  the  person  who 
brought  him,  to  be  fed  on  bread,  water,  and  small  drink, 
and  refuse  meat;  and  to  be  made  work  by  beating,  chain- 
ing, or  otherwise,  be  the  work  or  labor  ever  so  vile.  If 
such  slave  absented  himself  for  fourteen  days  during  that 
term,  he  was  to  be  marked  on  the  forehead  or  ball  of  the 
cheek  with  a  hot  iron,  with  the  sign  of  an  S,  and  further 
to  be  adjudged  a  slave  forever.;  and  if  he  run  away  a 
second  time,  to  be  adjudged  a  felon. 

But  as  much  of  this  statute  as  made  vagabonds  slaves 
was  soon  repealed  b}^  stat.  3  and  4  Edward  VI.,  c.  16,  and 
stat.  22  Henry  VIII.,  c.  12,  was  revived,  all  others  still 
continuing  repealed.  It  was  moreover  provided,  that 
laborers  in  husbandry  that  were  idle  and  loitered  when 
reasonable  wages  were  offered  them,  should  be  punished 
as  vagabonds:  which  stat.  22  Henry  VIII.,  c.  12,  and  3 
and  4  Edward  VI.,  c.  16,  were  confirmed  by  stat.  5  and  6 
Edward  VI,,  c.  2,  and  afterwards  by  stat.  5  Elizabeth,  c.  3. 

But  all  these  first  three  statutes  were  repealed  by  stat. 
14  Elizabeth,  c.  5;  and  by  the  same  act  it  was  ordained, 
that  a  vagabond  above  the  age  of  fourteen  should  be  ad- 
judged to  be  grievously  whipped,  and  burnt  through  the 
gristle  of  the  right  ear  with  a  hot  iron  of  the  compass  of 
an  inch,  unless  some  creditable  person  would  take  him 
into  his  service  for  a  year.  And  if  being  of  the  age  of 
eighteen,  he  did  after  fall  into  a  roguish  life,  he  was  to 
suffer  death  as  a  felon,  unless  some  creditable  person  would 
take  him  into  his  service  for  two  years.  Jiy  stat.  18  Eliza- 
beth, c.  3,  a  rogue  was  to  be  conveyed  from  constable  to 
constable  till  he  came  to  tlie  gaol.  Which  two  statutes 
were  repealed  by  stat.  35  Elizabeth,  c.  5,  s.  24,  after  winch 
there  was  no  act  in  force  against  these  offenders  till  stat. 
39  Elizabeth,  c.  4,  was  made.  This  act  repeals  all  statutes 
concerning  punishment  of  vagabonds,  and  the  erection 
and  maintenance  of  houses  of  correction,  and  enacts,  that 
the  justices  in  quarter-sessions  shall  set  down  order  for 
erecting  one  or  more  houses  of  correction  within  their 
18*  O 
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c«unty  or  city ;  who  arc  also  to  make  orders  for  raisin-g 
money  to  build  and  maintain  such  houses,  and  for  govern- 
ing  the  same,  and  punishing  otfenders  committed  thither. 

Respecting  the  description  and  character  of  persons 
who  are  to  be  considered  as  the  object  of  this  act,  they  are 
thus  set  forth  by  this  statute:  All  persons  calling  them- 
selves scholars,  going  about  begging ;  all  seafaring  men, 
pretending  losses  of  their  ships,  or  goods  on  the  sea,  going 
about  begging;  all  idle  persons  going  about  the  country, 
either  begging  or  using  any  subtle  craft,  or  unlawful 
games  and  plays,  or  feigning  themselves  to  have  knowl- 
edge in  physiognomy,  palmistry,  or  other  like  crafty 
science,  or  pretending  that  they  can  tell  destinies,  for- 
tunes, or  such  other  fantastical  imaginations;  all  persons 
that  are  or  utter  themselves  to  be  proctors,  procurers, 
patent-gatherers,  or  collectors  for  gaols,  prisons,  or  hos- 
pitals ;  all  fencers,  bearwards,  common  players  of  inter- 
ludes and  minstrels,  wandering  abroad,  other  than  players 
of  interludes  belonging  to  any  baron  of  the  realm,  or  any 
other  honorable  personage  of  greater  degree,  to  be  author- 
ized to  play  under  the  hand  and  seal  of  arms  of  such 
baron  or  personage;  all  jugglers,  tinkers,  pedlers,  and 
petty  chapmen  wandering  abroad;  all  wandering  persons 
and  common  laborers,  being  persons  able  in  body,  using 
loitering,  and  refusing  to  work  for  such  reasonable  wages 
as  are  taxed  or  commonly  given,  not  having  whereof 
otherwise  to  maintain  themselves ;  all  persons  delivered 
out  of  gaol,  who  beg  for  their  fees,  or  otherwise  travel 
begging ;  all  persons  who  shall  wander  abroad  begging, 
pretending  losses  by  fire  or  otherwise ;  and  all  such  per- 
sons not  being  felons,^  wandering  and  pretending  them- 
selves to  be  Egyptians,  or  wandering  in  the  habit,  form, 
or  attire  of  counterfeiting  Egyptians  ;  all  the  above-men- 
tioned persons  are  to  be  deemed  rogues,  vagabonds,  and 
sturdy  beggars. 

Any  such  person  taken  vagj-ant  shall,  by  the  appoint- 
ment of  any  justice,  constable,  headborough,  or  ty thing- 
man  (the  tything-man  or  headborough  being  assisted 
therein  with  the  advice  of  the  minister  and  another  of 
the  parish),  be  stripped  naked  from  the  middle  upwards, 
and  be  openly  whipped  till  he  is  bloody,  and  shall  then 

'  Namely,  according  to  a  late  act,  5  Eliz.,  c.  20. 
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be  sent  from  parish  to  parish  by  the  officers  of  the  same, 
till  he  come  to  the  parish  where  he  was  born  ;  if  that  is 
not  known,  to  tbe  parish  where  he  dwelt  for  a  year  last 
before  his  punishment ;  and  if  that  is  not  known,  to  that 
parish  where  he  last  passed  without  punisliraent.  He  is 
to  have  a  testimonial  of  the  day  and  place  of  his  punish- 
ment, and  of  the  place  whereunto  he  is  to  go,  and  by  what 
time  he  is  limited  to  pass  thither ;  and  in  whatever  place 
he  shall  be  found  loiterino;  and  making  default  he  shall 
be  whipped ;  and  so  on,  till  he  repairs  to  the  appointed 
place.  And  the  vagrant  so  whipped,  and  neither  the  place 
of  his  birth  nor  abode  for  a  year  being  known,  shall,  by 
the  officers  of  the  village  where  he  last  passed  through 
without  punishment,  be  conveyed  to  the  house  of  correc- 
tion, or  to  the  common  gaol  of  the  county  or  place,  there 
to  be  employed  in  work  till  placed  in  some  service,  and 
so  to  continue  for  a  year. 

If  any  of  such  rogues  shall  appear  to  be  dangerous  to 
the  inferior  sort  of  people,  or  not  likely  to  be  reformed, 
two  justices  may  commit  him  to  the  house  of  correction  or 
gaol  till  next  quarter-sessions,  and  then,  if  thought  lit,  he 
may  by  the  justices  there  be  banished  out  of  the  realm,  to 
such  place  as  shall  be  appointed  b}'  the  Privy  Council,  or 
by  six  or  more  of  them,  wliereof  the  chancellor  or  lord 
treasurer  to  be  one  ;  or  otherwise  perpetually  to  the  galleys 
of  this  realm.  And  any  banished  rogue  returning,  shall 
be  deemed  a  felon.  There  are  penalties  on  the  constable 
and  ty thing-man  neglecting  their  duty,  on  those  who  ob- 
struct the  execution  of  the  act,  and  on  those  wdio  bring  in 
by  sea  any  vagrants  from  Ireland,  Scotland,  and  the  Isle 
of  Man. 

There  are  two  sorts  of  travellers  excepted,  who  might 
otherwise  come  within  the  penalties  of  this  act ;  the  first 
are  persons  diseased  and  poor,  going  to  the  baths  of  Bux- 
ton and  Bath,  being  licensed  by  two  justices  of  the  place 
where  they  dwelt.  Tliese  persons,  having  wherewith  to 
jirovide  themselves,  and  not  begging,  are  protected  in 
going,  returning,  and  their  residence  there,  if  they  observe 
the  limits  of  time  and  place  prescribed  by  the  license. 

The  other  are  seafaring  men  suffering  shipwreck,  and 
not  having  wherewith  to  relieve  themselves  in  their  travel- 
ling homeward.  Such  a  person,  having  a  testimonial  from 
one  justice  of  or  near  the  place  where  he  landed,  testifying 
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the  place  whence  he  came,  the  place  of  his  birth,  whither 
he  goes,  and  limiting  the  time  for  his  passing,  may  ask 
and  receive  relief,  so  long  as  he  goes  directly  on,  and  ob- 
serves the  time  fixed  in  his  testimonial.  This  act  continued 
in  force  for  some  years,^  and  when  repealed,^  served  as  a 
foundation  and  model  for  future  acts. 

The  next  consideration  regards  such  foor  persons  as  do 
not  come  within  the  above  character,  but  are 
■^°""  impotent^  and  unable  to  maintain  themselves. 
The  number  of  poor  of  the  former  description,  as  well  as 
of  this,  had  very  visibly  increased,  or  at  least  the  burden 
of  them  had  been  more  felt,  since  the  dissolution  of  the 
religious  houses.  These,  from  the  nature  of  their  institu- 
tion, were  under  an  obligation  to  make  some  provision  for 
the  poor,  and  they  were  particularly  bound  to  this  duty, 
in  virtue  of  the  revenues  they  derived  from  impropriations. 
In  the  early  times  of  our  ecclesiastical  establishment,  the 
bishop  used  to  allot  a  certain  portion  of  tithes  for  the 
maintenance  of  the  poor;  and  in  later  times  the  incum- 
bent of  a  parish  church  was  to  assign  a  third  of  his  annual 
income  for  maintenance  of  the  poor  and  support  of  hospi- 
tality.^ This  was  secured  by  a  legislative  sanction ;  for 
Stat.  12  Richard  II.,  c.  6,  requires  that  in  every  license  of 
impropriation  of  any  parish  church  to  be  made  in  the 
Chancery,  it  should  be  expressed  that  the  diocesan  shall 
ordain,  according  to  the  value  of  such  church,  a  convenient 
sum  of  money,  to  be  paid  and  distributed  yearly,  of  the 
fruits  and  profits  thereof  to  the  poor.  This  relief  seems 
to  have  been  designed  for  poor  in  general,  without  any 
distinction  in  the  objects.  * 

However,  this  was  not  all  the  reliance  the  poor  had  for 
support ;  occasional  provisions  were  made  by  the  legisla- 
ture for  this  purpose,  which,  however,  alForded  relief  only 
to  such  as  more  particularly  stood  in  need  of  it,  the  impo- 
tent and  sick.  A  view  of  the  statutes  made  on  this  head 
will  show  as  well  the  progress  made  towards  a  compulsorj^ 
method  of  raising  a  regular  maintenance,  as  the  local  title 
by  wliich  poor  persons  might  claim  this  support,  which 
has  since  been  called  a  settlement. 

The  first  of  these  statutes  is  12  Richard  II.,  c.  7,  which 
ordained  that  beggars,  impotent  to  serve,  should  abide  in 

^  Altered  by  1  James,  c.  7  and  25.  ^  Ken,  Imp.,  14,  15. 

*  Eepealed  by  12  Anne,  stat.  2,  c.  23. 
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the  cities  and  towns  where  they  were  dwelling  at  the  time 
of  the  proclamation  of  that  statute ;  and  if  the  people  of 
such  places  would  not  or  could  not  maintain  them,  then 
they  were  to  go  to  other  towns  within  the  hundred,  or  to 
the  towns  where  they  were  born,  within  forty  days  after 
the  proclamation  made,  and  there  to  abide  during  their 
lives.  By  stat.  11  Henry  VII.,  c.  2,  every  beggar  notable 
to  work  was  to  resort  to  the  hundred  where  he  last  dwelt, 
is  best  known,  or  was  born,  and  there  remain,  upon"  pain 
of  being  put  in  the  stocks  three  daj's  and  three  nights,  fed 
on  bread  and  water,  and  put  out  of  the  town  as  a  vagabond. 
Next  follows  Stat  19  Henry  VII.,  c.  12,  and  stat.  22  Henry 
VIII.,  c.  12.  By  the  former  the  poor  were  restrained  from 
begging  at  large,  and  were  confined  to  beg  wdthin  certain 
districts.  By  the  latter,  the  several  hundreds,  towns  cor- 
porate, parishes,  hamlets,  or  otber  like  divisions,  were 
required  to  sustain  the  impotent  poor  with  such  charitable 
and  voluntary  alms  as  that  none  of  them  might  be  com- 
pelled of  necessity  to  go  openly  in  begging.  By  stat.  27 
Henry  VIII.,  c.  25,  the  churchwardens,  or  other  substantial 
inhabitants,  were  to  make  collections  for  them  with  boxes, 
on  Sundays  and  otherwise,  by  their  discretions ;  and  the 
minister  was  to  take  all  opportunities  to  exhort  and  stir 
up  the  people  to  be  liberal  and  bountiful. 

Next  to  these  is  stat.  1  Edward  VI.,  c.  3,  which  directed 
that  houses  should  be  provided  for  the  poor  by  the  devo- 
tion of  good  people,  and  materials  be  provided  to  set  them 
on  such  work  as  they  were  able  to  perform  ;  and  the  minis- 
ters of  the  gospel,  every  Sunday,  were  specially  to  exhort 
the  parishioners  to  a  liberal  contribution.  Again,  by  stat. 
5  and  6  Edward  VI.,  c.  2,  the  collectors  for  the  poor  on  a 
certain  Sunday,  immediately  after  divine  service,  were  to 
take  down  in  writing  what  every  person  was  willing  to 
give  weekly  for  the  ensuing  j^ear.  And  if  any  should  be 
obstinate,  and  refuse  to  give,  the  minister  was  gently  to 
exhort  him.  If  still  he  refused,  the  minister  was  to  certify 
such  refusal  to  the  bishop  of  the  diocese,  and  the  bishop 
was  to  exhort  him  in  the  same  manner ;  and  if  he  still 
stood  out,  the  bishop  was  to  certify  the  same  to  the  jus- 
tices in  sessions,  and  bind  him  over  to  appear  there. 

At  length,  stat.  5  Elizabeth,  c.  3,  ordained  that  the  poor 
and  impotent  persons  of  every  parish  should  be  relieved  of 
that  which  every  one  of  their  charity  would  give  weekly ; 
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and  the  same  relief  was  to  be  gathered  in  ev^ery  parish  by 
collectors  assigned,  and  weekly  distributed  to  the  poor,  for 
none  of  them  were  openly  to  go  or  sit  begging.  And  if 
any  parishioner  should  obstinately  refuse  to  pay  reasonably 
towards  the  relief  of  the  poor,  or  discourage  others,  then 
the  justices  of  peace  at  the  quarter-sessions  might  tax  him 
to  a  reasonable  weekly  sum,  which,  if  he  refused  to  pay, 
they  might  commit  him  to  prison.  And  if  anj^  parish  hacl 
in  it  more  impotent  poor  persons  than  they  were  able  to 
relieve,  the  justices  might  license  as  many  of  them  as  they 
thought  proper  to  beg  in  one  or  more  hundreds  of  the  same 
county.  And  poor  persons  begging  in  any  other  place  than 
where  they  were  licensed  were  to  be  punished  as  vagabonds. 
This  led  to  the  taxation  of  every  parishioner,  by  stat.  14 
Elizabeth,  c.  5.  Then  came  stat.  18  Elizabeth,  c.  3,  which 
directs  a  stock  to  be  provided  to  set  the  poor  on  work  in 
every  city  and  town  corporate;  for  which  purpose,  and 
maintaining  house  of  correction,  lands  in  socage  may  be 
given  for  twenty  years.  This  led  to  the  more  complete 
establishment  made  by  stat.  39  Elizabeth,  c.  3  (a),  which 
last  act  was  suftered  to  expire,  and  leave  room  for  the  legis- 
lature to  renew  its  endeavors  to  put  the  relief  of  the  poor 
upon  a  permanent  foundation  in  some  new  law.  This  they 
did  in  stat.  43  Elizabeth,  c.  2,  which  was  an  improvement 
and  enlargement  of  stat.  39  Elizabeth,  c.  3  ;  this  temporary 
statute  may  therefore  be  passed  over  without  any  remark 
upon  it,  while  we  examine  the  contents  of  the  stat,  43 
Elizabeth,  c.  2,  which  has  been  in  force  ever  since. 

This  act  directs  that  the  churchwardens,  and  four,  three, 
or  two  substantial  householders,  as  shall  be  thought  meet, 
according  to  the  size  of  the  parish,  to  be  nominated  yearly 

(a)  By  the  39  Elizabeth,  vagnints  might  be  removed  to  the  places  of  tlieir 
birth.  Under  this  it  was  held  that  if  a  man  were  settled,  and  became  a 
vagrant,  he  did  not  thereby  lose  liis  settlement ;  for  if  he  were  found  a 
vagrant  witliin  39  Elizabeth,  c.  24,  he  might  be  sent  to  the  place  of  his  birth  ; 
but  then,  by  43  Elizabeth,  c.  ii.,  he  might  be  sent  from  thence,  as  a  poor  per- 
son, to  the  place  of  his  last  legal  settlement;  for  his  being  sent  to  the  place 
of  his  birth  satisfied  the  statute  of  39  Elizabeth,  and  so  both  statutes  were 
satisfied  [Anon.,  2  Salk.,  526).  From  this  it  would  seem  that  under  39 
and  43  Elizabeth  parties  might  be  removed.  The  statute  14  Charles  II. 
provided  tliat  witliin  forty  days'  residence  a  person  might  be  removed,  but 
by  implication  not  afterwards;  and  under  that  act  the  justices  might  make 
orders  of  removal  (1  Salk.,  406;  2  Salk.,  417)  ;  under  that  act  in  effect  a 
person  gained  a  settlement,  as  it  was  called,  by  forty  days' residence;  and 
the  3  and  4  William  III.,  c.  xi.,  and  8  and  9  William  111.,  c.  xxx.,  turned 
the  forty  days'  service  into  a  year  (2  Salk.,  534). 
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in  Easter  week,  or  witliin  one  month  after  Easter,  under 
the  hand  and  seal  of  two  or  more  justices  dwelling  in  or 
near  the  parish,  shall  be  overseers  of  the  poor  of  the  parish. 
And  they,  or  the  greater  part  of  them,  shall  take  order 
from  time  to  time,  with  the  consent  of  two  or  more  justices, 
for  setting  to  work  the  children  of  all  such  parents,  who 
shall  not  be  thought  by  the  said  churchwardens  and  over- 
seers, or  the  greater  part  of  them,  able  to  keep  and  main- 
tain them,  and  also  for  setting  to  work  all  persons,  married 
or  unmarried,  having  no  means  to  maintain  them,  and  using 
no  trade  of  life  to  get  their  living.  For  which  end  they 
are  to  raise  weekly,  or  otherwise  (by  taxation  of  every  in- 
habitant, parson,  vicar,  and  other,  and  of  every  occupier  of 
lands,  houses,  tithes  impropriate,  propriation  of  tithes,  coal- 
mines, or  salable  underwood  in  the  parish,  in  such  com- 
petent sura  as  they  shall  think  fit),  a  convenient  stock  of 
flax,  hemp,  w^ool,  thread,  iron,  and  other  necessary  ware 
and  stuif,  to  set  the  poor  on  work;  and  also  competent 
sums  of  money  towards  the  necessary  relief  of  the  lame, 
impotent,  old,  blind,  and  such  other  among  them  being 
poor  and  not  able  to  work ;  and  also  for  putting  out  of  such 
children  apprentice,  to  be  gathered  out  of  the  ^me  parish, 
according  to  its  ability,  and  to  execute  and  dispose  every- 
thing respecting  the  said  stock  and  poor  (a). 

These  churchwardens  and  overseers  are  to  meet  at  least 
once  a  month  in  the  parish  church  on  Sunday  afternoon, 
after  divine  service,  there  to  consult  what  course  or  order 
they  are  to  make  respecting  the  discharge  of  this  trust. 
They  are,  wnthin  four  da^^s  after  the  end  of  the  year,  and 
after  other  overseers  appointed,  to  make  to  such  two  jus- 
tices a  true  account  of  all  sums  raised,  expended,  and  in 
hand,  and  also  of  the  stock,  and  deliver  what  is  in  hand  to 
the  new  overseers. 

If  the  two  justices  perceive  that  the  inhabitants  of  any 
parish  are  not  able  to  levy  among  themselves  sufficient 

(a)  Upon  this  it  was  held,  in  the  next  reign,  tliat  only  the  occupiers  of 
land  in,  and  inhabitants  of,  the  parish  onght  to  be  taxed,  having  regard 
only  to  the  estates,  real  or  personal,  wliich  they  held  there,  and  not  elsewhere ; 
and  lessors  were  not  to  be  taxed  for  their  rents,  if  tbey  were  not  inliabitants 
there,  and  their  rents  arose  not  there.  This  was  held  by  all  the  jndges  of 
England.  The  reason  given  was,  that  the  inhabitants  only,  i.  e.,  the  parish- 
ioners, were  to  be  taxed  by  tlie  statute,  not  the  lessors  iiaving  lands  elsewliere. 
The  parisiiioners,  it  was  said,  could  not  by  intendment  of  law  have  knowledge 
of  estates  in  other  pai'ishes  [Jenkins,  327  ;   Offreys  Cass,  o  Coke,  G4). 
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sums  of  money,  tliey  may  tax,  rate,  and  assess  any  other 
of  other  parishes,  or  out  of  an}-  parish  within  the  same 
hundred,  as  they  think  fit.  If  they  think  the  hundred  not 
able,  then  the  justices  in  quarter-sessions  shall  rate  and  as- 
sess any  other  of  other  parishes,  or  out  of  any  parish  within 
the  county. 

The  overseers  are  to  levy  all  such  sums  assessed  by  dis- 
tress and  sale  of  the  offender's  goods,  under  warrant  from 
two  justices,  if  any  refuse  to  contribute;  and  in  default  of 
distress,  two  justices  may  commit  him  to  the  county  gaol 
until  payment,  as  they  may  such  who  refuse  to  work,  and 
the  overseers  who  refuse  to  account.  The  overseers  may, 
by  the  assent  of  two  justices,  bind  such  children  as  above- 
mentioned  to  be  apprentices :  till  twenty-four  years  of  age, 
if  a  man  child ;  and  if  a  woman  till  twenty-one,  or  mar- 
riage. The  overseers,  under  an  order  of  quarter-sessions, 
may  agree  for  building  convenient  houses  on  wastes  or  com- 
mons at  the  expense  of  the  parish,  hundred,  or  county. 

To  prevent  parishes  being  burdened  with  unnecessary 
charges  of  the  poor,  it  is  provided,  that  the  father  and 
grandfather,  mother  and  grandmother,  and  the  children 
of  every  poor,  old,  blind,  lame,  and  imjTotent  person,  or 
otiier  poor  person,  not  able  to  work,  being  of  sufficient  abil- 
ity, shall  relieve  and  maintain,  at  their  own  charges,  every 
such  poor  person,  according  to  the  rate  at  which  he  shall 
be  assessed  by  the  justices  of  the  county  where  he  lives  (a). 

(a)  By  the  13  and  14  Charles  II.,  c.  xii.,  it  was  enacted  that  persons  com- 
ing to  settle  in  a  parish,  and  renting  a  tenement  under  £10  a  year,  might  be 
removed  witliin  forty  days  ;  but  it  was  provided  tliat  poor  persons  might  go 
into  another  parish  by  certificates;  and  by  3  and  4  William  and  Mary,  c. 
xi.,  it  was  provided  that  persons  coming  into  a  parish,  executing  public  of- 
fices, or  paying  towards  rates  and  taxes ;  and  unmarried  servants,  hired  for 
a  year,  or  persons  bound  apprentices  in  a  parish,  should  be  deemed  to  have 
acquired  settlements  there.  And  by  8  and  9  William  III.,  c.  30,  it  was  en- 
acted that  poor  persons  chargeable  niiglit  be  removed  into  other  parishes  by 
certificates  from  the  churchwardens  and  overseers,  attested  by  witnesses,  and 
subscribed  by  justices,  owning  them  parishioners  at  tlie  place  whence  they 
remove,  and  promising  to  remove  them  when  chargeable.  And  by  9  and  10 
W^illiam  III.,  c.  11,  it  was  provided  that  persons  coming  into  any  parish  by 
certificate  should  not  obtain  a  settlement  there  without  taking  a  lease  of  a 
tenement,  or  legally  holding  and  executing  some  public  office.  This  legisla- 
tion was  confirmed  by  the  act  12  Anne,  c.  18.  Wiien  they  became  charge- 
able (1  iStra.,  77  ;  2  Salk.,  530)  a  vagrant  could  be  sent  to  the  place  of  his 
birth,  and  from  thence,  by  order,  to  the  place  of  his  settlement  (Anon.,  2 
Salk.,  52G).  It  was  enough  if  it  appeared  that  tiie  person  was  likely  to  be 
chargeable  (2  Stra.,  698;  1  Strn.,  142).  There  can  be  little  doubt  that  these 
provisions  were  imported  into  the  poor-law  from  the  old  statutes  as  to  va- 
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These  are  the  principal  provisioijs  of  this  famous  statute 
for  the  relief  of  the  poor,  which  is  not  only  still  in  force, 
but  in  daily  use,  being  that  upon  which  every  parochial 
establishment  for  this  purpose  is  founded. 

While  these  schemes  were  forming  for  the  relief  of  the 
poor-  in  general,  some  charitable  institutions 
were  countenanced  by  the  legislature,  which,  "^r"^^- 
though  more  partial  and  confined  in  their  views,  contrib- 
uted to  promote  the  end  at  that  time  so  much  desired. 
Of  this  kind  were  Christ's,  St.  Bartholomew's,  St.  Thomas', 
and  Bridewell  Hospitals,  founded  by  Edward  VI.  To  show 
favor  to  donations  for  such  benevolent  purposes  as  these, 
it  was  enacted  by  stat.  14  Elizabeth,  c.  14,  that  all  gifts 
by  will  or  otherwise  to  hospitals  then  in  being  shall  be 
good,  notwithstanding  any  misnaming  of  the  corporation. 
With  the  same  design  was  made  stat.  18  Elizabeth,  c.  3, 
which  allowed  lands  holden  in  socage  to  be  given  during 
twenty  years  for  the  maintenance  of  houses  of  correction, 
and  stocks  for  the  poor.  But  this  law  not  having  all  the 
good  eflect  expected  from  it,  principally  because  the 
charges  of  incorporation  lay  heavy  upon  the  founders,  and 
swallowed  up  ifiuch  of  the  intended  donation,  it  was 
therefore  enacted  by  stat.  39  Elizabeth,  c.  5,  that  all  per- 
sons seized  in  fee-simple  should  have  power  during  the 
twenty  years  next  ensuing,  by  deed  enrolled  in  the  Court 
of  Ciiancery,  to  erect,  found,  and  establish  any  hospitals, 
maisons  de  Dieu,  abiding-places,  or  houses  of  correction, 

grants,  already  alluded  to,  and  these  again,  it  has  been  shown,  were  closely 
connected  with  the  state  of  villenage,  under  which  the  lord  could  seize  his 
villein  born  upon  his  estate  wherever  he  could  find  him,  and  forcibly  re- 
move him  to  his  estate.  Thus  the  law  of  removal  may  be  said  to  have  been 
derived,  though  indirectly,  from  the  ancient  law  of  villenage.  The  statutes 
as  to  vagrants  said  that  a  man,  if  he  wandered  about  idle,  should  be  taken 
back  to  the  place  of  his  birth,  and  that  princi|>le  was  adopted  into  the  poor- 
law.  Under  these  statutes,  justices  could  make  order  of  removal  (1  Salk., 
406;  2  Salk.,  427) ;  and  whereas  by  the  13  Charles  II.  a  poor  person  gained 
a  settlement  by  forty  days'  residence,  under  the  acts  of  William  III.,  a  living 
for  a  year  was  required  (2  Salk.,  544).  It  is  curious  to  observe  that  this  was 
the  period  of  residence  required  by  the  law  of  the  Conqueror  to  enfranchise 
a  villein  (vol.  i.,  c.  ii.).  An  apprentice,  however,  living  forty  days  in  a 
place  after  being  bound,  gained  a  settlement  (1  Stra.,  479;  1  Eliz.,  444;  1 
Slra.,  2Go).  A  year's  living  and  service  gave  a  settlement  (2  »SVra.,  459),  or 
service  for  a  year  under  a  living  for  a  year,  if  approved  (2  <S7ra.,  950).  A 
liired  servant  was  settled  where  the  service  was  (2  Stra.,  794).  There  must 
be  a  living  and  service  for  a  year  to  gain  a  settlement  (1  WiU.,  307  ;  1  Stra., 
143;  2  Lurd  liai/m.,  1511).  Subject  to  these  statutable  rights  of  settlement, 
poor  persons  were  liable  to  removal. 
VOL.  V.  — 19 
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at  liis  will  and  pleasure,  as  well  for  the  relief  of  the 
maimed,  poor,  needy,  or  impotent,  as  to  set  the  poor  to 
work.  And  that  such  hospitals  or  houses  should  be  in- 
corporated, and  have  succession  forever  of  such  head, 
members,  and  number  of  people,  as  should  be  appointed 
by  the  founder  in  such  deed  enrolled  ;  and  should  ftike, 
hold,  and  enjoy  lands  and  tenements,  goods  and  chattels, 
so  that  the  same  exceeded  not  £200  per  annum,  notwith- 
standing the  Statute  of  Mortmain  ;  to  be  visited  by  such 
as  the  founder  should  a]>point.  And  to  prevent  the  dilapi- 
dation of  such  foundations,  the  like  caution  was  taken  as 
had  before  been  respecting  the  leases  of  ecclesiastical  per- 
sons and  colleges.  It  was  enacted  that  any  conveyance 
made  by  such  incorporated  hospital  exceeding  twenty-one 
years,  and  that  not  in  possession,  and  whereon  the  accus- 
tomed 3'early  rent  or  more,  by  the  greater  part  of  twenty 
3'ears  next  before  the  lease  made,  was  not  reserved,  should 
be  void.  This  license  for  twenty  years  was,  by  a  statute 
made  in  the  next  reign,  extended  to  perpetuity.^ 

These  statutes,  made  for  the  benefit  of  the  needy  and 
statute  of  ciiari-  impotcut,  wcrc  Very  properly  followed  by  one 

table  Uses,  passed  iu  the  last  year  of  this  reign:  this  is 
the  Statute  of  CJiaritable  Uses,  as  it  is  called  (a),  the  design 

(a)  Tills  was  the  celebrated  Statute  of  Charitable  Uses,  which  has  always 
been  consiciered  as  a  model,  and  was  drawn  by  Sir  Francis  Moore,  an  able 
and  competent  lawyer,  and  passed  as  he  framed  it.  So  of  the  poor  law, 
which  remained  in  operation,  as  the  main  and  principal  law  upon  the  sub- 
ject, until  our  own  time.  It  was  well  drawn,  as  were  most  of  the  statutes  of 
this  reign.  It  has  already  been  shown  in  the  introductory  note  to  this  chap- 
ter that  there  was  a  close  connection  between  the  subject  of  charitable  uses 
and  the  relief  of  the  poor,  and  that  the  acts  on  both  subjects  were  passed  the 
same  year,  and  are  indeed  chapters  in  the  same  statute  (43  Eliz.,  c.  ii.  and 
c.  iv.).  The  law,  it  will  be  seen,  recognized  the  relief  of  the  poor  as  a  chari- 
table use,  and  the  previous  statutes  as  to  the  poor  had  proceeded  upon  the 
basis  of  voluntary  and  charitable  contributions.  It  had  been  found,  however, 
by  experience,,  that  these  could  not  suffice,  and  hence  the  Poor-Law  Act,  43 
Elizabeth,  c.  ii.,  to  provide  for  compulsory  contributions.  It  had  also  been 
found,  by  experience,  that  too  many  charitable  endowments  had  been  con- 
fiscated, through  being  mixed  up  with  objects  considered  superstitious  (i.  e., 
the  supposed  benefit  the  .souls  of  the  donors  derived  from  prayers  or  divine 
services  specially  bargained  for)  ;  and  also,  probably,  that  either  from  fear 
of  such  confiscation,  similar  endowments  were  discouraged,  or  that  they  were 
often  concealed  to  avoid  confiscation,  and  that  this  concealment  led  to  another 
danger,  that  of  embezzlement  of  the  funds.  In  the  charitable  endowments 
subsequent  to  the  statute  of  Henry  VIII.  first  confiscating  gifts  to  supersti- 
tious uses,  the  donors  carefully  avoided  the  danger  of  sucii  confiscation,  by 
refraining  from  any  express  condition  or  stipulation  for  the  benefit  of  prayer, 
^  Stat.  21  James,  c.  1. 
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of  wliicli  was  to  guard  such  and  the  like  institutions  from 
fraud  and  negligence,  and  make  order  for  fultilling  their 

though  there  could  he  no  douht  tliat  tlie  recipients  of  their  bounty  would 
feel  bound  to  pray  for  them ;  and  this  j)robably  was  often  covertly  suggested 
in  the  terms  of  the  endowments,  by  the  use  of  the  term  "  bedesmen."  A 
few  years  before  this  act  jiassed,  a  case  came  before  the  courts,  in  which  a 
donor  in  tlie  reign  of  Henry  VIII.,  just  after  the  Statute  of  Superstitious 
Uses,  had  recited  an  intention  to  build  liouses  for  a  school,  for  the  master, 
and  for  certain  bedesmen,  and  then  proceeded  to  give  lands  for  a  school  and 
almsmen,  avoiding  the  use  of  the  word  "  bedesmen."  It  was  held  that  the 
Statute  of  Superstitious  Uses  did  not  extend  to  such  good  and  charitable  uses 
as  the  uses  in  this  case,  but  only  to  take  away  superstitious  uses,  as  to  pray 
for  souls  {{.  e.,  particular  souls  as  bargained  for),  and  not  to  prohibit  the 
erecting  of  grammar-schools,  and  relief  for  poor  men.  For  no  time  (it  was 
said)  was  so  barbarous  as  to  abolish  learning  and  knowledge,  nor  so  unchar- 
itable as  to  prohibit  relieving  the  poor  {Porter^s  Case,  Cokeys  Iteps.,  24).  And 
it  was  also  said,  "  Tliat  almost  all  tlie  lands  belonging  to  towns  or  boroughs 
not  incorporate  were  conveyed  to  several  inhabitants  of  the  parish,  and  their 
heirs,  upon  trust,  to  employ  the  profits  to  such  good  uses  as  defraying  the  tax 
of  the  town,  repairing  the  highways,  repairing  the  church,  maintaining  the 
]ioor  of  the  parish ;  and  no  such  uses  were  ever  made  void  by  the  statute 
Henry  VIII.,  and  it  would  be  a  thing  dishonorable  to  the  law  of  the  land  to 
make  such  good  uses  void,  and  to  restrain  men  from  giving  lands  to  such  good 
uses"  {Ibid.).  This  was  in  the  34th  year  of  the  queen,  and  in  reporting  the 
case.  Lord  Coke  adds,  "  That  any  man  at  this  day  may  give  lands,  tenements, 
or  hereditaments  to  any  person  and  their  heirs,  for  the  finding  of  a  preacher, 
maintenance  of  a  school,  relief  and  comfort  of  maimed  soldiers,  sustenance 
of  poor  people,  reparations  of  churches,  highway's,  bridges,  discharging  of 
poor  iidiabitants  of  a  town,  of  common  charges,  for  making  of  a  stock  for 
poor  laborers  in  husbandry,  and  for  poor  ajtprentices,  and  for  the  marriage 
of  poor  virgins,  or  for  any  other  charitable  uses"  (Ibid.).  "Whether  this 
passage  was  written  before  or  after  the  statute,  it  is  the  best  possible  descrip- 
tion of  its  scope  and  purview;  and  if  written  afterwards,  it  is  a  contempo- 
raneous exposition  of  it  by  the  highest  possible  authority.  It  is  to  be 
observed,  that  Lord  Coke  speaks  of  gifts  to  persons  and  their  heirs,  i.  e.,  not 
corporate  bodies,  so  as  to  avoid  the  mortmain  laws ;  and  it  will  be  observed, 
that  in  the  case  cited  the  gift  was  to  certain  persons'  interests.  It  is  in  this 
age  that  what  are  called  charitable  trusts  began  to  appear,  although  there 
are  some  instances  of  them  in  earlier  times.  A  year  or  two  before  the  pres- 
ent statute  passed  occurred  a  remarkable  case,  in  which  the  statute  of  1  Ed- 
ward VI.,  as  to  superstitious  uses,  was  explained  and  expounded  ;  and  it  was 
laid  down  that  wherever  the  charitable  use  could  be  separated  from  the 
suj)erstitious  use,  it  should  stand.  "For  God  forbid  that  the  ill  use  should 
swallow  up  the  good  use,  which  was  never  the  intent  of  the  statute;  for  the 
intent  of  the  makers,  as  appears  by  the  preamble,  was  to  advance  and  con- 
tinue good  and  charitable  uses,  as  grammar-schools,  augmentations  at  the 
universities,  and  provisions  for  poor  maids ;  and  therefore,  where  the  good 
uses  were  distinct  and  separate,  they  should  save  the  land,  as  if  land  were 
given  to  pay  counsels,  to  a  j)riest  to  pray  for  souls,  and  the  rest  to  repair  the 
church,  etc."  (Addvis  and  Lamberts  Case,  4  Coke's  Heps.,  112).  The  cases 
disclosed  were  so  lumierous,  and  there  was  such  reason  to  apprehend  that 
the  number  concealed  for  fear  of  confiscation  was  even  greater  (in  many  of 
which  cases  possibly  the  land  might  be  saved  for  charitable  uses),  that  there- 
fore, quite  at  the  close  of  this  reign,  the  above  statute  was  passed,  on  which 
Sir  F.  Moore,  who  drew  it,  gave  an  elaborate  exposition.     Division  1.  What 
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originjil  intention  of  tliem.  It  recites,  that  whereas  lands, 
hereditaments,  goods,  and  money  have  been  given  bj  many 

shall  be  said  to  be  a  charitable  use  witliin  tlie  intent  and  meaning  of  this 
statute;  what  shall  be  said  to  be  a  gift,  limitation,  appointment,  or  assign- 
ment of  such  a  cliaritable  use;  what  shall  be  said  to  be  lands,  tenements, 
rents,  annuities,  jjrofits,  hereditaments,  goods,  chattels,  money,  and  stocks 
of  money  assigned  or  assignal)le  within  this  statute.  Division  2.  What  com- 
mission shall  be  said  to  be  well  awarded  according  to  this  statute;  what 
commission  shall  be  said  to  be  well  executed;  what  persons  shall  be  com- 
missioners according  to  the  statute;  what  persons  shall  be  jurors  according 
to  this  statute.  Division  3.  What  sball  be  a  sufficient  inquisition;  who  is  a 
party  interested  that  ought  to  be  called  to  be  present  at  the  inquiry ;  who  a 
party  interested  that  may  have  there  challenge;  what  challenge  is  allowable. 
Division  4.  What  decree,  order,  and  judgment  good  and  warranted  by  this 
statute;  how  such  a  decree,  etc.,  may  be  executed  ;  what  decree,  etc.,  may  be 
undone  or  altered  by  the  Lord  Chancellor,  and  upon  complaint,  etc.;  what 
annullation,  alteration,  etc.,  of  such  decrees  by  the  Lord  Chancellor  shall  be 
good  and  firm  within  this  statute.  Division  5.  In  what  case  lands,  etc.,  and 
goods,  etc.,  given  to  colleges,  etc.,  or  cathedrals,  churches,  etc.,  are  exempt 
out  of  this  act;  in  what  cases  lands,  etc.,  given  to  cities  or  towns  corporate 
are  exempted ;  in  what  cases  lands,  etc.,  given  to  hospitals  or  free  schools. 
Division  6.  What  shall  be  said  a  purchase  or  obtaining  upon  valuable  con- 
siderations of  money  or  land,  or  any  estate  or  interest  of  into  or  out  of  any 
lands,  etc.,  given  to  any  charitable  use  within  the  proviso  of  this  statute ; 
wliat  a  valuable  consideration  ;  what  shall  be  fraud  or  covin  within  this  act; 
what  notice  sufficient  to  charge  a  purchaser ;  what  shall  be  said  a  breaking  of 
trust,  of  defrauding  of  charitable  uses,  within  this  act ;  what  heir,  executor, 
or  administrator  shall  be  chargeable  with  recompense  for  breach  of  trust  or 
defrauding  of  charitable  uses  by  his  ancestors,  testators,  or  intestate ;  what 
shall  be  assets  in  law  or  equity  to  make  recompense  according  to  this  act  ? 
Division  1  begins  with  these  words:  "And  upon  the  branch  of  this  statute 
which  relates  to  gifts,  limitations,  assignments,  and  appointments,  and  to 
lands,  tenements,  rents,  annuities,  profits,  hereditaments,  goods  and  chattels, 
money,  and  stocks  of  money,  given  or  assigned  to  charitable  uses ;  and, 
further,  considering  what  shall  be  a  charitable  use  within  the  intent  and 
meaning  of  this  statute;  what  a  gift,  limitation,  appointment,  or  assignment 
of  such  a  charitable  use;  what  shall  be  said  to  be  lands,  tenements,  rents, 
annuities,  profits,  hereditaments;  what  goods  and  chattels,  money,  and  stock 
of  money  assigned,  are  within  this  statute."  Upon  which  points  the  law  ap- 
pears to  be,  that  no  use  shall  be  taken  by  equity  to  be  a  charitable  use  within 
the  meaning  of  this  statute,  etc. ;  no  use  shall  be  taken  by  equity  to  be  a 
charitable  use  within  the  meaning  of  this  statute  if  it  be  not  within  the 
letter  or  words  of  the  statute,  but  a  use  may  be  construed  to  be  within  the 
meaning  of  the  statute  by  equity  taken  upon  the  letter  of  the  statute,  and  so 
within  the  words  "repair  of  churches,  chapels,"  may  be  taken  by  equity; 
and  under  the  word  "church,"  all  convenient  ornaments  and  concurrents 
convenient  for  the  decent  and  orderly  administration  of  divine  service  —  as 
for  the  finding  of  a  pulpit  or  a  sermon  bell,  as  may  be  comprehended  for 
reparation  of  churches  —  are  but  preparations  for  the  administration  of  di- 
vine service.  And  as  upon  the  words  of  the  statute  5  Edward  VL,  c.  iv., 
against  fighting  or  striking  in  churches  or  churchyards,  it  hath  been  taken 
that,  if  any  strike  another  in  a  church,  chapel,  or  churchyard,  he  shall  be 
excommunicated  ipso  facto,  by  equity  of  the  said  statute,  upon  the  word 
"church  and  churchyard."  So  upon  the  words  "repair  of  churches,"  may 
chapels  be  taken  by  like  equity  in  this  statute.     But  a  gift  of  land.s,  as  to 
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well-disposed  persons;  some  for  relief  of  aged,  impotent, 
and  poor  people ;  some  for  maintenance  of  sick  and  maimed 

maintain  a  chaplain  or  minister  to  celebrate  divine  service,  is  neither  with- 
out the  letter  nor  meaning  of  this  statute,  for  it  was  of  purpose  omitted  in 
the  penning  of  this  act,  lest  the  gifts  intended  to  be  employed  upon  purposes 
grounded  upon  charity,  might,  in  change  of  times,  contrary  to  the  minds  of 
the  givers,  be  confiscated  into  the  king's  treasury  ;  for  religion,  being  variable 
according  to  the  pleasure  of  succeeding  princes,  that  which  at  one  time  is 
held  for  orthodox,  may  at  another  be  accounted  suj)erslitious,  and  then 
such  lands  are  confiscated,  as  appears  by  the  Statute  of  Chantries,  1  Edward 
VI.,  c.  xiv.  Upon  these  words,  "  for  relief  of  aged,  impotent,  and  poor 
people,"  poverty  is  the  princijial  and  essential  circumstance  to  bring  the  gift 
within  the  compass  of  this  statute,  for  a  gift  to  the  aged  of  such  a  parish,  or 
to  the  impotent  of  such  a  parish,  without  exjjressing  their  poverty,  is  not 
within  the  reach  of  this  act,  because  they  may  be  rich.  But  a  gift  to  the 
poor,  without  expressing  age  or  impotency,  is  good  enough,  for  poverty, 
without  further  regard,  is  subject  sufficient  for  charity  to  work  upon.  So  a 
gift  to  all  the  aged  or  impotent  of  such  a  parish,  not  assessed  in  the  subsidy,  is 
good,  for  those  which  are  not  assessed  in  the  subsidy  are  poor  within  the  in- 
tent of  this  statute.  So  a  gift  of  money  to  make  a  stock  to  bind  apprentices, 
the  cliildren  of  such  men  are  not  in  the  subsidy  of  goods  to  relieve  bastards 
in  a  charitable  use,  because  they  are  like  orphans,  having,  by  intendment 
of  law,  no  parents  to  relieve  them.  To  find  bows  and  arrows  for  the  children 
of  poor  men  in  such  a  parish  is  good  also,  because  it  is  an  ease  to  their 
fathers,  which  are  poor,  and  yet  are  bound  to  find  them.  "  lielief."  —  Under 
this  word  are  comprised  meat,  drink,  and  apparel,  wherein  three  things  are 
considerable  in  the  gift:  1.  That  it  be  for  necessity  only,  not  for  ornament 
or  superfluity ;  2.  That  it  be  according  to  the  laws,  not  against  the  law ; 
3.  That  it  be  not  given  to  do  some  act  against  the  law.  A  gift  to  build 
houses  for  tlie  poor,  with  four  acres  to  a  cottage ;  to  make  conduits  to  such 
almshouses;  to  maintain  a  common  laundress  for  the  poor  of  such  houses; 
to  maintain  one  to  read  prayers  to  the  poor  of  such  a  house ;  to  build  a 
house  for  the  poor  to  resort  unto  to  receive  their  alms,  pensions,  or  payments ; 
to  provide  them  weapons  for  the  defence  of  their  houses,  not  to  wear  abroad 
for  ostentation ;  to  increase  the  diet  of  almsmen  upon  festival  days;  but  to 
make  seats  for  poor  people  to  beg  in  by  the  highways,  is  no  charitable  use 
within  this  law,  for  charity  must  concur  with  the  law,  and  the  law  prohibits, 
therefore  it  is  no  charity  to  maintain  begging.  King  Henry  VII.  erected 
certain  almshouses  at  Westminster  for  a  certain  number  of  poor  people, 
whereof  one  should  be  a  priest,  who,  at  certain  times,  was  to  go  about  certain 
places  and  pray  for  the  souls  of  the  king  and  his  ancestors.  Now,  although 
the  gift  to  the  poor  might  seem  charitable,  yet  because  it  would  not  consist 
without  a  priest  to  pray  for  souls,  which  is  superstitious,  it  was  decreed  in 
the  Chancery,  27  .June  anno  30  .Jac,  that  it  was  no  charitable  use  within 
the  statute  {Simon  Peter^s  Case).  A  fine  was  levied  by  a  recusant  to  another 
in  Queen  Elizabeth's  time,  and  this  was  in  trust,  that  the  profits  might  be 
employed  upon  an  hospital  of  religious,  which  should  be  renewed  when  the 
times  would  serve;  and  in  the  meantime  the  profits  to  be  employed  to  the 
relief  of  poor  people  by  the  discretion  of  the  conusee  and  his  heirs,  accord- 
ing to  the  intent  of  the  conuser.  In  this  case,  because  it  was  apparent  tliat 
the  donor  was  a  recusant,  and  the  employment  must  be  according  to  his 
intent,  and  his  intent  could  be  to  no  other  than  the  relief  of  poor  recusants, 
which  is  not  agreeable  to  tlie  law,  therefore  (term,  //(//.,  3  .Jac.)  the  land 
was  decreed  to  the  heir  of  the  common  law,  because  the  use  was  not  chari- 
table within  tiie  meaning  of  this  statute  law  [Lady  Eyerlon's  Case).  "Sol- 
19* 
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soldiers  and   mariners,  schools  of  learning,  free-schools, 
and  scholars  in  universities;  some  for  repair  of  bridges, 

diers."  —  Under  this  word  are  contained  every  one,  whether  voluntary  or 
pressed,  that  liath  served  in  any  band  as  a  common  soldier  or  captain,  but 
no  voluntary  victuallers,  nor  the  wives,  children,  or  servants,  or  maimed 
soldiers,  because  they  cannot  participate  of  their  maims.  If  an  alien  be 
maimed  in  English  service,  he  is  relievable  by  this  statute;  'but  if  an  Eng- 
'lishman  serve  in  the  wars  of  an  alien,  lie  is  not  a  soldier  within  the  meaning 
of  this  act.  "Mariners."  —  By  this  word  are  understood  all  necessary  ser- 
vants in  a  ship,  as  well  as  the  master  of  a  pilot;  so  are  victuallers,  so  are 
artificers,  and  so  are  mariners  in  merchant  ships,  as  well  as  in  the  king's,  or 
in  siiips  of  war,  because  the  merchants  are  employed  in  service  of  the  realm, 
as  well  as  men-of-war ;  but  neither  the  owners  nor  passengers,  nor  bargemen, 
nor  wherry-men,  nor  such  as  serve  in  the  ships  of  aliens,  or  such  ships  as 
go  to  sea  without  letters  of  mart,  are  no  mariners  within  tlie  intent  of  this 
law.  "Sick  and  maimed."  —  These  words  must  be  taken  disjunctively  and 
dividedly,  so  that  "and"  must  be  construed  for  "or;"  for,  if  the  party  be 
eitlier  sick  or  maimed,  he  is  relievable;  but  if  he  be  sick,  his  relief  must 
last  no  longer  than  the  time  of  his  sickness;  and  the  sickness  must  be  such 
as  arisetli  by  reason  of  service,  as  of  fluxes,  consumptions,  as  a  maim  is  a 
hurt  that  disables  him  for  serving  any  more  as  a  soldier  or  a  mariner.  If 
the  maim  happened  in  lawful  service,  the  party  is  relievable ;  and  therefore, 
if  in  conductions  or  in  camp,  a  soldier  be  maimed  by  misadventure,  he  is 
relievable,  although  he  depart  from  service  without  license  after  t!ie  maim 
taken,  because  the  maim  was  lawful.  But  if  one  serve  an  enenay,  and  he  be 
there  maimed,  although  he  be  after  pardoned,  yet  he  is  not  to  be  relieved  by 
this  law.  So  if  his  hand  be  cut  off  for  an  oflence,  though  he  were  in  an 
English  band,  because  it  wa-  not  his  service.  "Schools  of  learning."  — Such 
are  schools  of  writing,  reading  of  languages,  music,  or  any  mathematical 
sciences,  playing  of  organs  by  men ;  because  such  music  is  used  in  churches. 
But.-iio  schools  of  dancing  or  fencing  are  within  the  intent  of  this  law,  be- 
cause they  are  matters  of  delicacy,  not  necessity,  ^o  schools  for  catechising, 
because  religion  is  variable,  and  not  within  this  statute.  "Free-schools."  — 
These  are  to  be  understood  grammar-schools,  and  all  things  requisite  there- 
unto, as  provision  for  the  room,  for  the  schools,  the  master,  and  usher,  and 
the  lodgings,  etc.  "Scholars  in  universities." — These  general  words  must 
be  restrained  to  the  particular  universities  of  Oxford  and  Cambridge,  and 
to  such  students  as  study  divinity,  physic,  or  law;  not  students  in  arts  only, 
nor  to  any  students  of  divinity  in  property,  etc.  A  recusant  made  a  feoffment 
of  certain  lands  to  divers  others,  upon  hope  that  they  would  employ  the 
profits  of  the  land  to  the  use  of  poor  scholars  in  Oxford  or  Cambridge,  or 
elsewhere,  being  such  as  studied  divinity,  and  took  holy  orders,  according  to 
the  discretion  of  the  feoffees,  and  agreeable  to  the  intent  of  the  feoffees  in 
this  case,  because  the  party  was  a  recusant,  and  liis  intent,  by  the  words, 
might  ap[)ear  to  be  that  the  misemployment  should  be  upon  poor  popish 
priests;  for  the  words  elsewhere  in  the  meaning  is  .some  foreign  university, 
and  the  holy  orders  tliey  intend  are  popish.  Therefore  (16  Nov.,  3  Jac), 
it  was  decreed  that  the  heir  should  have  the  land,  because  the  use  and  em- 
ployment was  not  charitable,  but  superstitious,  and  not  upon  scholars  within 
the  meaning  of  this  law.  If  a  man  give  a  stock  of  money  to  be  put  out  to 
young  tradesmen  at  £5  per  £100,  the  interest  money  to  be  employed  upon 
young  students  in  divinity  to  provide  them  living  withal,  this  use  to  the 
students  is  not  a  charitable  use,  because  it  dei)ends  upon  usury,  and  main- 
tains simony.  If  a  poor  scholar  be  married,  or  be  placed  in  the  college  of 
physicians,  he  is  not  to  be  relieved  by  this  statute,  because  it  is  presumed  he 
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ports,  havens,  causeways,  churches,  sea-hanks,  and  high- 
ways;   some  for  education  and  preferment  of  orphans; 

hath  competent  advancement.  "For  repair  of  bridges." — Such  only  are 
intended  as  are  for  public  passage,  not  private  use.  "  Ports  and  havens."  — 
Such  only  as  tend  to  safety  of  ships  of  sail,  not  other  vessels,  and  creeks  of 
harbor  which  are  employed  to  find  lights  to  guide  ships  into  the  haven,  is  a 
charitable  use  within  these  words.  An  imposition  granted  upon  com- 
modities impotted  or  transported,  to  be  employed  upon  rejtair  of  ports  or 
havens  where  they  shall  land,  is  a  charitable  use,  and  within  this  statute. 
Common  ports  or  watering-places  are  within  the  equity  of  these  words. 
"Sea-i)aiiks,"  intend  only  where  the  sea  ebbs  and  flows;  and  a  gift  to  repair 
sea-banks  is  good,  notwithstanding  others  stand  bound  by  covenant  and  pre- 
scription to  repair  them,  because  it  is  a  common  good  in  preventing  a  com- 
mon danger.  "Orphans"  are  those  that  are  poor  and  parentless  ;  and  such 
are  bastards,  after  the  death  of  their  mother,  and  are  to  be  relieved,  until  by 
intentment  they  are  able  to  get  their  living,  which  is  the  age  of  twenty-one 
years.  If  a  parentless  poor  child  be  married  under  twelve  years  of  age,  it 
continues  an  orphan  until  the  age  of  assent.  No  servant  or  apprentice  is  an 
orphan  within  the  statute,  because  they  have  masters,  which  are  in  lieu  of 
parents  to  provide  for  them  ;  but  a  scholar  may  be  an  orphan  until  twenty- 
one  years  of  age.  Education  and  preferment  of  orphans'  lands,  given  to 
buy  horses  and  to  provide  a  rider  to  teach  orjihans  to  ride,  which  hold  by 
knight's  service,  is  within  this  law.  Houses  of  correction  cannot  be  founded 
by  charter  without  an  act  of  parliament,  because  it  tends  to  corporeal  pun- 
ishment, which  cannot  be  inflicted  without  parliament;  but  justices  at  their 
sessions  may  find  one  by  virtue  of  the  act  of  parliament  made  39  Eliz.  A 
gift  of  money  to  erect  a  house  of  correction  is  good,  and  within  the  meaning 
of  this  law.  "Marriage  of  poor  maids." — These  words  extend  not  to  such 
as  have  parents  able  to  give  portions  with  them,  nor  to  such  as  have  legacies 
given  them,  nor  to  such  as  are  incontinent,  nor  such  as  marry  without  or 
against  the  consent  of  their  parents.  But  though  they  have  uncles,  and 
able  to  give  portions,  yet  they  are  poor  within  this  law.  To  provide  them 
wedding-apparel  or  an  offering-dinner  is  a  good  use ;  but  not  to  provide 
them  wedding-rings,  because  that  is  the  husband's  part.  "  Young  tradesmen 
not  after  five  years  continuance  in  trade."  — Persons  decayed  bankrupts  are 
within  these  words  if  they  lie  in  prison,  not  if  they  keep  their  houses,  be- 
cause they  have  submitted  themselves  to  the  law,  and  the  Statute  for  Chari- 
table Uses  was  made  after  the  Statute  of  Bankrupts.  Such  as  are  decayed 
by  negligence,  fraud  of  servants,  or  casualty  by  fire,  etc.,  are  within  this  law; 
but  such  as  are  decayed  by  suretyship  are  not  relievable  by  this  act.  To 
lend  to  young  tradesmen  under  £10,  the  £100  is  charity ;  but  to  employ  the 
interest  is  not  within  this  statute,  because  no  charity  can  arise  out  of  usury, 
all  usury  being  unlawful.  For  relief  or  redemption  of  prisoners  or  captives, 
to  prisoners  upon  pra;munire,  or  upon  executions  upon  condenmations,  are 
relievable ;  but  seminaries  committed  by  the  high  commissioners  are  not, 
becavise  the  ground  of  their  restraint  is  a  contempt.  An  enemy  taken  cap- 
tive by  another  Christian  is  not  relievable;  but  if  a  Christian  be  cap- 
tive to  a  Turk  lie  is  relievable,  because  he  was  taken  prisoner  in  defence 
of  a  common  caiise,  for  the  Turk  is  ho^^tis  communis  to  all  Christians.  A  gift 
was  made  to  relieve  such  as  were  imprisoned  for  their  conscience  sake.  It 
was  agreed  in  Tlirogmorton' and  Gray's  Case,  41  Eliz.,  that  if  they  were  in 
prison  in  subjection  to  the  law  upon  condemnation,  they  were  relievable;  if 
upon  obstinacy,  not  to  be  relieved  by  the  charity  of  this  law.  Turks  and 
infidels  are  not  perpelui  inimici,  nor  is  there  a  particular  enmity  between 
them  and  us ;  but  this  is  a  common  error,  founded  on  a  groundless  opinion 
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some  for  or  towards  relief,  stock,  or  maintenance  for 
houses  of  correction  ;  some  for  marriages  of  poor  maids  ; 

of  Justice  Erooks ;  tor  altliongli  there  be  a  difference  between  our  religion 
and  theirs,  that  does  not  oblige  us  to  be  enemies  to  their  persons :  tliey  are 
the  creatures  of  God,  and  of  the  same  kind  as  we  are,  and  it  would  be  a  sin 
in  us  to  hurt  their  persons  {Litlleton's  Readings  on  stat.  27  Edw.  III.,  17  MS., 
Salk.,  46;  vide  Calvin's  Case,  7  Rep.,  17  stat.  21  Hen.  VIII. ;  Omychund  v. 
Barker,  1  Atk.,  21).  The  wife  and  children  of  prisoners  are  =not  within  the 
equity  of  this  act.  Taxes-subsidies  are  not  within  the  meaning  of  this  word, 
because  poor  men  pay  tiiem  not,  and  see  no  ease  to  discharge  them  of  that  tax. 
But  all  taxes  wlierewith  the  poor  as  well  as  rich  are  cliargeable  are  within 
the  intent  of  this  law,  as  keeping  of  watching,  pursuing  of  hue  and  cries, 
etc.;  but  fines  for  robberies  are  not  within  this  act.  Penalties  of  statutes  non 
obstanteif,  monopolies,  and  such  kind  of  privileges,  cannot  be  granted  to  a 
charitable  use  upon  the  first  division.  In  all  other  grants,  so  in  a  gift  to  a 
charitable  use,  it  is  said,  that  these  four  things  are  principally  to  be  con- 
sidered:  1.  The  ability  of  the  donor;  2.  The  capacity  of  the  donee;  3.  The 
instrument  or  means  whereby  it  is  given ;  4.  And,  lastly,*  the  thing  itself 
which  is  or  may  be  given  to  a  charitable  use.  Those  persons  which  are  dis- 
abled to  be  donors  by  the  common  law  or  by  statute  are  disabled  to  give  a 
charitable  use;  sucli  are  infants,  married  women,  idiots,  madmen,  lunatics, 
accountants  to  the  king,  bankrupts,  etc.  If  an  infant  make  a  feoffment  to  a 
charitable  use,  with  a  letter  of  attorney,  to  deliver  seisin,  this  is  merely  void ; 
but  if  he  levy  a  fine,  or  make  livery  liimself,  these  are  but  voidable.  vSo,  if 
a  married  woman  levy  a  fine  to  a  charitable  use,  this  is  good,  until  it  be  re- 
versed. If  the  husband  and  his  wife  levy  a  fine  of  tlie  wife's  land,  and  the 
wife  only  declares  the  use,  if  the  husband  survive,  the  use  is  void ;  but  if 
the  wife  survive,  the  use  is  good.  A  married  woman,  executrix  to  another 
man,  may  give  the  goods  which  she  liath  as  executrix  to  a  charitable  use. 
If  an  idiot,  madman,  or  lunatic  make  a  gift  to  a  charitable  use,  it  is  good, 
until  an  ofiice  be  found  of  their  idiocy,  etc.  If  a  bankrupt  make  a  gift  to  a 
charitable  use,  it  is  good  until  a  commission  be  awarded  and  executed.  So 
if  an  accountant  make  a  gift,  it  is  good  until  it  appeareth  he  is  not  sufiicient 
otherwise  to  make  satisfaction.  Persons  disabled  to  be  donors  may  be  donees 
or  feoffees  to  a  charitable  use,  and  such  as  cannot  be  feoffees  to  other  uses 
may  have  lands  to  a  charitable  use.  If  a  feoffment  be  made  to  a  dean  and 
chapter,  upon  condition  to  perform  a  charitable  use,  it  is  good,  though  they 
cannot  be  seized  to  another  man's  use.  A  bankrupt,  or  accountant,  or  a  re- 
cusant may  be  feoflees  of  donees  to  a  charitable  use.  If  the  daughter,  being 
heir,  gives  the  land  descended  to  a  charitable  use,  and  then  a  son  be  born, 
the  son  shall  avoid  the  gift.  But  if  the  father  had  been  a  feofiee  upon  con- 
dition that  he  or  his  heirs  sliould  give  tlie  land  to  a  charitable  use,  and  the 
daugliter  had  made  such  a  feoffment  before  the  birth  of  the  son,  that  should 
have  bound  tlie  son,  because  it  was  no  more  than  the  son  himself  should 
have  performed  by  reason  of  the  condition.  A  gift  was  made  to  a  par.son 
and  Ills  successors  to  the  use  of  the  poor  of  the  parish;  the  parson  made  a 
lease  for  thirty  years;  the  lessee  did  not  perform  tlie  use,  and  the  poor  made 
an  entry:  in  tliis  case  it  was  resolved  that  the  gift  was  good,  and  that  the 
lease  for  so  many  years  was  good  also,  notwithstanding  the  stat.  13  Eliz.,  c. 
10;  and  the  reasons  were — 1.  Because  it  could  not  tend  to  the  impoverish- 
ment of  the  successor,  insomuch  as  it  was  given  to  a  charitable  use  (Ban- 
ister's Case  in  the  Star  Chamber,  44  Eliz.).  I^ands  are  given  to  an  idiot  for  a 
charitable  use.  Tliis  is  good,  until  an  office  find  him  an  idiot;  but  after 
office  found  it  shall  be  void  during  his  life,  and  then  after  his  decease  it 
shall  be  revived  in  his  heir.     A  gift  made  unto  a  married  woman,  if  her 
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some  for  supportation,  aid,  and  help  of  young;  tradesmen, 
handicraftsmen,  and  persons  decayed  ;  and  others  for  re- 
husband  disagree,  the  gift  is  void.  If  lands  or  goods  be  devised  to  one 
by  will,  or  a  remainder  limited  to  one  by  deed,  to  perform  a  charitable  use, 
if  the  devisee  will  refuse  the  legacy  or  the  grantee  waive  his  remainder,  and 
that  by  fraud  or  covin,  they  are  compellable  to  take  the  land,  and  to  perform 
the  use.  The  king  gives  land,  probis  hominibus  de  D.  (which  was  no  corpora- 
tion before),  rendering  a  certain  rent,  and  the  residue  of  tiie  profits  to  repair 
a  bridge,  etc.,  and  after  the  king  releases  the  rent  of  farm  in  this  case,  though 
the  reservation  of  the  farm  was  the  cause  of  their  corporation  and  capacity, 
which  being  released,  their  capacity  should  seem  determined;  yet,  for  the 
preservation  of  the  charitable  use  they  shall  continue  a  corporation  for  that 
purpose  only.  A  gift  to  a  parish  by  deed  to  a  charitable  use  is  void,  but  a 
devise  by  will  is  good ;  and  the  churchwardens  and  overseers  shall  take  it 
in  succession,  and  in  London,  the  mayor  and  the  commonalty  (40  Ass.,  26). 
A  charitable  use  cannot  be  limited  upon  an  estate,  in  dower,  nor  upon  a  gift 
in  frank-marriage,  nor  upon  exchange  made  of  lands;  but  a  jointure  may  be 
made  to  a  charitable  use,  because  it  may  be  upon  condition  (  Vernon's  Case,  4 
Co.,  2).  And  wheresoever  a  condition  is  limitable,  there  a  charitable  use  is 
appointable.  It  may  be  limited  upon  a  gift  in  tail,  by  a  render,  by  fine  upon 
a  gift,  cause  matrimonii  prcelucuti,  upon  a  release  of  right,  action,  entry,  etc., 
or  anything  valuable  u[)on  a  bargain  and  sale  of  land.  It  may  be  averred 
that  it  was  to  a  charitable  use  uf»on  a  feoffment,  without  attornment  upon  a 
bargain  and  sale,  without  enrolment.  If  a  man  bequeath  £800  to  three 
parishes  equally,  to  be  let  out  at  £5  per  £100  by  the  churchwardens  of  each 
parish,  this  legacy  is  not  within  this  statute,  but  yet  the  chancellor  may  give 
remedy  by  equity  in  Chancery.  G.  gave  lands  to  poor  of  the  hospital  of 
Reading  (44  Eliz.) ;  now  the  hospital  was  no  corporation,  and  so  not  capable; 
but  the  mayor  and  burgesses  were  governors  and  supervisors  of  it.  The  land 
in  equity  was  decreed  to  the  mayor  and  burgesses  to  the  use  of  the  poor  to 
that  hospital.  ^Vhere  the  things  given  may  pass  without  deed,  a  charitable 
use  may  be  averred  by  witnesses;  but  where  the  things  cannot  pass  without 
a  deed,  there  charitable  uses  cannot  be  averred  without  a  deed  proving  the 
use.  If  a  fine  be  levied,  sur  grant  et  render,  a  charitable  use  cannot  be  averred 
without  a  deed  ;  but  if  a  fine  be  levied,  and  a  use  expressed  in  another  deed, 
that  expressed  use  may  be  averred  without  deed  to  be  a  charitable  use,  and 
upon  confidence;  so  may  an  averment  be  taken  by  parole  of  a  charitable  use, 
which  is  agreeable  to  the  use  expressed.  (This  was  very  important,  and 
was  applied  to  the  creation  of  secret  trusts  for  the  support  of  the  Roman 
Catholic  religion.)  "If  a  man  make  a  feoffment  upon  condition  that  the 
feoffees  shall  perform  a  charitable  u.-^e,  if  the  feollbr  himself  re-enter  for  the 
condition  broken,  the  use  is  destroyed;  but  if  his  heir  enter  for  breach  of  the 
condition,  he  shall  perform  the  use,  because  he  comes  in  upon  confidence, 
and  the  condition  was  compulsory  to  {)erform  the  use.  There  are  five  man- 
ner of  things  which  cannot  be  granted  to  a  charitable  use:  1.  Things  that 
yield  no  profits;  2.  Things  that  are  incident  to  others,  and  inseparable;  3. 
Po.s.sibilities  of  interest;  4.  Conditions;  5.  The  copyholds,  if  any  way  preju- 
dicial to  the  lords.  If  one  mortgage  or  devise  that  if  his  heirs  redeem  the 
land  he  shall  perform  a  charitable  use,  the  heir  is  not  charitable,  for  his 
father  had  but  a  bare  condition;  and  yet,  if  the  mortgager  devise  that  his 
executors  shall  pay  the  money  to  redeem  the  land,  or  if  he  devise  money  to 
his  heir  to  redeem  the  land,  and  devise  further,  that  when  the  heir  hath  re- 
deemed the  land  he  shall  perform  a  charitaljle  use,  this  devise  is  well  limited, 
and  the  heir  is  charitable  with  it.  The  statute  of  wills  binds  not  this  statute, 
for  if  tenant  by  knight-service  dispose  of  two  parts  of  his  lands  for  the  ad- 
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demption  and  relief  of  })risoners  or  captives,  and  for  aid 
or  ease  of  any  poor  inhabitants,  concerning  payments  of 

vancenient  of  his  wife  and  children,  etc.,  and  after  devi^se  by  his  will  that  his 
heirs  shall  perform  a  charitable  use  with  the  third  part,  the  heir  shall  be 
cliarged  with  tiie  use,  because  he  is  in  by  descent.  If  a  man  appoint  by  his 
will  that  his  executors  prosecute  an  action  of  debt,  detinue,  covenant,  etc.,  and 
that  all  which  they  recovered  in  such  an  action  shall  Ije  employed  to  a  char- 
itable use,  this  use  is  well  limited  u[ion  such  a  possibility,  etc.  The  inquisi- 
tion nmst  be  made  both  of  the  gift  and  the  abuse,  etc.,  not  of  one  alone,  for 
then  it  is  imperfect  and  void.  If  a  jury  find  the  substance  of  the  gift  or 
abuse,  etc.,  it  is  sufficient,  though  they  vary  in  some  particulars,  or  find  not 
tlie  circumstances.  Therefore,  if  they  find  a  gift  made  per  quemdam  ignotum 
quibusdam  ignoiis,  it  is  good  enough,  for  they  have  found  a  gift,  which  is  the 
substance;  so  if  the  gift  were  made  by  fine,  and  they  find  it  was  made  by 
feoffment,  or  if  it  were  by  feoffment  to  uses,  and  they  find  it  was  given  by 
will,  this  is  good  enough,  for  the  gift  is  the  substance,  and  the  form  of  con- 
veyance but  a  circumstance.  So,  if  they  find  the  general  use  truly,  though 
they  miss  in  the  particular,  this  is  sufficient.  Therefore,  if  they  find  a  gift 
to  provide  books  for  poor  scholars,  and  the  gift  was  to  buy  them  gowns,  it  is 
good  enough ;  because  the  general  use  for  the  poor  scholars  is  truly  found,  and 
books  or  gowns  are  but  particulars  of  the  employment.  So,  if  they  find  a  gift 
to  provide  stones  to  repair  highways,  and  the  gift  was  to  buy  gravel  to  repair 
them,  this  is  sufficient ;  for  they  truly  found  a  gift  for  repair  of  highways,  which 
is  the  general,  though  tiiey  missed  in  the  particulars  of  stones  and  gravel.  So, 
if  they  find  a  gift  to  maintain  j>oor  scholars  in  an  university,  it  is  well  enough, 
though  the  gift  were  to  find  two  poor  scholars,  students  in  divinity,  for  the 
general  or  poor  scholars  is  found  truly.  If  there  be  two  or  more  charitable 
uses  limited  by  the  donor,  and  the  jury  find  but  one,  yet  the  inquisition  is 
good,  for  that  if  the  other  be  found  after.  But  if  the  jury  vary  in  any  general 
head  (from  the  truth  of  the  gift),  limited  in  that  act,  that  inquisition  is  void. 
Therefore,  if  they  find  a  gift  for  relief  of  poor  scholars,  which  was  for  maimed 
soldiers,  or  for  repair  of  highways,  where  it  is  for  marriages  of  poor  maids, 
etc.,  these  inquisitions  are  insufficient,  because  they  fail  in  the  general,  which 
is  of  the  substance  of  the  charitalde  use.  Lands  are  devised  to  one  for  a 
charitable  use ;  the  devisee,  by  covin  with  the  heir,  waives  the  devise ;  this 
is  a  fraud  inquirable.  The  feoffee  aliens  in  mortmain,  and  purchases  the 
land  of  the  king  again,  etc. ;  this  is  a  fraud.  Tenant  in  tall  grants  a  rent  to  a 
charitable  use,  and  levies  a  fine  without  proclamations ;  the  i.ssue  in  tail 
combines  with  the  conusee  to  bargain  and  sell  the  land  to -his  father,  who  lay 
sick,  to  the  intent  that  his  father  might  die  seized,  and  the  rent  might  be 
avoided  —  this  is  a  fraud.  A  man  deviseth  a  sum  of  money  to  his  heir  to 
redeem  certain  lands  that  he  had  mortgaged,  to  the  intent  it  should  be 
employed  to  a  charitable  use  ;  the  heir  refuseth  the  legacy,  and  by  collusion 
with  the  mortgagee  sutlers  the  day  to  pass,  and  tiien  redeems  the  land  —  this 
is  a  fraud  inquirable.  Land  is  given  to  a  woman  for  a  charitable  use;  the 
husband,  by  covin,  disagrees  to  the  gift  —  this  is  a  fraud.  A  father  gives 
land  to  his  youngest  son,  upon  condition  to  perform  a  charitable  use;  the 
father  dies,  the  elder  son  dies,  yet  the  youngest  son  .-hall  be  bound  to  per- 
form the  use,  notwithstanding  the  condition  was  extinct  in  him  by  descent; 
and  though  the  father  had  released  the  condition,  yet  the  same  has  been 
liable  to  the  use.  Tenant  for  life  surrenders,  with  warranty  in  fee  to  a 
charitable  use,  the  lessor  recovers  in  value  ;  he  shall  hold  that  land  charged 
with  the  use  forever.  If  sixteen  be  impanelled  on  a  jury,  and  twelve  only 
agree,  yet  this  is  a  good  inquisition,  according  to  the  statute.  Besides  this 
inquisition  by  the  oaths  of  twelve  men,  the  commissioners  may  inquire  by 
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fifteenths,  setting  out  of  soldiers,  and  other  taxes;  which 
donations  had  not  been  employed  according  to  the  design 

all  lawful  ways  and  means,  such  as  former  inquisitions,  witnesses,  rentals, 
accompts,  entreats,  etc.,  and  tlieir  own  proper  knowledge,  and  by  these  means 
they  may  supply  the  defects  of  tlie  inquisition  in  matters  of  particuhirity  and 
circumstance,  as  where  the  inquest  tiiid  a  gift  to  the  tradesmen.  So  where 
the  jury  finds  a  misemployment,  the  commissioners  may  supply  tiie  time,  how 
long  it  hath  been  misemployment,  etc.  But  if  the  conjmissioners  cannot 
proceed  witiiout  summoning  the  parties  interested  to  be  present,  those  parties 
only  who  are  in  possession  ought  necessarily  to  be  summoned  ;  and  those 
who  have  rights,  titles,  pretences  (or  pocket-titles)  may  be  oiijiitted,  and  yet 
the  inquisition  is  good  enough.  An  occupant  is  a  party  interesl^l  tliat  must 
be  summoned,  and  he  sliall  be  bound  by  tlie  inquisition ;  but  the  decree 
shall  not  bind  him  in  reversion,  but  tliat  lie  may  avoid  all  witliout  complain- 
ing by  bill.  If  the  party  be  summoned,  the  decree  shall  bind  him,  thougli 
he  were  absent  from  the  inquiry.  He  which  hath  the  nomination  of  the 
persons  upon  whom  the  alms  ought  to  be  employed,  is  a  party  interested  to 
be  called.  The  persons  which  ought  to  receive  the  alms  are  not  {)ersons  in- 
terested to  be  summoned  ;  but  if  the  alms  have  been  employed  upon  such  as 
ought  not  to  have  received  them,  they  are  parties  interested,  and  ought  to 
be  called.  Every  wrongful  possessor  is  a  party  interested,  to  be  summoned 
and  charged.  The  calling  is  a  notice  given  to  the  person  of  the  party  in- 
terested concerning  the  inquiry  to  be  taken  before  the  commissioners  at  a 
certain  time  and  place.     The  party  interested  is  summoned  for  two  purposes: 

1.  To  give  in  evidence;  2.  To  take  liis  challenge  to  tlie  jurors.  What 
commissioners  may  make  a  decree  according  to  their  commission,  and 
warranted  by  this  statute.  For  the  second  point,  the  commissioners  are 
restrained  to  three  things  in  the  making  of  their  decrees  and  orders :  1.  That 
it  tend  and  conduce  to  the  employment  of  the  tilings  given  ;  2.  That  the  em- 
ployment be  faithful  and  due ;  3.  That  the  employment  vary  not  from  the 
use  and  intent  for  which  the  things  were  given.  The  three  things  being 
observed,  the  commissioners  have  power  and  authority  to  do  five  things 
more:  1.  They  may  establish  the  property  of  the  things  given  in  the  person 
to  whom  it  was  given,  or  they  may  transfer  it  from  one  person  to  another ; 

2.  They  may  supjily  the  defects  of  the  gifts  or  employment  in  certainties, 
circumstances,  and  decencies  ;  3.  They  may  ordain  conveyances  of  assur- 
ances to  be  made  for  the  better  employment  of  the  use;  4.  They  may  add 
decencies  in  the  employment  for  tlie  honor  of  the  donor ;  5.  They  may  im- 
pose penalties  for  misemployments.  Commissioners  by  their  decrees  cannot 
confirm  leases,  nor  release  debts  or  stocks  of  money,  nor  erect  corporations, 
nor  remit  arrearages,  nor  decree  that  the  land  shall  be  leased  at  an  under- 
value, either  in  regard  of  the  fine  or  the  rent;  neitlier  that  it  shall  be  leased 
to  their  friends,  for  the  apparent  presumption  of  favor  undervalues ;  neither 
can  they  ordain  that  their  own  servants  shall  be  the  poor  on  whom  the 
charitable  use  shall  be  employed,  especially  if  they  be  able  to  maintain 
themselves.  In  the  lltli»year  of  King  Henry  Yl.,  a  gift  was  made  to  the 
intent  to  find  a  chaplain  ad  divina  celebranda,  until  the  feoflbr  or  his  heirs 
should  procure  a  foundation,  etc. ;  there  was  no  employment  until  the  3d 
year  of  King  Edward  VI.  And,  therefore,  in  the  queen's  time,  one  Payne 
])urcharted  the  land  as  a  concealment.  After  a  commission  being  awarded 
u\>on  this  statute,  the  commissioners  inquired,  and  found  the  gift,  and  there- 
uj)on  decreed  the  property  to  another  from  Payne  ;  but  afterwards  this  decree 
was  made  void  by  the  Lord  Chancellor,  because  the  use  limited  to  find  a 
cliaiilain  (/(/ (iu'ma  «'/e6;-a7irfa  was  no  use  within  the  statute  inquirable  ;  but 
the  chancellor,  by  his  Chancery  authority,  may  and  did  decree   the  land 


228  ELIZABETH.  [CHAP.  XXXIII. 

of  the  founders,  by  reason  of  breaches  of  trusts  and  omis- 
sions of  those  who  should  pay,  deliver,  or  employ  them; 

to  the  first  use;  for  a.  pift  cuidam  capellano  ad  diiina  celebranda  in  a  certain 
chiirc'li  or  chapel  is  no  superstitious  use  within  the  statute  1  Edward  VI.; 
and  so  was  the  opinion  of  the  justices  in  the  king's  bench  {Paschce.,  3  JdC.) ; 
and  tlie  reason  is,  because  it  is  the  general  case  of  all  parsons  in  England  ; 
but  if  the  use  had  been  within  this  statute,  the  commissioners  might  have 
transferred  tlie  property.  Tlie  commissioners  may  decree  that  one  siiall 
make  a  release  for  assurance  of  tiie  land ;  they  may  decree  that  the  party 
shall  pay  the  arrearages ;  and  if  they  fail  at  the  times,  they  shall  pay  a 
reasoiialjle  penalty.  If  the  use  were  limited  for  a  chaplain,  they  may  decree 
by  addition  that  the  chaplain  shall  be  a  preacher.  So  they  may  appoint  the 
nomination  of  him  to  a  man  of  science  ( as  a  master  of  college,  etc.)  ;  because 
such  things  concur  in  decency  and  order  with  the  intent  of  the  founder,  upon 
a  decree  made  —  anno  40  Elizabeth.  Concerning  a  grammar-school  of 
Korthleach,  which  is  now  incorporated  by  parliament,  5  Jac,  cap.  vii.,  five 
tilings  are  observable:  1.  That  if  there  be  a  grammar-school  in  a  town,  and 
a  man  devise  land  to  certain  persons,  upon  condition  that  they  shall  jirocure 
that  grammar-school  to  be  incorporated,  and  to  find  that  grammar-school  in 
such  case,  though  the  corporation  be  not  procured,  yet  the  profits  must  be 
employed  upon  the  school  in  being;  2.  Though  the  heir  enter  for  fault  of 
employment,  yet  he  shall  be  charged  with  the  use;  3.  If  they  decree  the 
land  to  the  heir  which  hatli  entered,  or  might  enter  by  virtue  of  such  condi- 
tion, the  decree  is  good,  because  he  had  color  to  defeat  the  use  by  entry, 
but  because  the  use  thereby  seems  better  established,  the  decree  is  good  —  as 
if  the  tenant  in  tail  grants  a  rent  unto  one  whicli  liad  a  right  for  a  release  of 
his  right,  that  grant  shall  bind  the  issue  in  tail,  because  it  strengtliens  his 
possession ;  4.  If  a  founder  appoint  the  use  of  the  land  to  be  for  a  certain 
number  of  the  poor,  and  tiiat  every  one  shall  have  V2d.,  the  commissioners 
may  appoint  by  way  of  increase  that  every  one  shall  have  20d.  But  if  the 
number  of  the  poor  limited  by  the  founder  be  uncertain,  the  commissioners 
cannot  add  any  more  poor  to  that  number  upon  whom  the  use  shall  be 
employed.  5.  If  a  man  founds  a  free  school,  and  appoints  tiie  nomination 
of  the  master  of  the  heir,  the  commissioners  may  decree  it  to  be  a  man  of 
science,  because  it  concurs  with  the  intent  of  the  founder  to  have  one  of 
sufficiency.  In  the  time  of  King  Richard  II.  one  Adderbury  by  license 
founded  almshouses  in  Dennington  in  Berkshire,  consisting  of  a  certain 
number,  appointing  that  iiis  heirs  sliould  liave  tlie  nomination  of  the  poor; 
and  after,  in  the  reign  of  King  Henry  VII.,  his  heir  died  without  heir  now, 
altiiough  the  corporation  was  determined  for  want  of  a  nominator,  and  the 
commissioners  may  not  erect  or  revive  a  corjtoration,  yet  they,  upon  commis- 
sion awarded,  did  and  might  decree  who  shall  be  a  nominator,  for  the 
authority  of  nomination  could  not  escheat  to  the  lord.  If  the  donor  limit 
the  employment  of  the  profits  to  persons  of  one  sex,  quality,  nation,  trade, 
or  profession,  the  commissioners  cannot  decree  the  employment  to  persons 
of  anotlier  sex,  quality,  nation,  trade,  or  profession.  So  if  the  employment 
be  appointed  to  be  upon  the  poor  of  one  parish,  or  the  parishioners  of 
one  jiarish,  or  the  prisoners  of  one  prison,  or  tlie  scholars  of  one  grammar- 
school  uncertain,  the  commissioners'  power  cannot  decree  it  to  the  poor  of 
another  jiarish.  to  tlie  prisoners  of  another  gaol,  nor  to  the  scholars  of  another 
school,  for  that  were  contrary  to  the  intent  of  the  donor.  So  if  the  use  be 
limited  for  the  use  of  divers  purposes,  or  for  relief  of  the  poor  and  amending 
liighways,  etc.,  the  commLssioners  cannot  (interleasing  one)  decree  the  em- 
jiloynient  of  the  one  upon  the  other  only,  but  they  may  by  their  dcmor 
ap[)oint  the  time  when  or  the  place  where  it  shall  be  paid.     If  the  use  be 
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for  remedy  whereof  it  is  thereby  enacted,  tliat  the  chan- 
cellor  (and    the  chancellor   of  the   Duchy  of  Lancaster 

limited  for  relief  of  many  soldiers,  they  may  by  decree  add  a  surgeon  or 
piiysician,  and  allow  them  fees  for  curing  such  soldiers.  But  if  the  use  be 
to  ease  a  parish  of  fifteenths,  the  commissioners  by  their  decree  cannot  ex- 
tend this  to  ease  the  parish  of  charges  for  bastards  born  in  the  parish.  Yet 
if  it  be  for  relief  of  poor,  the  commissioners  may  ordain  that  it  shall  be  a 
stock  of  money  to  provide  hemp,  iron,  etc.,  to  set  the  poor  in  work  ujion.  If 
the  donor  appoint  the  employment  to  be  in  money,  meat,  or  aj)parel,  the 
commissioners  camiot  charge  the  employment.  The  commissioners  cannot 
decree  the  forfeiture  of  an  obligation  to  be  taken,  but  they  may  impose  a 
reasonable  penalty  for  not  paying  at  the  day.  They  cannot,  by  their  decree, 
commit  any  man  to  prison,  nor  decree  that  he  shall  be  imprisoned  ;  yet,  njion 
execution  of  their  decree,  after  the  writ  awarded,  and  an  nttaciiment  served, 
the  Lord  Chancellor  may  imprison  the  party  for  execution  of  the  decree. 
The  commissioners  may  decree  that  a  house  of  correction  shall  be  erected 
by  deed  enrolled,  allowing  £20  per  annum,  according  to  the  statute  of  39 
Elizabeth,  c.  v.  They  may  decree  land  to  a  corporation  in  esse,  without 
danger  of  mortmain.  Unto  a  general  limitation  of  the  giver,  the  commis- 
sioners by  their  decree  may  add  particular  limitations,  as  if  the  donor  limit 
the  employment  to  marry  poor  maids,  the  commissioners  may  decree  that 
such  maids  which  marry  without  the  consent  of  their  parents,  or  within  age, 
of  consent,  or  which  marry  with  their  ravishers,  or  wiiich  were  gotten 
with  child  before  marriage,  or  marry  without  the  orders  of  our  church,  shall 
have  no  part  of  that  money,  and  such  a  degree  is  good,  because  the  additions 
are  reasonable.  So  when  a  sum  in  gross  is  given  to  marry  poor  maids,  they 
may,  by  their  decree,  set  down  how  nuich  every  one  that  is  married  shall 
have  given  with  her.  So  if  a  gift  be  made  to  redeem  captives,  they  may 
decree  that  no  part  shall  be  employed  to  redeem  any  traitor  that  is  taken 
prisoner,  nor  any  enemy  that  is  taken  prisoner,  unless  he  be  taken  captive 
by  the  Turk.  A  stock  of  money  is  given  in  deposit,  to  be  expended  in  three 
years  about  the  repairing  of  a  bridge;  if  there  be  apparent  likelihood  that 
the  bridge,  without  the  employment  of  the  whole,  in  a  shorter  time  will  fall 
down,  they  may  decree  that  the  sum  may  be  bestowed  in  a  shorter  time.  If 
goods  be  given  for  a  house  of  correction,  they  cannot  decree  the  employment 
out  of  the  house.  For  the  third  point,  the  rule  is,  that  those  which  have 
rigiits,  titles,  estate,  and  interest  paramount  to  the  donor  shall  not  be  bound 
by  any  decree,  though  they  were  summoned  and  present  at  tlie  inquir}^  but 
all  those  whom  the  donor  might  have  bound  by  his  own  act  or  conveyance 
shall  be  bound  by  the  decree  of  the  commissioners.  A  commission  for  sewers 
is  to  be  preferred  before  a  commission  upon  statute  of  charitable  use,  if  they 
concur  not  in  jurisdiction,  as  if  the  commissioners  for  sewers  decree  that  land 
which  was  given  for  repair  of  highways  shall  be  sold,  etc.  The  commis- 
sioners upon  this  statute  cannot  make  a  decree  for  the  charitable  use,  because 
they  vary  in  point  of  jurisdiction  and  employment  of  the  use.  But  if  the 
land  decreed  by  commissioners  of  sewers  were  given  for  the  rejjair  of  sea- 
banks,  the  commissioners  upon  this  statute  may  decree  as  well  as  they,  be- 
cause they  agree  in  the  employment.  If  an  obligation  Ije  made  to  a  recus.mt 
convict  for  security  of  money  given  to  a  charitable  use,  although  the  oliliga- 
tion  cannot  be  put  in  suit  in  the  name  of  the  recusant  to  whom  it  was  made, 
because  he  is  a  person  excommunicate,  and  so  disabled  to  sue  any  action, 
yet  the  commissioners  may  decree  the  payment  of  the  money,  and  it  sliail 
bind  the  party  to  pay  tiie  princi[ial,  but  not  the  forfeiture.  A  man  tlevises 
that  his  executors  shall  sell  his  land,  and  that  the  money  received  shall  be 
employed  to  a  charitable  use,  if  the  executors  refuse  to  sell  it,  the  coinmis- 
VOL.  V.  —  20 
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■within  his  jurisdiction)  may  from  time  to  time  award 
commissions  under  the  great  seal  to  the  bishop  of  every 

sioners  by  decree  may  bind  them  to  sell  it,  and  upon  a  writ  of  execution  out 

of  the  Chancery  upon  the  decree,  they  shall  be  compelled  to  sell  it ;  and  it 
seems,  in  tliat  case,  if  the  connnissioners  decree  tliat  the  heir  shall  sell  that 
land,  the  heir  shall  be  bound  by  the  decree,  because  the  intent  of  the  devisor 
was,  tliat  the  land  should  be  sold  to  a  charitable  use.  One  Symons,  an 
alderman  of  Winchester,  sold  certain  land  to  Sir  Thomas  Flemming, 
now  Lord  Chief-Justice,  then  recorder  of  that  town  ;  and  this  was  upon 
confidence  to  perforin  a  charitable  use,  which  the  said  Symons  declared  by 
liis  last  will  that  Sir  Thomac  Flemming  should  perform.  The  bargain  was 
never  enrolled ;  yet  the  Lord  Chancellor  decreed  that  the  lieir  should  sell 
the  land,  to  be  disposed  according  to  the  limitation  of  the  use ;  and  this  decree 
was  made  the  24th  of  Queen  p]lizabeth,  before  the  Statute  of  Charitable  Uses  ; 
and  this  decree  was  made  upon  ordinary  and  judicial  equity  in  Chancery; 
and  therefore  it  seems  the  commissioners  upon  this  statute  may  decree  as 
much  in  the  like  case.  If  a  reversion  be  granted  to  a  charitable  use,  the 
particular  tenant  shall  be  bound  to  attorn  by  the  decree  of  the  commis- 
sioners ;  and  it  was  said,  there  are  precedents  in  Chancery  where  the  Lord 
Chancellor  had  decreed  and  compelled  the  tenant  to  attorn.  If  goods  be 
devised  to  a  charital)le  use,  the  commissioners  by  decree  may  bind  and  com- 
pel tiie  executors  to  deliver  the  goods.  Concerning  the  awarding  of  staying 
execution  by  the  Lord  Chancellor  touching  decrees  made  by  the  commis- 
sioners, three  points  are  to  be  considered  upon  two  branches  of  the  statute: 
1.  What  decree  shall  be  said  to  be  so  made  that  the  Lord  Chancellor  ought 
to  award  or  stay  execution  thereupon?  2.  What  decree  shall  be  said  to  be 
so  certified  as  the  Lord  Chancellor  ought  thereupon  to  stay  or  award  execu- 
tion ?  o.  What  maimer  of  execution  the  Lord  Chancellor  may  award  for 
execution  of  decrees  well  made  and  certified?  For  the  first,  if  poor  cora- 
missiuiiers  make  a  decree,  and  one  of  them  was  a  person  disabled,  or  if  they 
make  a  decree  of  anything  out  of  their  commission,  or  decree  anything 
against  the  common  law  or  statutes  or  ordinances  of  the  church,  or  varying 
or  repugnant  to  the  intent  of  the  founders  or  donors,  etc.,  and  these  and  the 
like  be  showed  unto  the  chancellor,  because  it  appears  that  the  decree  was 
not  well  made,  the  chancellor  ought  to  stay  execution.  As  to  the  Lord 
Chancellor's  jiower  of  execution,  the  manner  of  execution  is  referred  to  the 
Lord  Chancellor,  and  yet  his  discretion  should  be  limited  and  confined  in 
awarding  process  of  execution  unto  the  usual  course  of  justice  in  courts  of 
equity.  But  the  usual  manner  is  to  award  a  writ  of  execution  framed  by 
advice  for  the  purpose  upon  the  statute ;  and  after  that  an  attachment,  and 
then  imprisonment  of  the  party  until  performance;  but  he  may  at  his 
pleasure  award  an  habere  facias  seisinnm,  if  the  decree  concerned  the  disposing 
of  land,  and  thereupon  may  also  grant  a  commission  to  keep  the  party  in  pos- 
session. Upon  the  third  branch  of  the  fourth  division  there  is  given  to  the 
Lord  Chancellor  a  directory,  declaratory,  and  additional  and  compulsory 
power  by  this  statute,  which  he  may  exercihC  upon  complaint  by  a  party 
aggrieved,  that  the  commissioners  have  not  pursued  their  autliority.  A  party 
aggrieved  is  whosoever  hath  boniim  omissum,  or  malorum  commissum,  by  the 
decree;  whosoever  is  interested  and  hath  a  property  and  ownership  of  goods 
and  lands  to  his  own  use;  whosoever,  by  the  decree,  hath  prejudice  either  in 
law  or  equity  is  pars  gravata,  and  may  complain  by  bill.  But  wliere  the 
prejudice  is  common  or  general,  there  every  man  may  complain  as  amicus 
curite,  not  as  a  party  aggrieved  ;  as  where  lands  given  to  repair  bridges  or 
highways,  which  are  public  easements,  there  any  man  may  complain  if  the 
decree  limit  the  use  to  any  other  purpose.     If  a  stock  be  given  to  be  let  out 
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diocese  (and  to  the  chancellor,  if  no  hishop  at  the  time), 
and  to  other  persons  of  good  and  sound  behavior,  author- 
to  poor  tradesmen  of  a  town,  and  this  be  decreed  only  to  clothiers,  the  other 
tradesmen  are  pars  gravata  ;  so  if  to  artisans,  and  it  be  decreed  only  to  haber- 
dashers, etc.,  the  others  are  pars  gravata.  If  the  commissioners  decree  that 
the  arrear  of  the  profits  given  to  a  charitable  use  shall  be  paid  in  two  years, 
the  Lord  Chancellor  may  alter  the  decree  in  the  point  of  time,  and  limit  a 
longer  or  shorter  day  of  payment.  If  the  gift  be  general  for  the  mainten- 
ance of  a  school,  and  the  decree  be  made  for  a  grammar-school,  the  Lord 
Ciiancellor  may  alter  the  decree,  and  appoint  it  for  a  writing-school.  If  the 
donor  give  money  to  be  lent  to  poor  tradesmen,  and  the  decree  limits  the 
time  how  long  they  shall  iiave  it ;  yet  the  Lord  Ciiancellor  may  limit  a 
longer  or  shorter  time  of  the  loan.  But  if  the  gift  be  given  to  mal<e  a  cause- 
way in  a  place  certain,  and  it  is  decreed  accordingly,  the  Lord  Chancellor 
cannot  alter  the  place,  but  he  may  change  the  employment  from  a  causeway 
to  make  a  bridge  if  in  his  discretion  he  thitd^s  tit,  because  tiie  passage  was 
the  principal,  which  being  observed,  the  convciiiency  whether  a  causeway 
or  a  bridge  were  fittest  is  in  the  chancellor's  discretion  to  ajipoint.  If  the 
donor  orduin  that  the  relief  be  given  in  l)read,  and  it  be  decreed  accordingly, 
the  Lord  Chancellor  cannot  alter  the  relief  to  be  given  in  money,  for  the 
kind  should  be  charged.  So  if  the  relief  be  appointed  to  be  given  at  Christ- 
mas, the  decree  accordingly  cannot  be  altered  to  another  feast,  because  the 
honor  of  the  particidar  feast  seems  essential  to  the  gift.  So  if  tlie  gift  and 
decree  be  for  such  poor  as  shall  come  and  hear  a  sermon  at  St.  Paul's,  it 
cannot  be  altered  to  Westminster,  for  the  {dace  is  material.  But  assets  in 
law  must  satisfy  debts  before  charity,  because  the  common  law  must  order 
tlieir  disposition.  Yet  charity  must  be  preferred  before  legacies  in  disposi- 
tion of  assets  of  law.  Lands  were  given  to  find  an  obit  in  such  a  chapel, 
appointed  a  certain  sum  upon  it,  and  that  the  residue  should  be  employed 
for  the  reparation  of  the  chapel  in  which  the  obit  should  be  celebrated.  In 
this  case  it  was  adjudged  that  all  the  land  was  given  to  the  king,  for  the  one 
doth  depend  upon  the  other.  And  by  Popham,  tiiis  case  cited  Pasch.,  10  Eliz., 
Rot.,  393 :  One  Draiton,  seized  of  land  in  fee  in  London,  devised  it  to  the 
dean  and  chapter  of  St.  Paid's,  on  condition  that  they  find  two  chaplains  to 
pray  for  his  soul  in  a  chapel  newly  built  by  him,  and  to  pay  to  them  for 
their  salary  £13,  &?■.  Sd.,  and  to  find  an  obit  appointing  upon  it  a  certain 
sum,  and  to  repair  the  chapel,  and  ti\is  found  within  the  five  years.  Yet  it 
■was  adjudged  against  the  king  [Colborn  v.  Dale,  T.,  1578,  B.  R.  Duke,  89,  4 
Coke,  116).  Thomas  Wills  (12  Edvj.  IV.),  devised  houses  in  London,  worth 
£24  per  annum,  to  his  wife  for  life,  remainder  to  the  parson  and  church- 
wardens of  St.  Edmonds  and  their  successors;  and  devised  that  his  wife 
during  her  life,  and  they  in  remainder,  should  find  a  priest  to  say  divine 
service  at  the  altar  in  the  chapel  of  Our  Lady  in  the  church  of  St.  Edmonds 
for  the  souls,  etc.,  and  that  the  same  priest  should  be  aiding  and  assisting  to 
divine  service  in  the  church,  and  that  his  wife  for  her  life,  and  they  in 
remainder  after,  should  pay  to  him  for  his  salary  £6,  13s.  4d.  Further,  he 
devised  that  they  found  with  six  priests,  and  appointed  22s.  certain,  to  be 
emjdoyed  upon  it,  whereof  part  to  be  distributed  amongst  the  poor  of  the 
trade  of  drapers  which  should  come  to  the  said  obit  and  could  not  come. 
Also,  he  ai)p()inted  16d.  yearly  to  the  parson  of  St.  Edmonds  for  the  beading 
of  Leads  every  Sunday ;  3s.  4d.,  to  the  friars  of  St.  Augustin  to  i^ray  for  his 
.soul.  Also,  4s.  yearly  to  be  paid  to  the  preacher  at  St.  Paul's  upon  Good 
Friday.  To  three  preachers  at  the  Spittle  to  commend  his  soul  to  the 
prayers  of  the  people,  13s.  4d.  Also,  3s.  4d.  to  the  warders  of  the  company 
of  Shearman,  to  distribute  amongst  the  poor  almsmen  of  that  trade,  to  the 
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izing  them,  or  any  four  of  them,  to  inquire,  as  well  by 
the  oaths  of  twelve  lawful  men  or  more  of  the  county, 
and  b}^  all  other  good  and  lawful  means,  of  all  such  gifts 
and  appointments;  and  of  abuses,  breaches  of  trust,  mis- 
emplo^yments,  concealing,  or  misgovernment  of  lands, 
liereditaments,  goods,  and  money  appointed  for  any  of  the 
charitable  and  godly  uses  before  mentioned.  And  the 
commissioners,  after  inquiry,  shall  make  orders,  judg- 
ment, and  decrees  for  faithfully  employing  such  gifts  to 
the  charitable  uses  and  intents  for  which  they  were  ap- 
pointed, with  an  appeal  therefrom  to  the  chancellor. 

This  act  is  not  to  extend  to  the  two  universities,  nor  to 
the  colleges  of  AVestminster,  EtoJi,  or  Winchester,  nor  to 
any  cathedral  or  collegiate  church,  nor  to  any  city  or  town 
corporate,  nor  to  any  lands  given  to  such  uses  within  a 
town  corporate  or  city,  where  there  is  a  special  governor 
appointed  to  direct  and  dispose  such  lands  and  gifts,  nor 
to  any  college,  hospital,  or  free-school  which  have  special 
visitors,  governors,  or  overseers  a}»pointed  by  the  founder, 
nor  be  prejudicial  to  the  jurisdiction  of  the  ordinary. 

These  are  the  provisions  made  by  this  famous  statute, 
which,  upon  the  face  of  it,  appears  nothing  more  than  an 
ordinance  prescribino-  a  mode  of  visitino;  and  correcting 
the  government  of  public  charities,  under  a  commission 
from  the  great  seal.     However,  the  anxiety  hereby  shown 

intent  tliat  those  of  the  warders,  with  eiglit  or  more  of  the  said  company, 
upon  warning,  shonld  come  to  his  obit.  Also  he  appointed  aoconnts  yearly 
to  be  taken,  and  that  the  chnrchwardens  of  St.  Edmonds  slioiihl  have  tlie 
letting  and  setting  of  his  land,  and  tlie  churchwardens  of  St.  Mary  Wool- 
nanglu  shonld  come  yearly,  and  have  for  their  pains  6s.  apiece,  and  the 
chnrchwardens  of  St.  Edmonds  to  have  6s.  8d. ;  and  lis.  4d.  yearly  appointed 
for  the  finding  of  books  and  ornaments  and  vestments  of  the  chapel  where  he 
appointed  his  obit  to  be  celebrated,  and  that  all  tlie  revenue  coming  of  the 
jiremises  shall  be  in  several  keeping,  se{)arated  from  other  moneys  in  a  chest 
for  the  reparation  and  new  building  of  tlie  tenements.  And  it  was  adjudged, 
that  the  houses  were  given  to  tlie  king;  for  all  else, the  king  shall  never 
have  the  land  itself,  wliich  was  never  limited  to  the  priest,  and  though  the 
prayers  were  to  be  made  out  of  the  cliurcii,  it  is  within  the  statute.  Tlie 
words  "  church"  or  "  chapel,"  extended  to  lamps  and  lights,  not  to  prayers. 
It  says  "anniversary  or  like  thing,"  and  this  is  like  thing,  in  the  bare  case 
these  words  that  iiis  friends  should  have  the  residue  of  the  profits  of  the 
lands.  But  in  that  case,  because  the  obit  was  not  found  within  the  five  years, 
the  king  could  not  have  the  land.  And  therein  this  difference  was  taken 
where  certiiin  sums  are  limited  to  superstitious  uses,  and  one  use  is  separate 
and  divided  from  the  other.  There  the  finding  of  one  will  not  give  all  the 
laud  to  the  king,  nor  anything,  upon  the  reparation  of  the  church  or  chapel 
within  the  five  years,  yet  all  the  land  will  go  to  the  king. 
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to  protect  and  encourage  such  benevolent  establishments 
was,  in  after-times,  made  use  of  to  deduce  consequences 
not  intended  or  foreseen  by  the  makers  of  the  act.  It 
has  been  held,  that  gifts  to  corporations  and  bequests  of 
estates-tail,  without  a  recovery,  are  made  valid  by  this 
statute  under  the  idea  of  appointments  to  charitable  uses.^ 
While  the  parliament  were  consulting  for  the  encour- 
agement and  due  order  of  these  institutions, 

-_P  T  ^  ,        ,"         ji  ,•  i->   Of  church  leases. 

it  passed  several  acts  tor  the  preservation  or 
another  kind  of  public  property,  the  possessions  of  the 
church:  these  had  of  late  sufl'ered  considerable  dilapida- 
tions (a).     The  revenues  of  bishoprics  had  always  lain  at 

(a)  Principally  at  the  hands  of  tlie  crown.  The  conduct  of  Elizabeth 
with  reference  to  the  established  church  surpassed  that  of  the  worst  of  the 
Norman  sovereigns.  "She  kept,"  says  Hume,  "the  see  of  Ely  vacant  for 
not  less  than  nineteen  years  in  order  to  retain  the  revenue"  [Slrype,  iv., 
351) ;  "and  it  was  usual  for  her,"  he  adds,  "when  she  promoted  a  bishop,  to 
take  the  opportunity  of  pillaging  the  see  of  some  of  its  manors"  (Ibid.,  215). 
It  is  manifest,  therefore,  that  the  scope  of  the  act  could  not  have  been  pro- 
tection of  the  benefices  of  the  church,  unless,  indeed,  it  was  for  their  pro- 
tection from  the  crown.  But  as  no  statute  was  passed  except  at  the  instance 
of  the  queen's  council,  it  is  probable  that  the  real  object  was  to  facilitate  the 
plunder  of  the  sees  by  preventing  anyone  as  much  as  possil)le  from  profiting 
by  the  temporalties  except  the  crown  and  its  favorites.  Leases  had  been 
used  by  the  religious  houses,  in  apprehension  of  suppression,  to  secure  the 
benefit  of  the  property  as  long  as  possible  and  as  far  as  possible  from  the 
hands  of  the  rapacious  courtiers,  who  were  the  principal  promoters  of  spolia- 
tion ;  and  leases  might  be  made  use  of  by  bishops  in  the  same  way,  and  no 
doul)t  were.  The  existence  of  a  lease  would  seem  to  prevent  immediate 
plunder  to  any  present  benefit  from  it;  and  hence  in  all  probability  this 
statute,  which  cannot  be  supposed  to  have  been  provided  by  such  a  sover- 
eign as  P^lizabeth  in  the  interest  of  the  church.  Two  acts  were  passed  in 
one  of  the  first  sessions,  by  the  first  of  which  all  the  ecclesiastical  property 
restored  by  Queen  Mary  to  the  church  was  reannexed  to  the  crown,  and  by 
the  other,  the  queen  was  empowered,  on  tiie  vacancy  of  any  bishopric,  to 
take  possession  of  the  lands  belonging  to  the  bishopric,  with  the  exception 
of  the  chief  mansion-house  and  its  domains,  on  condition  that  she  gave  an 
e(juivalent  in  tithes  and  personages  appropriate.  Now  by  the  deprivation 
of  the  Catholic  prelates,  every  bishopric  but  one  had  become  vacant,  and 
commissioners  had  been  appointed  to  carry  into  effect  the  change  contem- 
plated by  the  act.  The  new  prelates  had  to  submit  to  this  attempt  to  tear 
from  their  respective  sees  the  most  valuable  of  their  possessions.  The  (pieen 
refused  to  accei)t  their  homage  or  to  restore  their  temporalties  until  the 
W'ork  of  spoliation  was  complete.  They  then  accejjted  their  bishoprics  in 
the  state  to  which  they  were  reduced,  and  the  lands  taken  from  them  were 
distributed  by  the  queen  among  her  favorites  (»S'«n/pe,  i.,  97 ;  Statutes  of  the 
Realm,  iv.,  381).  It  need  hardly  be  said  that  no  statutes  passed  under  such 
a  sovereign  could  have  been  passed  for  the  protection  of  the  property  of  the 
church.  No  doubt  many  charities  were  saved  from  conliscation.  It  was 
found  at  the  end  of  the  reign  of  Elizabeth,  that  one  Hart,  in  the  26th  of 

1  2  Atk.,  552,  553.     Duke's  Cha.  Uses,  84. 
20* 
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the  mere}'  of  the  crown  ;  which,  on  the  restitution  of  the 
temporalties,  would  reserve  to  itself  out  of  them  what  it 

Henry  VI.,  devised  two  leases  in  "VValbrook  in  London,  to  the  chnrcliward- 
ens  of  St.  Stephen,  Wall)ro()k,  to  tlieir  uses  —  1.  To  find  an  obit  and  to 
bestow  3s.  4d.  annually  upon  an  obit  in  the  church  ;  2.  To  repair  the  houses; 
3.  To  bestow  tlie  residue  upon  the  repairs  of  the  church  and  to  provide  or- 
naments in  it.  But  the  devise  was  conditional,  that  if  they  failed  to  find  the 
obit,  that  then  the  estate  should  cease,  and  the  land  go  to  the  corporation  of 
London ;  and  that  they  should  find  the  obit,  and  bestow  the  residue  of  the 
profits  upon  London  Bridge.  And  it  appeared  that  the  obit  was  well  main- 
tained within  five  years  before  the  act;  and  the  question  was  whetlier  the 
houses  were  given  to  the  queen,  and  it  was  held  not ;  for  that  the  queen 
should  have  no  more  than  that  which  was  appointed  for  the  maintenance  of 
the  obit,  and  not  that  which  was  given  for  the  repairs  and  ornaments,  which 
were  good  uses  {Hart  v.  Breiver,  Cro.  Eliz.,  449).  For  although  the  obit  was 
appointed  to  be  in  the  cliurch,  yet  the  church  was  for  divers  other  good  pur- 
poses, and  for  those  good  uses  tlie  church  ought  not  to  be  refused  these  orna- 
ments, and  the  letter  of  the  statute  was  plain  that  the  king  shall  have  that 
only  which  was  given  to  superstitious  uses.  And  it  was  said  that  in  the  case 
of  the  town  of  Wakefield,  house  and  lands  were  given  to  give  part  of  tlie 
profits  to  a  priest  to  say  nuiss,  and  other  jjarts  of  the  profits  for  the  repair  of 
the  house,  and  the  repair  of  a  bridge;  and  it  was  adjudged  that  the  queen 
should  have  all  but  what  was  given  for  the  repair  of  the  bridge.  And  it 
was  also  saitl  that  there  had  been  a  case  where  laud  was  given  to  find  a  priest 
to  say  mass,  and  also  to  give  part  to  the  poor;  ami  because  the  part  to  be 
given  to  the  poor  was  uncertain,  the  queen  had  all ;  but  there  was  no  express 
difference  by  the  letter  of  the  statute  between  land  given  for  the  maintenance 
of  an  obit  and  land  given  for  tlie  maintenance  of  a  priest  (Ibid.).  L'pon  this, 
the  following  case  arose  in  the  reign  of  Elizabeth  :  An  ancestor  of  Sir  Ed- 
ward Clare  devised  land  to  certain  persons  and  their  heirs,  upon  the  trust 
and  confidence  that  they  should,  out  of  the  profits,  erect  a  free-school,  and 
pay  so  much  to  the  master  yearly,  and  so  much  to  tlie  usher,  and  should  give 
£10  per  annum  to  five  poor  men  ;  and  it  was  found  that  the  land  was  not  so 
employed,  nor  any  school  erected,  nor  any  usher  paid;  and  the  question  was, 
whether  for  this  breach  of  conilition  Sir  Edward  Clare  might  re-enter  on  the 
land?  which  rai.sed  two  points,  —  whether  the  uses  were  void  by  the  statute, 
and  whether  they  made  a  condition?  And  it  was  held  that  it  was  not  void 
by  the  statute,  for  that  was  only  to  restrain  superstitious  uses,  and  not  to  re- 
strain such  as  were  in  favor  of  learning  and  relief  of  the  poor.  And,  fur- 
ther, it  was  held,  that  the  words  being  "upon  trust  and  confidence,"  showed 
that  the  donor  reposed  trust  in  them,  and  would  not  have  the  land  return 
for  non-pertbrmance  of  it,  so  that  it  was  not  a  condition,  but  a  trust  (Martin- 
dale  V.  Martin,  Cro.  Eliz.,  288).  The  validity  of  confiscations  under  the 
statutes  of  chantries  was  contested  in  numerous  cases  in  subsequent  reigns. 
Thus,  in  the  reign  of  James  L,  this  case  arose.  The  Dean  and  Chapter  of 
York,  in  ancient  times,  had  devised  to  them,  by  one  Dalby,  £400,  to  the  in- 
tent to  find  a  chantry  in  their  church  perpetually,  and  an  obit  for  the  soul 
of  Dalby,  and  that  the  chantry  priest  should  have  forty-eight  marks  yearly. 
King  Henry  IV.  granted  license  to  them  to  purchase  those  houses  in  Fleet 
Street  and  other  lands  in  York,  ad  oncra  et  opera  pietatis  in  the  will  of  Dalby 
mentioned  to  be  pertbrmed ;  whereupon  they  purchased  the  land,  and  made 
ordinances  how  the  priest  should  be  maintained,  and  agreed  with  the  execu- 
tors of  Dalby  for  the  finding  hira  perpetually;  and  it  was  found  that  the 
dean  and  chapter  emjdoyed  £8  for  the  maintenance  of  a  ])riest,  and  other 
sums  for  the  maintenance  of  an  obit,  and  that  the  lands  were,  in  the  first  of 
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thought  convenient  or  proper.  To  give  an  instance  of  the 
little  scruple  with  which  this  was  done,  Henry  VIII., 
upon  the  judgment  of  prfenmnire  against  Cardinal  Wolsey, 
then  Archbishop  of  York,  seized  York  House,  the  town 
residence  of  that  see,  and  ever  after  it  remained  in  the 
crown ;  the  Bishop  who  succeeded  having  a  right  to  no 
more  than  he  was  put  in  possession  of,  on  the  restitution  of 
the  temporalties.  When  the  Reformation  had  begun,  this 
practice  of  plundering  the  possessions  of  bishops  became 
more  common,  owing  to  the  delinquency  many  incurred 
by  non-conforming  with  the  new  establishment,  and  the 
color  thereby  furnished  of  seizing  the  whole  or  part  under 
the  motion  of  forfeiture. 

Edward  VI.,  certified  to  be  employed  for  a  chantry;  and  the  king  had  taken 
it  as  chantry  land,  and  given  it  to  Sir  Edward  Montague,  wlio  let  to  the 
defendant,  and  the  dean  and  chapter  entered,  and  let  to  tlie  plaintiff.  And 
it  was  contended  that  it  was  a  chantry  and  given  to  the  king,  and  two  judges 
po  held.  But  the  other  judges  held  the  contrary,  because  there  was  not  any 
lands  given  to  Dalby,  and  his  interest  could  not  make  a  cliantry ;  and  the 
dean  and  chapter  did  not  make  a  chantry  nor  appoint  any  lands  thereto,  but 
bound  these  lands  for  the  payment  of  an  annual  sum  to  a  priest;  and  that 
sum  which  was  paid  was  not  paid  out  of  the  lands  only,  but  out  of  all  their 
possessions;  and  when  no  lands  certain  were  given  for  the  purpose  nor  em- 
ployed for  that  purpose,  there  were  no  reasons  why  tiiey  should  be  given  to 
the  king  [Holloway  v.  Watkins,  Cro.  Jac,  51).  In  the  reign  of  Charles  II.  this 
case  arose:  Stroud,  in  the  time  of  Henry  VII.,  being  seized  of  land  in  fee, 
made  a  feoffment  to  use  of  his  last  will,  and  afterwards  made  his  will,  and 
devised  certain  lands  to  the  Dean  of  Newark,  in  Leicester,  for  an  obit;  and 
the  residue  now  in  question  to  the  chantry  priest  of  Stroud's  chantry,  £7  per 
annum,  during  the  life  of  his  wife  and  Edith  his  sister,  to  chant  for  his  soul 
and  the  soul  of  his  ancestors ;  and  tiie  residue  of  the  profits,  if  any,  to  Edith 
liis  sister.  And  after  the  death  of  his  wife  and  sister,  to  perform  divine 
service  for  ninety-nine  years,  and  then  that  the  land  should  be  sold  and  the 
money  distributed  in  charitable  uses  for  the  souls  of  the  aforesaid  persons. 
The  feoflees  made  feoffment  over,  rendering  to  the  chantry  priest  £7  per  an- 
num for  ninety-nine  years.  And  tlien  came  the  Statute  of  Chantries ;  and 
if  upon  this  matter  the  fee-simple  should  be  forfeited,  or  only  the  lease,  was 
the  (jutstion.  And  it  was  held,  that  not  only  the  lease,  which  did  not  de- 
termine until  7  Charles  I.,  but  also  the  fee-simple  was  to  be  forfeited,  for 
it  was  a  disposition  of  the  lands  with  intent  to  maintain  a  priest,  and  was  a 
superstitious  foundation,  and  so  forfeited  under  the  statute,  and  that  a  con- 
veyance to  such  uses  was  sufficient  to  forfeit  the  lands  without  an  actual 
employment  to  such  uses.  The  court  put  the  objection,  that  if  all  lands 
given  to  superstitious  uses  shouhl  be  forfeited,  all  the  church  land  in  Eng- 
land would  be  forfeited;  but  they  met  it  thus,  that  lands  given  to  a  priest, 
quatenus  parish  priest,  to  chant  mass,  was  not  forfeited  by  the  statute,  but 
those  lands  which  were  given  to  him  as  a  ])rivate  chaTitry  priest,  as  to  chant 
mass  at  such  an  altar  for  the  soul  of  the  donor  or  ancestor,  or  pray  for  other 
private  persons,  sliould  be  forfeited  (  Waldron  v.  Ward,  2  Sid.,  40 ;  Adam 
Lambert's  Case,  4  Coke,  115;  PU  v.  James,  Ilobart,  122;  Chiene's  Case,  10 
Litt.,  392). 
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This  was  one  way  in  which  the  church  was  plundered  ; 
but  this  was  involuntary.  There  was  another  practised 
by  the  churchmen  themselves,  which  had  very  much  in- 
creased of  late,  from  the  circumstances  of  the  times.  The 
clergy  in  Queen  Mary's  time,  particularly  the  bishops,  fore- 
seeing a  Protestant  succession  would  soon  take  place,  were 
resolved  to  make  the  most  of  their  present  possession,  and 
exercised  the  full  extent  of  that  power  over  their  ecclesias- 
tical property  which  was  allowed  them  by  the  law,  in  let- 
ting long  leases,  and  otherwise  incumbering  it,  little 
solicitous  how  much  they  dilapidated  the  revenues  of 
their  successors.  Bishop  Gardiner  made  no  scruple  of 
boasting  of  this  practice,  and  used  to  say,  in  allusion  to 
the  length  of  his  leases,  that  he  should  be  a  bishop  a  hun- 
dred years  after  he  was  dead.  Abuse  like  this  called  for 
some  remedy  ;  and  accordingly,  several  provisions  were 
made  by  parliament,  which  have  since  been  known  by 
the  appellation  of  the  restraining  statutes. 

These  we  shall  mention  in  the  order  in  which  they  were 
made.  The  first  is  stat.  1  Elizabeth,  c.  19,  and  relates 
only  to  bishops.  Tliis  act  having  enabled  the  crown 
(which  power  was  heretofore  exercised  by  the  king  with- 
out such  a  parliamentary  sanction),  upon  the  vacancy  of 
any  archbishopric  or  bishopric,  to  take  into  its  possession 
as  much  of  its  lands  as  amounts  to  the  value  of  the  par- 
sonages appropriate,  and  tenths  within  the  same  belong- 
ing to  the  crown,  so  that  an  exchange  shall  in  that  manner 
be  effected,  in  order  that  the  said  reveime  of  tenths  and 
impropriate  benefices  might  be  in  the  governance  and  dis- 
position of  the  clergy;  having  made  this  regulation,  the 
statute  further  ordains  as  follows:  that  all  gifts,  grants, 
feoffments,  fines,  or  other  conveyance,  or  estate,  by  any 
archbishop  or  bishop,  of  any  honors,  castles,  manors,  lands, 
tenements,  or  other  hereditaments,  parcel  of  the  possession 
of  his  see,  to  any  person  or  body  corporate,  other  than  the 
queen  and  her  successors,  whereby  an  estate  should  pass, 
other  than  for  the  term  of  twenty-one  years,  or  three  lives, 
from  the  commencement  of  it,  and  whereupon  the  old 
accustomed  yearly  rent  or  more  shall  be  reserved,  and 
payable  during  the  twenty-one  years  or  three  lives,  shall 
be  void.  The  reservation  in  favor  of  alienations  to  the 
queen  was  probably  only  meant  to  be  in  aid  of  the  pro- 
visions in  the  first  part  of  this  act  just  mentioned. 
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This  sul)iect  was  taken  up  again  in  anotlier  way,  and 
extended  be3'ond  the  bishops  to  other  ecclesiastical  persons 
by  Stat.  13  Elizabeth,  c.  10.  This  act  contains  two  pro- 
visions, one  to  make  ineifectual  all  conveyances  by  bene- 
ficed persons  to  defeat  the  remedy  which  the  law  gives 
against  their  executors  for  dilajiidations  ;  the  other  to  put 
a  restraint  upon  the  leases  of  other  spiritual  men  similar 
to  that  imposed  on  those  of  bishops.  In  the  first  place, 
it  is  enacted,  that  if  any  archbishop,  bishop,  dean,  arch- 
deacon, provost,  treasurer,  chaunter,  chancellor,  prebend- 
ary, or  any  other  having  a  dignity  or  ofiice  in  a  cathedral 
or  collegiate  church;  or  if  any  parson,  vicar,  or  other 
incumbent  of  any  ecclesiastical  living,  to  which  belongs 
any  house  or  building  which  he  ouglit  to  maintain  in  re- 
pair ;  if  any  such  person  make  a  deed  of  gift,  or  alienation 
of  his  movable  goods  and  chattels  for  the  above-mentioned 
purpose,  the  successor  may  commence  a  suit  against  the 
person  to  whom  the  deed  is  made  in  the  ecclesiastical 
court  for  the  dilapidations,  in  the  same  manner  as  he 
might  against  him  if  he  were  the  executor. 

And,  secondly,  because  long  leases  were  the  chief  cause 
of  dilapidations  and  the  impoverishing  of  successors,  it 
was  enacted  that  all  leases,  gifts,  grants,  feoliments,  con- 
veyances, or  estates  by  the  master  and  fellows  of  a  college, 
dean  and  chapter  of  a  cathedral  or  collegiate  church,  mas- 
ter or  guardian  of  an  hos[>ital,  parson,  vicar,  or  any  other 
having  a  spiritual  living  (a)  (other  than  for  the  term  of 
twenty-one  years,  or  three  liyes,  from  the  time  any  such 
lease  or  grant  shall  be  made,  whereupon  the  accustomed 
yearly  rent  or  more  shall  be  reserved,  and  payable  yearly 
during  the  term)  shall  be  void. 

This  act  is  followed  by  another,  made  in  the  same  ses- 
sions,' in  order  "  to  prevent  livings  appointed  for  ecclesias- 
tical ministers  being  transferred  by  corrupt  and  indirect 
dealings  to  other  uses.'''  It  enacts  that  no  lease  of  any  bene- 
fice, or  ecclesiastical  promotion  with  cure,  nor  of  any  part 
thereof,  not  being  impropriated,  sliall  endure  any  longer 

(a)  It  was  held  tliat  bishops  were  not  included  under  these  general  words, 
for  that  it  was  not  to  be  presumed  tiiat  parliament  would  express  the  p;reater 
dignitaries  after  the  lesser  in  mere  general  words, —  an  important  principle 
of  statutable  construction  {Golds.,  171;  G'oc/6.,  395;  1  Jones,  IStj;  Archbishop 
of  Canterbury's  Case,  2  Coke's  Heps.,  47). 

1  13  Eliz.,  c.  20. 
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than  while  the  lessor  shall  be  ordinarily  resident  and 
serving  the  cure  (a),  without  absence  above  eighty  days  in 
one  year,  but  shall  immediately  upon  such  absence  become 
void  (6).  The  incumbent  is  also  to  forfeit  one  year's  value 
of  his  benefice  to  the  poor.  To  abolish  a  charge  which 
had  been  imposed  on  many  of  the  clergy  by  the  zeal  of 
the  reformers,  that  of  providing  for  exhibitioners  at  the 
university,  and  other  persons  out  of  their  livings,  it  is 
enacted  that  the  charging  benefices  with  cure  with  any 
pension  or  profit  shall  be  void.  However,  it  is  provided, 
notwithstanding  the  former  clause  of  this  act,  that  a  par- 
son who  may  by  law  hold  two  benefices,  may  devise  that 
on  which  he  does  not  usually  reside  to  his  curate,  which, 
however,  is  only  to  endure  as  long  as  the  curate  resides, 
without  absenting  himself  for  forty  days  in  one  year. 

These  two  actsof  13  Elizabeth  were  explained  by  stat. 
14  Elizabeth,  c.  11.  As  to  the  last  of  them,  it  was  thought 
that  bonds  and  covenants  to  enjoy  land,  not  being  leases, 
were  not  within  the  restriction  of  the  statute;  wherefore 
it  is  declared,^  that  all  bonds,  contracts,  covenants,  and 
promises,  and  by  stat.  43  Elizabeth,  c.  9,  all  judgments  for 
permitting  an}'^  enjoyment  of  a  benefice  with  cure,  or  to 
take  the  profits,  shall  be  adjudged  of  the  same  force  as 
leases ;  and  the  like  engagements  made  by  curates  are  to 

(a)  Upon  this  statute,  it  was  held  that  a  lease,  made  during  a  term  for 
years  for  three  lives,  reserving  tlie  ancient  rent,  was  void,  even  althougii  con- 
firmed by  the  dean  and  chapter,  and  did  not  hind  the  bishop's  successors 
iJIaalerv.  Wright,  Cro.  Eliz.,  141).  And  the  principal  reason  was  that,  by 
the  words  of  the  statute  upon  leases  made  by  bishops,  the  ancient  rent  must 
be  reserved,  and  yearly  payable;  and  in  this  case  the  rent  reserved  in  the 
grant  for  lives  in  reversion,  although  due,  c<Hild  not  be  recovered  by  the  suc- 
cessor during  the  lease  for  years,  not  by  distress  or  action  of  debt,  being  re- 
served upon  a  lease  for  life,  nor  by  assize,  for  he  had  no  seisin  (Ibid.) ;  and 
so  it  could  not  be  due  or  payable  according  to  the  statute. 

(6)  Upon  this  statute  it  was  held  that  the  death  of  a  parson  was  non-resi- 
dency within  tlie  meaning  of  tlie  statute,  so  as  to  avoid  a  lease.  A  parson 
made  a  lease  of  lands  usually  let,  reserving  the  ancient  rent.  The  patron 
and  ordinary  confirmed  the  lea^^e.  The  lessee  let  part  of  the  terra  to  the 
defendant;  and  then  the  parson  died,  and  his  successor  entered  and  let  to 
the  defendant  again,  when  the  first  lessee  brought  action  for  rent,  and  he 
pleaded  the  statute.  And  it  was  held  that  the  lease  was  void  by  the  death 
of  the  incumbent;  for  that  the  statute  was  meant  to  provide  against  dilapi- 
dations, and  for  the  maintenance  of  hospitality  ;  and  tlierefore  the  leases 
were  void,  not  only  for  non-residency,  but  for  death  or  resignation  ;  for  other- 
wise dilapidations  shall  be  in  the  time  of  the  successor,  and  he  cannot  main- 
tain hospitality  (Mott  v.  Halett,  Cro.  Eliz.,  123). 

1  Sect.  15. 
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be  considered  in  the  same  light  as  demises.'  Again,  as  to 
that  clause  of  13  Elizabeth,  c.  10,  which  concerns  leases, 
it  is  declared,^  that  it  shall  not  be  construed  to  extend  to 
houses,  or  ground  belonging  to  houses,  situated  in  the  city, 
borough,  town  corporate,  or  market-town,  or  the  suburbs 
of  thera,  so  as  it  be  not  the  capital  or  dwelling-house  for 
the  habitation  of  such  ecclesiastical  persons,  nor  liave 
above  ten  acres  of  ground  belonging  to  it.  But  leases 
may  be  made  of  such  houses  as  before  the  stat.  13  Eliza- 
beth, c.  10.  However,  they  are  not  permitted  by  this 
statute^  to  make  them  in  reversion,  nor  without  reserving 
the  accustomed  yearly  rent  at  the  least,  nor  without  charg- 
ing the  lessee  with  the  reparations,  nor  for  longer  term 
than  forty  years  at  the  most;  nor  are  any  houses  permitted 
to  be  aliened,  unless  there  be,  in  recompense  thereof,  an 
assurance  made  of  lands  of  as  good  value,  and  of  as  great 
yearly  value  at  the  least,  in  fee-simple.*  It  is,  moreover, 
declared  that  all  money  recovered  by  sentence, composition, 
or  otherwise,  for  dilapidations,  shall,  within  two  years 
after  the  receipt  thereof,  be  employed  on  the  buildings  in 
respect  of  which  it  was  recovered,  on  pain  of  forfeiting 
double  as  much  as  is  not  so  employed.^ 

The. next  act  in  the  statute-book  concerning  college 
leases  is  stat.  18  Elizabeth,  c.  6,  for  maintenance  of  the 
colleges  in  the  universities,  and  of  Winchester  and  Eton  ; 
which  is  followed  by  another  in  the  same  sessions,  stat.  18 
Elizabeth,  c.  11,  intended  to  explain  further  the  stat.  13 
Elizabeth,  c.  10  and  20,  concerning  dila[>idations  and  leases, 
which  we  shall  first  take  notice  of  as  more  intimately 
connected  with  what  has  gone  before,  and  close  this  subject 
with  the  former  of  these  two  acts.  It  seems  that  many 
persons  had  availed  themselves  of  the  letter  of  stat.  13 
Elizabeth,  c.  10,  to  defeat  the  spirit  of  it,  and  had  made 
leases  for  twenty-one  years,  or  three  lives,  long  before 
the  expiration  of  former  years.  It  is  tlierefore  declared, 
that  all  leases  of  spiritual  or  collegiate  lands,  whereof 
any  former  lease  for  years  is  in  being,  not  to  be  expired, 
surrendered,  or  ended  within  three  years  next  after  the 
making  of  any  such  new  lease,  shall  be  void.  And,  more- 
over, the  same  provision  which  had  been  made  by  stat.  14 
Elizabeth,  c.  11,  to  prevent  an   invasion  of  the  stat.  13 

^  Sect.  16.        ''Sect.  17.        «  14  Eliz.,  c.  11.        *  Sect.  19.       ^  Sect.  18. 
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Elizabeth,  c.  20,  respecting  leases  of  benefices,  with  cure, 
was  now  adopted  in  the  present  instance  ;  and  every  bond 
and  covenant  for  renewing  or  making  of  any  lease  con- 
trary to  the  true  intent  of  this  act,  or  of  13  Elizabeth,  c. 
10,  is  made  void.  Thus  far  as  to  an  explanation  of  stat. 
18  Elizabeth,  c.  10. 

Xext,  as  to  the  stat.  13  Elizabeth,  c.  20,  to  enforce  the 
forfeiture  there  inflicted  on  the  incumbent  of  one  year's 
profit,  to  be  distributed  among  the  poor  of  the  parish,  it 
is  ordained,^  that  after  complaint  to  the  ordinary,  he  shall, 
within  two  months  after  sentence,  upon  the  request  of 
the  churchwardens,  grant  the  sequestration  of  sueli  profits 
to  such  inhabitants  of  the  parish  as  he  shall  think  con- 
venient; and  upon  the  ordinary's  default,  then  every 
parishioner  may  retain  his  tithes,  and  the  churchwardens 
may  enter  and  take  the  profits  of  the  glebe-lands  and  other 
rents  and  duties,  until  the  ordinary  grants  sequestration ; 
and  then  to  yield  account  to  the  sequestrators,  who  are  to 
distribute  the  profits  to  the  poor,  according  to  the  direc- 
tions of  the  act,  under  pain  of  forfeiting  double  the  value 
of  such  a.3  is  withholden,  to  be  recovered  in  the  spiritual 
court. ^ 

Tiie  last  act  is  stat.  18  Elizabeth,  c.  6,  which  relates  to 
the  mode  of  paying  the  rent  upon  some  of  the  leases  before 
described.  Tliis  was  made  for  the  better  maintenance, 
as  the  act  says,  and  the  better  relief,  of  scholars,  in  the 
universities,  and  those  of  Eton  and  AYinchester ;  and  is 
said  to  have  been  devised  by  Sir  Thomas  Smith.  It  enacts, 
that  no  master,  provost,  president,  warden,  dean,  governor, 
rector,  or  chief  ruler  of  any  college,  cathedral  church,  hall, 
or  house  of  learning  in  the  universities;  nor  the  provost, 
warden,  or  other  head  officer  of  the  colleges  of  Eton  or 
Winchester,  shall  make  a  lease  of  any  farm,  or  lands, 
tenements,  or  other  hereditaments,  to  which  any  tithes, 
arable  land,  meadow,  or  pasture  appertains,  except  one- 
third  part  at  the  least  of  rbe  old  rent  be  reserved  and  paid 
in  corn,  that  is,  in  good  wheat,  at  6s.  8d.  the  quarter  or 
under,  and  good  malt  at  5s.,  to  be  delivered  yearly,  at 
days  prefixed  at  the  said  colleges;  and  in  default,  to  pay 
in  ready  money,  at  the  election  of  the  lessees,  after  the 
rate  at  which  the  best  wheat  and  malt  in  the  markets  of 

1  Sect.  7.  ^  Ibid. 
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Cambridge,  Oxford,  Winchester,  and  Windsor,  for  the  re- 
spective neighboring  colleges,  is  sold  the  next  market-day 
before  the  rent  is  due ;  and  all  other  leases  to  be  void.  The 
wheat,  malt,  or  money  coming  of  the  same,  to  the  use  of 
the  relief  of  the  commons  and  diet  of  the  colleges :  and  by 
no  fraud  or  color  to  be  let  or  sold  away,  under  pain  of 
deprivation  of  the  governor  and  chief  rulers  of  the  college, 
and  all  others  consenting.  These  are  provisions  made  for 
protecting  ecclesiastical  and  eleemosynary  corporations 
from  dilapidating  their  possessions,  and  antici])ating  the 
profits  of  their  successors  by  long  and  ruinous  leases. 

There  were  some  alterations  made  in  the  rights  of  per- 
sons and  of  property  during  this  reign,  which  now  come 
under  consideration.  That  which  deserves  our  first  notice 
is  the  law  against  bankrupts  (a),  which  took  up  that  matter 

(a)  Scarcely  any  subject  lias  given  rise  to  more  legislation  than  this  of 
bankruptcy,  and  there  is  none  upon  which  it  is  of  more  importance  to  under- 
stand the  principles  and  ol>jects  involved,  which  on  this,  as  on  so  many  other 
subjects,  may  best  perhaps  be  gathered  from  the  earlier  statutes  on  the  subject 
rather  than  in  others  more  complicated,  and  confused  by  multitudinous  direc- 
tory provisions.  And  possibly  it  may  be  found  that  in  the  earlier  statutes  the 
true  principles  are  to  be  found,  which  later  legislation  may  have  tended  only 
to  obscure.  It  has  already  been  seen  that  in  the  first  statute  of  Henry  VIII. 
the  leading  principles  Avere  laid  down,  that  in  cases  where  trader-debtors 
evaded  their  creditors  by  withdrawing  their  persons  or  their  assets  from 
legal  process  (the  only  remedy  for  which  at  common  law  was  outlawry), 
there  ouglit  to  be  a  summary  procedure  for  seizure  of  the  assets,  and  their 
equal  distribution  among  the  creditors.  But  that  act,  which  only  said  that 
the  chancellor,  etc.,  should  take  order  in  tlie  matter,  and  made  no  provision 
for  machinery,  proved,  probably  for  that  reason,  of  little  practical  use,  and 
this  was  the  first  great  lesson  taught  by  the  legislation  on  the  subject,  that 
the  machinery  for  carrying  out  the  object  is  practically  everything.  The 
next  great  lesson  to  be  learned  is  that  which  is  conveyed  in  the  present  statute, 
as  the  result,  no  doubt,  of  some  practical  experience,  and  the  observation 
and  consideration  of  the  great  lawyers  of  that  age,  that  the  best  course  of 
procedure  is  to  let  the  creditors,  as  much  as  possible,  administer  the  law 
tliemselves,  merely  resorting  to  judicial  tribunals  to  determine  any  disputed 
questions  of  right  or  property  which  might  arise  respecting  the  estate  of  the 
bankrupt,  with  strangers  or  particular  creditors.  For  it  will  be  observed 
that  tills  statute  provided  that  the  machinery  should  be  in  each  case  by  com- 
mission to  "  honest  and  discreet  persons  to  take  order  with  the  bankrupt's 
estate,  i.  e.,  collect  and  distribute  it,"  and  these  persons  no  doubt  were  in- 
tended to  be,  as  they  naturally  would  be,  and  in  fact  were,  creditors,  who, 
of  course,  would  be  most  interested  in  a  speedy  collection  and  distribution 
of  the  assets,  leaving  questions  of  right  or  property  arising  between  them 
and  others,  whether  particular  creditors  or  strangers,  to  be  settled  by  the 
ordinary  courts  of  law  or  equity,  as  the  case  might  be.  The  authority  to 
administer  the  estate  would  be  that  of  the  creditors,  acting  under  the  com- 
mission ;  and  tbus  a  commission  in  each  case  is  a  domestic  body,  witiiout  the 
cumbrous  machinery  and  formal  procedure  of  a  court.  In  the  first  case 
VOL.  V.  —  21  Q 
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in  a  different  way  from  that  in  which  it  had  been  treated 
in  the  time  of  Henry  VIII.,  and  laid  the  basis  of  that 
system  which  has  since  been  framed  concerning  this  de- 
scription of  persons. 

This  act  is  stat.  13  Elizabeth,  c.  7,  which  complains, 

that  notwithstanding  stat.  34  and  35  Henry 

an  rupts.   yj-jj^^  ^_  ^^  thosG  kind  of  persons  had  much 

increased  :  it  was,  therefore,  necessary  to  make  better  pro- 
vision for  suppressing  them,  and  to  declare  plainly  who 
is  and  ought  to  be  deemed  a  bankrupt,  which  it  does  in 
a  very  full  manner;  for  it  enacts,  if  any  merchant  or 
other  person  using  or  exercising  the  trade  of  merchandise, 
by  way  of  bargaining,  exchange,  re-change,  bartry,  chevi- 

which  appears  to  have  arisen  for  a  court  of  law  under  this  act  —  the  "Case 
of  Bankrupts"  reported  by  Lord  Coke  —  the  question  being  between  the 
commissioners  and  a  particular  creditor  as  to  a  part  of  the  estates,  the  statute 
was  thus  expounded  and  explained:  "First,  the  act  describes  a  bankrupt, 
and  whom  he  defrauds,  i.e.,  the  creditors  ;  next,  to  whom  thev  should  com- 
plain, i.  e.,  to  the  Lord  Chancellor;  third,  how,  and  by  what  way  relief  is  to 
be  provided,  i.  e.,  by  force  of  a  commission  under  the  great  seal ;  fourth,  the 
authority  of  the  commissioners,  i.  e.,  to  sell  and  distribute  to  every  one  of 
the  creditors  a  portion,  rate  and  rate  alike,  according  to  the  quantity  of  his 
or  their  debt.  So  that  the  intent  of  the  makers  of  the  act,  expressed  in 
plain  words,  was  to  relieve  the  creditors  of  the  bankrupt  equally,  and  that 
there  should  be  an  equal  and  ratable  proportion  observed  in  the  distribu- 
tion of  the  bankrupt's  goods  among  the  creditors,  having  regard  to  the  quan- 
tity of  their  several  debts,  so  that  one  should  not  prevent  the  other,  but  all 
should  be  in  equali  jure.  And  so  in  divers  cases,  as  well  at  the  common  law 
as  upon  like  statutes,  such  constructions  have  been  made,  and  at  common 
law  an  equality  is  required  ;  so  h^re  there  ought  to  be  an  equal  distribution 
secundum  quantitatem  debitorum  suorum ;  but  if  after  the  debtor  becomes  a 
bankrupt,  he  may  prefer  one  (who  peradventure  hath  least  need),  and  defeat 
and  defraud  many  other  poor  men  of  their  true  debts,  it  would  be  unequal 
and  unconscionable,  and  a  great  defect  in  the  law,  if  after  he  hath  utterly 
discredited  himself  by  becoming  a  bankrupt,  the  law  should  credit  him  to 
make  distribution  of  his  goods  to  whom  he  pleased,  being  a  bankrupt  man 
of  no  credit ;  but  the  law  hath  appointed  certain  commissioners  of  indiffer- 
ency  and  credit  to  make  the  distribution  of  his  goods.  And  by  the  statute, 
although  the  commission  was  after  the  man  became  bankrupt,  yet  the  com- 
missioners should  have  the  goods.  And  the  proviso  concerning  gifts  and 
grants,  bond  fide  made,  would  make  no  gifts  or  grants  good  which  the  bank- 
rupt made  after  he  became  bankrupt,  but  only  excluded  them  out  of  the 
penalty  inflicted  by  the  statute  (Case  of  Bankrupts,  2  Coke's  Reps.,  24:).  It 
will  be  observed  that  the  court  said  the  statute  appointed  "commissioners  of 
indifferency  and  credit"  to  make  distribution,  which  meant,  persons  not  in- 
terested in  an  unfair  distribution  of  the  estate,  as  particular  friends,  creditors 
would  be,  but  persons  only  interested  in  a  just  and  equal  distribution,  such 
as  the  law  was  designed  to  secure.  And  this  of  course  would  not  exclude 
fair  creditors,  who  would  have  the  best  interest  in  seeing  to  a  prompt  and 
just  distribution  of  the  estate;  and,  on  the  other  hand,  would  appear  rather 
to  point  to  them. 
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sance,  or  otherwise,  in  gross  or  by  retriil  ;  or  seeking  his 
trade  of  living  by  buying  and  selling,  and  being  a  subject 
born,  or  denizen ;  if  any  person  of  that  description  de- 
part the  realm,  or  begin  to  keep  his  house,  or  otherwise 
to  absent  himself,  or  take  sanctuary,  or  suffer  himself 
willingly  to  be  arrested  for  any  debt  or  other  thing  not 
due  for  any  just  cause  or  good  considerations ;  or  suffer 
himself  to  be  outlawed,  or  yield  himself  to  prison,  or  de- 
part from  his  dwelling-house,  to  the  intent  to  defraud  or 
hinder  any  of  his  creditors,  being  a  subject  born,  of  his 
just  debt  or  duty,  shall  be  taken  for  a  bankrupt. 

And  for  the  management  of  such  a  person's  affairs  for 
the  benefit  of  his  creditors,  there  is  power  given  to  the 
Lord  Chancellor,  upon  complaint  in  writing,  to  appoint 
by  commission,  such  wise  and  honest  discreet  persons  as 
to  him  shall  seem  good,  who  are  to  take  order  and  direc- 
tion with  the  body  of  the  bankrupt,  and  also  with  his 
money,  goods,  debts,  and  chattels ;  and  such  lands,  tene- 
ments, and  hereditaments  which  he  had  when  he  became 
bankrupt;  in  his  own  right,  or  jointly  with  his  wife  or 
children,  to  his  own  use ;  or  with  any  other  person,  for 
such  interest  as  he  may  lawfully  depart  withal.  And  by 
deed  indented  and  enrolled  in  one  of  tlie  queen's  courts 
of  record,  to  sell  or  otherwise  to  order  for  the  payment 
of  his  debts  ;  that  is  to  every  creditor  a  ratable  portion 
according  to  his  debt.  And  the  commissioners  are,  upon 
the  bankrupt's  request,  to  make  a  true  declaration  of  the 
manner  in  which  they  have  bestowed  his  effects.^ 

If  complaint  is  made  to  the  commissioners  by  any 
party  grieved,  that  the  effects  of  the  bankrupt  are  in  the 
possession  of  any  one,  or  that  any  person  is  indebted  to  the 
bankrupt,  they  may  send  for,  by  such  process,  ways,  and 
means  as  they  in  their  discretions  shall  think  convenient, 
and  examine  them,  upon  oath  or  otherwise,  concerning 
the  same.^  And  if  they  do  not  disclose,  upon  their  ex- 
amination, the  whole  truth,  or  deny  to  swear,  they  shall 
forfeit  double  the  value  of  the  thing  so  secreted,  to  be 
levied  by  the  commissioners,  of  the  lands,  goods,  and 
chattels,  in  such  manner  as  was  before  appointed  for  the 
principal  offender^  as  the  bankrupt  is  called,  to  be  dis- 
tributed for  the  payment  of  the  bankrupt's  debts.^     And 

1  Sect.  4.  2  Sect.  5.  »  Sect.  6. 
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if  any  person  fraudulently  or  by  collusion,  claim,  demand, 
recover,  possess,  or  detain  any  debts,  duties,  goods,  cbat- 
tels,  lands,  or  tenements,  by  writing,  trust,  or  otberwise, 
otber  than  such  as  he  can  prove  to  be  due,  by  right 
and  conscience,  on  just  consideration  before  the  commis- 
sioners, he  shall  forfeit  double  the  value  of  the  thing  in 
question,^  to  be  employed  as  the  before-mentioned  for- 
feiture. If  these  forfeitures  amount  to  more  than  enough 
to  pay  the  bankrupt's  debts,  the  overplus  is  to  go,  half  to 
the  queen,  and  half  to  the  poor.^ 

If  the  bankrupt  withdraw  himself  from  his  usual  place 
of  abode,  the  commissioners,  upon  complaint,  may  award 
five  proclamation^,  to  be  made  in  the  queen's  name,  on 
five  market-days,  near  the  bankrupt's  house,  command- 
ing him  to  return  and  yield  himself  to  the  commissioners 
at  a  time  and  place  appointed  in  the  proclamation;  and 
if  he  disobeys,  he  is  to  be  adjudged  out  of  the  queen's 
protection,  and  every  person  who  shall  help  to  secrete 
him  is  to  be  imprisoned  and  fined  as  the  chancellor  (upon 
the  information  of  the  commissioners)  shall  think  meet.^ 

If  the  creditors  are  not  fully  satisfied,  they  may  have 
their  remedy  for  the  residue  of  their  debts  as  if  tliis 
act  had  not  been  made.^  And  all  future  effects  of  the 
bankrupt,  whether  lands  or  goods,  are  to  be  appointed 
and  sold  by  the  commissioners  for  the  satisfaction  of  his 
creditors.^  This  act  not  to  extend  to  any  assurance  of 
land  made  bond  jhle  by  the  bankrupt,  before  the  bank- 
ruptc}',  not  to  the  use  of  the  bankrupt  or  his  heirs ;  and 
where  the  parties  to  whose  use  it  is  made  are  not  consent- 
ing to  the  fraudulent  purpose  of  the  bankrupt  to  deceive 
his  creditors.^ 

Tliis  was  the  manner  in  which  a  bankrupt  was  dealt 
with  ;  who  was  all  through  considered  as  an  offender,  was 
stripped  of  his  property,  both  present  and  to  come,  and, 
after  all,  still  left  to  the  mercy  of  his  unsatisfied  creditors, 
without  the  least  means  of  being  likely  to  pay  them. 

The  two  statutes  concerning  fraudulent  conveyances 
Frau.iuient con-  comc  Hcxt  uudcr  considcration.     Several  acts 

veyuncts.  j^j^^j  bccn  formcrly  made  on  this  subject,''  but 
none  of  them  had  gone  so  far  as  the  following  two  to  re- 

1  Sect.  7.        *  Sect.  10.  «  Sect.  12. 

2  Sect.  8.        5  Sect.  11.  '  Stat.  50  Edw.  III.,  c.  6 ;  3  Hen.  YII.,  c.  4. 
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strain  tbese  feigned  gifts.  The  first  is  made  in  favor  of  i 
creditors;  the  other  in  favor  of  purchasers.  By  stat.  13 
Elizabeth,  c.  5,  it  is  complained,  that  gifts  and  convey- 
ances are  made  of  lands  and  goods,  with  intent  to  hinder 
or  defraud  creditors  and  others  of  tlieir  lawful  demands  ; 
for  prevention  of  which  it  is  enacted,  that  every  feoffment, 
gift,  grant,  alienation,  bargain  and  conveyance  of  lands, 
tenements,  hereditaments,  goods,  and  chattels,  or  of  any 
of  them  ;  or  of  any  lease,  rent,  common,  or  other  profit  or 
charge  out  of  the  same  lands  or  goods,  by  writing  or 
otherwise;  and  every  bond,  suit,  judgment,  and  execution 
for  any  intent  or  purpose  before  declared,  shall  be  deemed 
(only  as  against  that  person,  his  heirs,  successors,  executors, 
administrators,  and  assigns,  whose  actions,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures,  heriots,  mort- 
mains, and  reliefs,  might  be  in  anywise  hindered,  de- 
layed, or  defrauded  by  such  fraudulent  practices)  void  and 
of  no  efl:ect  [a).  And  all  parties  to  such  fraudulent  con- 
veyance, knowing  it  to  be  such,  who  shall  put  in  use, 
avow,  niaintain,  justify,  or  defend  it,  as  made  bond  Jide, 
and  upon  good  consideration;  or  shall  assign  the  lands  or 
thing  so  convej-ed,  shall  forfeit  one  year's  value  of  the 
lands,  and  the  whole  value  of  the  goods  and  chattels  con- 
veyed ;  and  as  much  money  as  is  contained  in  such  feigned 
bond,  half  to  the  queen  and  lialf  to  the  party  grieved,  to 
be  recovered  in  any  court  of  record.^  This  act  is  not  to 
extend  to  any  estate  or  interest,  made  bond  fdc,  and  upon 
consideration,  to  any  person  not  knowing  at  the  time  of 
such  fraud  or  collusion. 

To  avoid  the  like  fraudulent  conveyances,  when  made 
to  deceive  jJurchasers,  it  is  enacted  by  stat.  27  Elizabeth,  c. 
4,  that  every  conveyance,  grant,  charge,  lease,  estate,  en- 
cumbrance, and  limitation  of  uses,  out  of  any  lands,  ten- 
ements, or  other  hereditaments  whatsoever,  for  the  intent 
to  defraud  such  persons,  bodies  politic  or  corporate,  as 
shall  purchase  in  fee-simple,  fee-tail,  for  life  or  years,  the 
same  lands,  or  any  rent,  profit,  or  commodity  out  of  them, 
shall  be  deemed  void,  as  against  such  purchasers,  and  all 

(a)  Tliat  is,  only  as  against  creditors,  but  not  as  against  the  party  Iiiniself 
or  liis  executors:  tor,  as  against  them,  it  was  deemed  a  good  deed  {Hawex  v. 
Leader,  C'ro.  Juc,  271 ;  Yelv.,  196).  This  is  to  be  observed  as  a  most  important 
principle,  which  has  ever  since  been  applied  to  all  similar  enactments. 

1  Sect.  3. 
21* 
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persons  claimino;  under  them.  This  is  confined  onlj  to 
real  property ;  and  there  is  the  same  penalty  on  parties  to 
such  practices  who  are  privy  to  the  fraud,  and  on  those 
who  defend  the  conveyance,  as  was  inflicted  by  the  Last 
statute,^  in  the  very  words  of  that  act ;  and  a  like  clause 
in  favor  of  those  who  have  taken  any  estate  bondjide^  and 
upon  good  consideration,^  only  there  is  no  mention  of  the 
requisite  added  in  the  former  act,  that  they  should  not 
know  of  the  intended  fraud.  No  lawful  mortgage  made 
bondjide,  upon  good  consideration,  is  to  be  impeached  by 
this  act.^ 

It  is  enacted  that  where  a  person  has  made  a  convey- 
ance, with  a  clause  of  revocation  at  his  will  or  pleasure, 
and  shall  afterwards  convey  or  charge  the  same  lands  (the 
iirst  conveyance  not  being  revoked),  such  former  convey- 
ance, as  against  the  said  vendees  or  grantees,  shall  be 
void.*  It  is  also  provided,  in  order  to  make  such  trans- 
actions notorious,  that  statutes  merchant  and  staple  shall, 
within  six  months,  be  entered  in  the  office  of  the  clerk 
of  the  recognizances  established  by  stat.  23  Henry  VIII., 
c.  6.  Statutes  not  so  entered  are  to  be  void  against  all 
such  as  shall  purchase  for  good  consideration  the  lands 
which  were  liable  to  them. 

If  fraudulent  conveyances  deserved  the  notice  of 
Recovery  suffered  parliament,  SO  did  those  feigned  recoveries 
by  teuautforiife.  ^y}^j(^jj  wcrc  sutfercd  by  pei?sons  not  having  an 
inheritance  in  prejudice  of  those  who  stood  in  remainder 
or  reversion  (a).  We  have  seen  that,  by  stat.  32  Henry 
VIII.,  c.  31,  a  recovery  had  by  assent  of  parties  against 
the  tenant  for  life  was  to  be  held  void ;  but  an  opinion 

(a)  It  was  said  in  this  reign  by  the  court  that  a  common  recovery  was  by 
usage  become  a  common  assurance  and  conveyance  of  land,  and  that  it  was 
to  be  considered  as  a  conveyance  by  consent.  It  was  said,  that  common 
recoveries  were  so  usual,  and  their  form  and  order  of  proceeding  so  notori- 
ous, that  the  law  took  notice  of  them,  and  the  judges  had  knowledge  of  tiiem 
as  recoveries  by  consent  of  the  parties  for  as^iurance  of  lands  (5  Cokeys 
Heps.,  40).  And  the  cases  of  Wi7}bush  v.  Talboys  [Plowd.,  Cases,  56),  Stoivell  v. 
Lord  Zouch  {Ibid.,  515),  we  recited  as  expounding  their  nature,  and  it  was 
laid  down,  "that  the  common  usage  in  the  case  of  recoveries  was  to  be 
allowed,  and  that  in  them  the  intent  of  the  parties  was  to  be  observed" 
{Ibid.,  41).  But  this  only  applied  to  a  fair  and  honest  use  of  recoveries  as 
means  of  conveyance :  for  if,  on  the  one  hand,  they  were  allowed  to  be  used 
a-;  conveyances,  on  the  other  hand,  it  was  just  that  they  should  be  subject  to 
the  same  risks  as  conveyances,  one  of  which  was  {vide  ante)  that  a  fraudulent 
deed  was  void  as  against  the  parties. 

1 13  Eliz.,  c.  5.  2  Sect.  4.  ^  ggct.  6.  *  Sect.  5. 
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had  prevailed  concerning  that  statute  which  had  opened 
a  way  for  evading  it.  It  was  held,  that  if  tenant  for  life 
made  a  lease  for  years,  and  the  lessee  for  years  had  made 
a  feofl'ment  in  fee,  and  the  feofiee  had  suffered  a  common 
recovery  in  which  the  '^tenant  for  life  was  vouched,  this 
was  out  of  the  purview  of  the  statute,  because  the  tenant 
was  not  seized  for  life,  but  had  only  a  right,  and  because 
he  in  remainder  had  only  a  right,  for  all  was  divested  by 
the  feoffment.  It  was  judged  necessary  to  prevent  such 
covinous  recoveries  effectually,  and  to  extend  the  re- 
striction to  those  who  had  even  something  more  than  an 
estate  for  life.  It  was  therefore  enacted  by  stat.  14  Eliz- 
abeth, c.  8,  that  all  recoveries  had  or  prosecuted  by  agree- 
ment of  the  parties  against  tenants  by  the  courtesy,  tenants 
in  tail  after  possibility  of  issue  extinct,  or  for  term  of  life 
or  lives,  or  of  estates  determinable  on  a  life  or  lives,  or 
against  any  other,  with  voucher  over  such  particular 
tenant,  or  of  any  having,  or  that  had  right  or  title  to  any 
such  particular  estate,  shall  be  utterly  void  as  against 
those  entitled  in  reversion  or  remainder ;  though  a  re- 
covery had  by  these  particular  tenants  with  assent  of  him 
in  reversion  or  remainder,  so  as  such  assent  appear  of 
record,  shall  be  notwithstanding  good. 

The  decision  in  the  time  of  Queen  Mary,  that  an  entail 
in  use  might  be  barred  by  recovery,  did  not  so  Eecoveiiea, 
thorough  1}^  close  that  question  as  not  to  leave  eubctof. 
a  pretence  of  argument  against  it ;  and  we  accordingly 
find  it  argued,  amongst  other  points,  very  strenuously  by 
Plowden,  in  ManseVs  case,  in  the  early  part  of  this  reign, 
tliat  a  recovery  could  not  bind  an  estate-tail  of  a  use. 
The  decision  in  this  cause  is  not  known,^  but  it  seems 
to  have  been  taken  for  established  law  all  through  this 
reign  that  a  use  might  be  barred  the  same  as  an  estate  in 
possession. 

In  the  course  of  this  long  reign  many  points  arose  upon 
the  nature  and  effect  of  a  common  recovery,  which  had 
now  grown  to  be  the  usual  method  of  conveyance  where 
the  granter  was  seized  in  tail,  and  was  applied  in  other 
instances  where  some  contingent  claim  or  latent  title  was 
to  be  barred.  Thus,  when  a  tenant  in  tail  was  married, 
a  recovery  was  as  necessary  to  bar  the  wife  of  her  dower 

^  Plowd.,  Mansell's  Case. 
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as  to  bar  the  issue ;  and  in  such  cases  the  writ  used  to  be 
brought  against  the  husband  and  wife  jointly,  or  they 
were  vouched  jointly.  A  recovery  of  the  former  kind 
was  sutiered,  and  the  wife  surviving  tlie  husband,  it  was 
long  argued  that,  because  the  wife  was  named  joint-tenant 
and  vouched  as  such,  and  as  she  survived,  the  recompense 
should  be  construed  to  go  to  her ;  it  was  therefore  con- 
cluded that  the  issue  were  not  barred.  But  it  was  deter- 
mined that  the  wife  should  be  understood  to  have  been 
named  only  to  bar  her  of  her  dower ;  which,  therefore, 
should  be  barred  by  the  recovery  as  well  as  the  estate-tail.* 

In  the  23d  year  of  the  queen,  two  ver}"  important  cases 
were  determined  on  the  nature  of  a  recover}'.  The  one 
was  CapeVs  and  the  other  Shelle/fs  case.  The  former  was 
thus:  a  tenant  in  tail  in  remainder  had  granted  a  rent- 
charge  issuing  out  of  the  land  entailed;  afterwards  the 
tenant  in  tail  in  possession  suffered  a  recovery,  and  died 
without  issue ;  and  the  granter  being  the  next  remainder- 
man, the  grantee  distrained  for  the  rent,  and  it  was  re- 
solved by  all  the  judges  that  the  recoverer, and  those  who 
came  in  under  their  estate,  should  not  be  subject  to  the 
charge  of  him  in  remainder;  and  this  decision  they 
grounded  on  three  reasons  —  1st,  because  a  lease  or  rent 
granted  by  him  in  possession  being  good  and  lawful,  it 
was  impossible  that  a  similar  charge  made  by  the  re- 
mainder should  stand  with  it  simul  et  semel ;  2dly,  because 
it  is  a  condition  tacitly  annexed  to  all  such  grants  by 
remainder-men,  that  they  are  not  to  take  effect  till  the 
remainder  comes  into  possession ;  Sdlj- ,  because  the  grantee 
of  the  rent-charge  could  not  falsify  the  recovery  in  the 
present  case.^ 

Shelle/s  case  was  a  cause  that  long  engaged  the  atten- 
tion of  lawyers.     The  principal  point  turned 

Shelley's  ca*=e  ^  •  -»  ti'» 

upon  the  execution  of  a  recoverj^,  and  this  in- 
volved other  considerations  which  do  not  exactly  relate 
to  the  present  inquiry;  but  on  this,  as  on  former  occa- 
sions, we  shall  not  think  ourselves  so  rigidly  bound  to 
method,  but  that  we  may  make  the  institutional  and 
systematic  submit  to  the  historical ;  and,  therefore,  con- 
sidering this  case  as  a  very  important  fact,  we  shall  men- 
tion it  at  large,  notwithstanding  some  parts  of  it  may  not 

1  Ease  V.  Snow,  20  Eliz.     Plowd.,  514.  2  1  E,ep.,  61. 
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contribute  to  illustrate  the  nature  of  recoveries.  The  cir- 
cumstances of  this  case  were  as  follows:  Edward  Shelley 
had  issue  an  elder  son,  and  a  younger  named  Richard; 
the  eldest  died  leaving  a  daughter,  his  wife  enceinte  with 
a  son,  named  afterwards  Henry.  Edward,  being  tenant 
in  tail,  covenanted  to  saiFer  a  recovery  to  the  use  of  him- 
self for  life,  remainder  to  certain  persons  for  twenty-four 
years,  remainder  to  the  heirs  male  of  the  body  of  the  said 
Edward,  and  of  the  hqirs  male  of  the  bodies  of  such  heirs 
male,  with  remainder  over.  Edward  died  between  five 
and  six  o'clock  in  the  morning  of  the  first  day  of  the 
term;  the  same  day  the  recovery  passed,  and  immediately 
after  judgment  an  haberes  facias  seisinam  was  awarded,  and 
ten  days  after  the  recovery  was  executed,  and  two  months 
after  the  wife  of  the  eldest  son  was  delivered  of  Henry. 
The  land  was  in  lease  for  years  at  the  time  of  the  recovery. 
Richard,  the  uncle,  entered,  and  Henry  entered  upon  him. 
And  the  question  was,  whether  this  entry  of  Ilenrj-  upon 
his  uncle  was  lawful ;  and  this  depended  on  the  point 
whether  Richard  was  in  by  descent  or  purchase.  The 
business  of  Richard  was  to  argue  that  he  was  in  by  pur- 
chase, and  of  Henry  that  Richard  was  in  by  descent. 

To  make  way  for  Richard  to  claim  by  purchase  under 
the  new  settlement,  it  was  necessary  for  him  to  show  that 
the  recovery  had  been  com})leted  so  as  to  bar  the  first 
entail.  They  therefore  argued  tliat  execution  might  be 
sued  against  tlie  issue  in  tail,  because  the  judgment  being 
against  the  tenant,  and  for  the  tenant  to  have  in  value 
against  the  vouchee,  the  right  of  the  estate-tail  shall  be 
bound  by  the  judgment  and  not  by  the  execution;  but  as 
the  land  was  in  lease,  they  hekl  the  recoverers  had  not 
the  reversion  presently  by  the  judgment  before  execution; 
and  then,  thirdly,  to  show  Richard  was  in  by  purchase, 
they  contended,  that  what  vested  originally  in  the  heir, 
and  was  never  In  the  ancestor,  vests  in  the  heir  by  pur- 
chase, and  the  use  in  question  vested  originally  in 
Richard,  and  was  never  in  Edward,  tlierefore  they  con- 
cluded Richard  took  it  by  purchase.  To  prove  the  minor 
pr(){)Osition,  they  said  no  use  could  be  raised  before  the 
recovery  executed,  for  the  use  arises  out  of  the  estate  of 
the  recoverers,  and  not  being  executed  in  the  life  of 
Edward,  no  use  could  arise  during  his  life,  and  it  was 
impossible  he  should  be  in  by  descent,  for  no  use,  right, 
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title,  or  any  other  thing  touching  the  uses  descended  to 
him,  but  only  a  thing  intended,  and  they  said  it  was  like 
the  case  in  9  Henry  VII. ,^  where  a  condition  descends  to 
a  daughter,  and  she  enters  for  the  condition  broken ;  and 
the  son,  born  afterwards,  shall  never  enter  on  her  there, 
although  she  is  in  by  descent,  yet  because  she  was  the 
first  in  whom  it  vested,  the  posthumous  son  shall  not 
divest  it.  And  further,  they  contended  that,  notwith- 
standing the  recovery  had  been  executed  in  the  life  of 
Edward,  yet  ought  Richard  to  take  by  purchase  as  heir 
male  of  the  body  of  Edward  ^helley^  for  the  subsequent 
words,  "  and  of  the  heirs  nude  of  their  bodies  "  being  words 
of  limitation,  have  notliing  to  attach  upon,  and  so  can 
have  no  sense  or  meaning,  unless  the  first  are  construed 
to  be  words  of  purchase.^ 

The  conclusions  founded  on  these  three  points  were  com- 
bated by  the  counsel  for  Henry,  whose  title  was  to  be  sup- 
ported by  maintaining  the  direct  contrary.  First,  there- 
fore, they  laid  it  down  for  law  that  execution  could  not  be 
sued  against  the  issue ;  and,  therefore,  the  issue  not  being 
barred,  Henry  was  entitled  under  the  first  entail.  As  it  was 
agreed,  on  the  other  side,  that  the  judgment  only  against 
the  tenant  did  not  bind  the  issue,  but  the  judgment  to  re- 
cover in  value,  they  argued  from  this  concession  that  the 
issue  were  not  barred,  for  they  could  not  have  any  recom- 
pense in  this  case,  because  execution  could  not  be  sued 
against  themselves,  and  they  were  not  entitled  to  recom- 
pense in  value  till  execution  was  sued  against  them.  uSTow, 
execution  could  not  be  sued  against  them,  because,  as  they 
elaimed  by  a  title  paramount  to  recovery,  they  could  not 
be  bound  by  it,  though  he  would,  if  execution  was  sued  in 
the  life  of  the  tenant,  because  then  he  would  be  entitled 
to  execution  over.  And  they  said  it  was  the  same  in  a 
fine ;  if  the  issue  were  remitted  before  all  the  proclamations 
passed,  they  were  not  barred,  notwithstanding  the  very  ex- 
press words  of  Stat.  32  Henry  VIII.  Several  cases  were 
quoted  to  prove  that,  upon  a  feigned  recovery  against  the 
father,  execution  could  not  be  sued  against  the  issue  in 
tail. 

As  to  the  second  point,  they  said,  if  it  was  necessary 
execution  should  be  had  in  the  life  of  Edward,  that  it  was 

1  9  Hen.  VII.,  25  a.  U  Rep.,  93-95. 
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executed  by  the  judgment  of  law;  for,  as  the  recoverers 
cannot,  they  said,  sue  execution  against  the  lessee  for  years, 
they  shall  be  adjudged  by  law  in  execution  presently;  and 
this  was  the  ditierence  between  lands  in  possession  of  the 
tenant  at  the  time,  and  those  in  lease  for  years.  They  con- 
cluded, therefore,  that  if  the  judgment  was  thus  executed 
by  operation  of  law,  then  the  estate-tail  to  the  heirs  male 
of  his  body  was  in  Edward  Shelley,  and  consequently  the 
entry  of  Henry  was  lawful. 

But  admitting  the  first  two  points  to  be  against  Henry; 
yet,  they  contended,  that  supposing  execution  might  be 
sued  against  the  issue,  and  the  recovery  was  not  executed 
in  the  life  of  Edward,  the  entry  of  Henry  was  lawful,  which 
was  the  third  and  great  point  in  the  cause ;  and  for  this 
they  had  six  reasons,  which  were  shortly  these  :  1st,  When 
it  became  impossible,  by  the  act  of  God,  that  execution 
should  be  sued  against  Edward,  no  person  who  otherwise 
would  have  received  a  benefit  shall  be  prejudiced  thereby. 
2dly,  Then  they  laid  it  down  as  a  rule,  that  where  the  heir 
takes  anything  that  might  have  vested  in  the  ancestor,  the 
heir  should  be  in  by  descent,  and  here  the  use  might  have 
vested  in  Edward;  and  as  Richard,  in  that  case,  would 
have  taken  the  use  in  the  course  and  nature  of  descent,  he 
should  take  it  in  the  same  course  now.  And  they  said,  in 
answer  to  what  had  been  alleged,  that  though  this  was 
neither  a  right,  title,  or  use,  but  oidy  a  possibility  of  a  use, 
yet  if,  on  performance  of  a  condition,  it  might  have  vested 
in  the  ancestor,  it  should  rest  in  the  son  by  descent;  and 
they  denied  the  case  9  Henry  VII.  should  be  understood 
as  stated  :  for  if  the  daughter  had  paid  any  sum  of  money, 
perhaps  the  law  would  allow  her  to  detain  the  land,  upon 
the  principle  that  qui  sentit  onus,  sentire  debet  et  commodum  ; 
yet,  if  the  condition  was  performed  by  the  feoffee,  the  law 
was  clearly  otherwise,  namely,  that  the  son  might  enter. 

Further,  3dly,  they  said,  the  execution  of  the  use  should 
relate  back  to  the  recovery,  and  the  indenture  of  covenant, 
which  was  the  fons  et  origo  of  the  settlement,  or,  as  they 
called  it,  the  mother,  which  conceived  the  use ;  and  as  it  is 
all  one  transaction,  the  law  will  regard  the  original  act. 
If  the  indenture  is  to  have  this  influence,  in  point  of  time, 
so  might  it  in  point  of  direction  and  limitation  of  the  estate ; 
and  they  direct  that,  after  the  death  of  Edward,  the  heirs 
male  of  his  body  should  have  the  land,  and  these  words 
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give  it  by  way  of  limitation  of  estate,  and  not  bj  way  of 
purchase ;  so  that  Richard  must  take  by  descent. 

4thly,  In  addition  to  this,  they  said,  it  should  be  con- 
sidered that  this  w^as  a  use,  and  uses  had  alwa^'s  been 
governed  by  the  intention  of  the  parties ;  and  they  said,  it 
appeared  from  many  circumstances,  that  Edward  meant 
the  son  of  his  eldest  son  should  be  benefited  ;  and,  amongst 
others,  the  general  term,  heir  male,  would  not  have  been 
used  if  it  had  been  designed  to  go  to  the  uncle.  They 
thought,  upon  the  face  of  this  deed,  the  eldest  son's  son 
would  have  had  the  subpoena  at  common  law,  and  from 
thence  they  concluded  he  should  be  entitled  to  the  exe- 
cution of  the  use ;  and  to  this  may  be  added,  that  the  stat. 
27  Henry  VIII.  speaks  of  trusts  and  confidences ;  so  that 
although  no  use  arose  in  the  life  of  Edward,  yet  there  was 
a  trust  and  confidence  expressed  in  his  life ;  and  when  the 
use  was  once  raised,  it  ought  to  vest  according  to  the  trust 
and  confidence  declared  in  the  indentures. 

5thly,  If  the  vesting  of  the  use  was  not  to  depend  on 
the  indentures  and  recovery,  but  on  the  suing  of  execu- 
tion, it  would  make  the  whole  settlement  depend  on  the 
will,  first  of  the  recoverers,  who  were  intended  only  as 
instruments,  and,  in  the  next  place,  upon  the  sheriii"  and 
his  oificers,  who  might  hasten  or  retard  the  execution  of 
the  writ  as  they  pleased,  which  would  lead  to  infinite  ab- 
surdities, which  the  law  would  never  endure. 

6th,  and  lastly,  it  was  argued,  that  the  uncle  could  not 
take  by  purchase  as  heir  male  of  the  body  of  Edward^  because 
a  daughter  of  the  eldest  son  was  alive,  and  heir  general; 
and  though  he  might  take  as  heir  male  by  descent  to  the 
exclusion  of  her,  per  formam  doni,  yet  he  could  not  take  by 
purchase,  and  this  distinction  they  supported  by  an  opinion 
in  9  Henry  VI.^  of  a  remainder  to  heirs  female  of  the 
body  of  T.  S.,  and  T.  S.  had  a  son  and  a  daughter:  and 
by  another  in  37  Henry  VIII.-  of  a  remainder  of  gavel- 
kindlands  to  the  right  heirs  of  T.  S.  And  when  the  other 
side  contended  this  was  helped  by  the  statute  de  donis^ 
they  said,  that  act  made  no  estates-tail,  which  were  not 
before  fees  conditional ;  and  if  a  remainder  had  been  lim- 
ited in  this  way,  before  the  statute,  the  uncle  could  not 
take  in  the  life  of  the  daughter  of  the  eldest  son. 

1  9  Hen.  YI.,  24.  *  Bro.  done,  42. 
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In  answer  to  what  had  been  alleged  on  the  other  side, 
that  heirs  male  of  the  body  of  the  heirs  male  must  make  the 
first  heirs  male  a  purchaser,  or  they  would  have  no  sense 
or  effect,  they  laid  down  this  old  rule  of  law,  that  where 
an  ancestor,  by  any  gift  or  conveyance,  takes  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  mediately  or  immediately  to  his  heirs  in 
fee  or  in  tail,  then  heirs  are  words  of  limitation,  and  not 
words  of  purchase;  and  this  they  supported  by  the  Provost 
of  Becerley's  case,^  and  other  causes  so  far  back  as  the  reign 
of  Edward  III.  Therefore,  in  this  case,  as  Edward  took 
an  estate  of  freehold,  the  heirs  male  must  take  by  descent, 
and  if  they  were  construed  words  of  purchase,  then  all 
the  heirs  male  of  Edward,  if  not  also  heirs  male  of  Rich- 
ard, would  be  excluded,  which  would  be  contrary  to  the 
express  limitation  of  the  deed.  Their  construction,  there- 
fore, of  the  words  was,  that  the  former  include  the  latter, 
so  that  heirs  male  of  the  body  were  only  declaratory  of  the 
former,  and  do  not  at  all  restrain  them.  And,  further, 
they  said,  if  Hichard  did  not  take  by  descent,  he  could 
not  take  at  all ;  for  where  an  estate  is  given  to  a  man,  and 
in  the  same  deed  there  is  a  limitation  to  his  heirs,  the 
heir  takes  by  descent,  and  not  by  purchase ;  and  if  the 
first  person  does  not  take,  the  heirs  cannot  take  at  all;  for 
which,  among  others,  they  founded  themselves  on  Bret  v. 
liigden,  where  the  devisee  for  life  dying  in  the  life  of  the 
testator,  the  heir  of  the  devisee  was  not  allowed  to  take 
by  purchase,  and  could  not  take  by  descent  what  never 
was  in  his  ancestor;  therefore  he  took  nothing. 

This  was  the  substance  of  the  arguments  used  on  both 
sides  in  this  famous  cause,  which  was  argued  three  several 
days  in  the  Court  of  King's  Bench  ;  when  the  queen,  to 
prevent  further  litigation,  sent  letters  to  the  Lord  Chan- 
cellor Bromley,  requiring  him  to  summon  all  the  judges 
before  him,  to  have  their  opinion  upon  the  points  in  ques- 
tion. At  the  first  argument,  the  chancellor  declared  his 
opinion  upon  the  third  point  in  favor  of  Henry.  After 
one  or  two  more  meetings,  the  judges,  with  the  dissent  of 
a  puisne  judge  of  the  common  pleas,  delivered  their  opin- 
ion, that  the  entry  of  Henry  was  lawful.  And  when  this 
opinion  was  delivered  in  court  by  Sir  Christopher  Wray, 

1  40  Edw.  III.,  9. 
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and  he  was  pressed  by  the  counsel  for  Henry  for  the  reasons 
of  the  judgment,  he  said,  that  on  the  first  point,  the  better 
and  greater  part  of  the  judges  held,  that  execution  might 
be  sued  against  the  issue,  because  the  right  of  the  entail 
was  bound  by  the  judgment.  As  to  the  second,  they 
agreed,  that  the  reversion  was  not  in  the  recoverers  im- 
mediately by  the  judgment ;  and  as  to  the  third,  they  all 
agreed,  except  one  judge  of  the  common  pleas,  that  the 
uncle  was  in,  in  course  and  nature  of  a  descent,  though  he 
should  not  have  his  age,  nor  be  in  ward,  etc.,  and  for  this 
the}"  gave  four  reasons :  1st,  because  the  original  act, 
namely,  the  recovery,  out  of  which  all  the  uses  and  estates 
had  their  essence,  was  had  in  the  lifetime  of  Edward,  to 
which  the  execution  after  had  a  retrospect.;  2dly,  because 
the  use  and  possession  might  have  vested  in  Edward,  if 
execution  had  been  sued  in  his  lifetime ;  3d]y,  because 
neither  the  recoverers  by  their  entry,  nor  the  sherift'  by 
doing  execution,  could  make  whom  they  pleased  inherit; 
4thly,  because  the  uncle  claimed  the  use  by  force  of  the 
recovery  and  indentures,  by  words  of  limitation,  and  not  by 
words  of  purchase  ;  and  these  were  the  principal  reasons  of 
the  judgment;  and  it  was  resolved  by  them  all,  that  not- 
withstanding the  death  of  Edward,  between  five  and  six 
in  the  morning  of  the  same  day,  yet  the  recovery  was  good. 
Towards  tiie  close  of  this  reign,  a  case,  very  much  like 
this,  was  determined  in  a  manner  that  tended 
to  the  construction  of  this  rule,  extremely  ex- 
act and  defined.  This  was  of  a  devise  for  life  to  J.,  and 
afterwards  to  the  next  heir  male  of  J..,  and  to  the  heirs 
male  of  the  body  of  such  next  heir  male.  This  was 
Archer  s  case.  And  there  it  was  agreed  by  the  whole  Court 
of  Common  Pleas,  that  A.  took  but  an  estate  for  life ;  for 
he  had  an  express  estate  for  life  devised  to  him,  and  the 
remainder  is  limited  to  the  next  heir  male  in  the  singular 
number.  And  they  held  the  remainder  good,  although 
A.  cannot  have  an  heir  during  his  life,  for  it  is  sufiicient 
that  the  remainder  vests  eo  instanti  that  the  particular  es- 
tate determines ;  and  further  (which  was  the  principal 
point  in  this  cause),  it  was  held  that  the  feotfment  of  A. 
destroyed  the  remainder  to  his  right  heirs,  because  every 
contingent  remainder  ought  to  vest  either  during  the  par- 
ticular estate,  or  eo  instanti  that  it  determines ;  now  here 
the  estate  for  life  determined  by  a  condition  in  law  an- 
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nexed  to  it,  and  there  can  be  no  heir  of  A.  during  his  life, 
therefore  it  is  wholly  gone,^  which  point  had  been  agreed 
b}^  Popham  and  the  other  justices  in  C/iudleir/h's  case.^ 
This  case,  therefore,  deserves  great  notice,  not  only  fox* 
what  Coke  calls  the  principal  point,  namely,  the  feoffment 
of  tenant  for  life  destroying  the  contingent  remainder, 
but  also  for  the  above  opinion  on  the  limitation  to  the 
heir  in  the  singular  number.  These  repeated  opinions 
concerning  the  distinction  of  remainders  by  the  feoffment 
of  tenant  for  life,  and  to  the  devise  which  was  introduced 
some  3^ ears  after,  of  giving  an  estate  to  certain  trustees 
next  to  the  tenant  for  life;  who,  upon  the  forfeiture  of 
his  estate  by  alienation,  became  entitled  to  enter,  and  so 
preserved  the  contingent  remainders  that  were  afterwards 
to  arise.  This  was  particularly  necessary  in  all  marriage 
settlements,  where  the  husband  had  only  an  estate  for 
life,  and  a  remainder  being  limited,  as  in  the  present  case, 
to  the  heir  or  eldest  son  ;  for  in  the  latter  case  he  might  de- 
stroy the  remainder  before  a  child  was  born,  and  in  the 
former  he  might  bar  it  at  anj-  time,  for  there  is  no  such 
person  as  heir  during  the  life  of  the  ancestor. 

But  where  a  man  and  his  wife  were  seized  in  tail,  with 
•remainder  over,  and  a  recovery  was  had  against  the  hus- 
band alone,  it  was  resolved  that  it  should  not  bind  the 
remainder;  for  between  husband  and  wife  there  are  no 
moieties,  and  the  husband  had  not  power  to  sever  the 
jointure,  or  dispose  of  any  part  of  the  land  ;  so  that  the 
jyreecipe  being  brought  against  him  alone,  the  recompense 
could  not  for  any  part  enure  to  the  estate-tail,  or  to  the 
remainder;  for  to  the  whole  estate  it  cannot  enure,  be- 
cause the  wife,  who  had  a  joint  estate  with  him,  was  not 
party  ;  and  it  cannot  be  good  for  a  moiety,  as  there  are  no 
moieties  between  husband  and  wife,  and  the  remainder 
depended  upon  the  entire  estate  to  the  husband  and  wife, 
to  which  no  recompense  could  enure  on  a  recovery  against 
the  husband  solely;^  and  this  reasoning  they  thought 
conformable  with  the  decision  in  Fudarwn's  case.  How- 
ever, in  Ciippledyke' s  case,  in  the  Court  of  Wards,  where  a 
man  and  his  wife  were  seized  to  them  and  the  heirs  of  the 
husband,  and  he  alone  was  vouched  in  a  common  recovery, 
that  the  remainder  was  bound,  notwithstanding  the  wife, 

^  Archer's  Case,  40  Eliz.,  1  Kep.,  66. 

2  Ibid.  3  Owen  v.  Morgan,  27  Eliz.,  3  Eep.,  5. 
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who  had  an  estate,  was  not  vouched  ;  for  the  hushand 
came  in  in  privity  of  the  estate-tail,  and  the  recovery  in 
value  goes  to  those  in  tail  and  in  remainder.  And  they 
held  where  A.  was  tenant  in  tail,  remainder  to  JB.  in  tail, 
with  divers  remainders  over;  and  A.  made  a  feofi'ment, 
and  the  feoffee  suffered  a  recovery  in  which  i?.was  vouched ; 
here  A.  was  not  bound,  but  J3.  and  all  those  next  in  re- 
mainder ;  for,  though  by  the  feoffment  all  the  remainders 
were  discontinued,  and  converted  to  mere  rights,  yet  in 
the  case  of  a  common  recovery,  which  is  a  common  assu- 
rance of  land,  he  who  comes  in  as  vouchee  shall,  in  judg- 
ment of  law,  be  in  in  privity  of  the  estate  which  he  had, 
although  the  precedent  estate,  on  which  it  depends,  be 
divested  or  discontinued.  So  here,  though  the  estate  of 
the  wife  be  not  recontinued,  yet  the  husband,  as  vouchee, 
shall,  in  judgment  of  law,  be  in  of  his  estate-tail.^ 

The  construction  of  the  statutes  of  Henry  YIII.,  and 
that  of  the  present  reign,  upon  recoveries,  occasioned  some 
altercation  in  our  courts.  In  Wiseman's  case,  a  point  arose 
upon  Stat.  34  and  35  Henry  VHI.,  c.  20.  A  person  cove- 
nanted to  stand  seized  to  several  uses,  with  remainder  in 
fee  to  the  queen  ;  and  it  was  held  that  this  remainder  was 
barred  by  a  recovery,  notwithstanding  the  above  act;  for- 
that  only  related  to  gifts  made  by  the  crown,  or  by  the 
procurement  of  the  crown ;  so  that,  in  the  first  case,  the 
reversion,  and  in  the  latter,  the  remainder  in  fee,  was 
limited  to  the  crown.^  Again,  where  tenant  for  life  bar- 
gained and  sold  the  land,  and  the  bargainee  suffered  a 
recovery,  and  vouched  the  tenant  for  life  before  stat.  14 
Elizabeth,  c.  8,  it  was  argued  in  Sir  W.  Pelham's  case,  that 
this  was  no  forfeiture  within  stat.  32  Henry  VHI.,  c.  31, 
because  the  vouchee  in  this  case  was  not  seized  for  life,  but 
came  in  only  as  vouchee ;  and  it  was  further  argued,  that 
when  the  recovery  was  executed,  the  entry  of  him  in  re- 
mainder was  tolled.  But  the  Court  of  Exchequer  resolved 
that  this  recovery  was  a  forfeiture  of  the  estate,  for  as  a 
recovery  was  now  become  a  colnmon  assurance,  it  was  the 
same  as  if  a  fine  had  been  levied,  or  a  feoffment  made, 
and  was  equally  to  the  disherison  of  the  heir.  And,  there- 
fore, there  was  a  difference  Ijetween  a  recovery  with  assent, 
and  one  without,  though  without  title.     It  was  also  re- 

1  44  Eliz.,  3  Eep.,  G.  '  27  Eliz.,  2  Eep.,  15. 
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solved  that  the  entry  of  him  in  remainder  was  congeable 
as  well  after  execution  as  after  judgment;  for  being  a 
forfeiture,  the  suing  execution  could  not  toll  the  entry. 
And  the  court  said  it  would  be  mischievous,  if  before  stat. 
14  Elizabeth,  c.  8,  it  should  be  lawful  for  the  tenant  for 
life,  by  suifering  a  recoverj^,  to  toll  the  entry  of  hira  in 
reversion  or  remainder,  and  put  them  to  a  real  action  ; 
and  in  proof  of  it  being  a  forfeiture,  they  adduced  many 
cases  so  far  back  as  the  beginning  of  the  reign  of  Edward 
III.,  some  of  which  also  proved  that  the  suing  execution 
was  not  material.^ 

The  eifect  of  a  feoffment  made  by  a  tenant  in  tail  was 
much  debated  in  Walsingham's  case,  the  argu-  Feoffment  by 
ments  on  which  occasion  went  fully  into  the  '«'"!■" '°  "^'i- 
nature  of  the  estates-tail  and  reversions.  Sir  Thomas 
Wiatt,  being  seized  in  tail  of  the  gift  of  the  crown,  made 
a  feoffment  in  fee,  which  feoffee  enfeoffed  the  ancestor 
of  Walsingham.  Sir  Thomas  was  attainted  of  treason 
in  the  last  reign,  and  in  addition  to  the  operation  of  stat. 
26  Henry  VIII.,  c.  13,  and  33  Henry  VIII.,  c.  20,  the  for- 
feiture of  all  his  estates  was  confirmed  by  statute,  with 
a  saving  of  the  rights  of  strangers ;  and  a  bill  of  intru- 
sion being  brought  against  Walsingham,  it  became  a  great 
question  what  estate  and  right  Sir  Thomas  had  after  the 
feoffment,  and  at  the  time  of  the  treason  committed ;  for 
if  he  had  no  right  or  title,  the  land  could  not  come  to  the 
crown  by  forfeiture,  for  Walsingham's  right  was  saved  by 
the  express  provision  of  the  act.  It  was  agreed  on  both 
sides  that  the  reversion  was  not  divested  out  of  the  king 
by  the  feoft'inent,  but  that  remained  as  before. 

But,  notwithstanding  this  concession,  it  was  contended 
by  the  defendant's  counsel,  that  the  feoffment  in  fee,  with 
livery,  was  such  an  act  as  conveyed  out  of  Sir  Thomas  his 
whole  estate  and  interest,  and  nothing  was  left  behind  to 
be  forfeited.  And  it  was  objected  that  the  estate-tail  did 
not  pass,  and  therefore  must  continue  in  Wiatt,  thoy  said 
that  did  not  follow,  for  it  might  be  that  neither  ^V^iatt 
nor  the  feoffee  might  have,  but  it  might  be  in  abeyance 
of  law;  and  Littleton  was  of  opinion  that  an  estate-tail 
once  made  might  be  in  abeyance;  for,  says  he,  if  tenant  in 
tail  grants  all  his  estate  to  another,  the  reversion  in  tail  is 

1  32  Eliz.,  1  Rep.,  15. 
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not  ill  the  tenant,  nor  can  be  have  an  action  of  waste, 
because  be  bas  not  tbe  reversion/  and  if  be  bad  it  not  in 
tbat  case,  much  less  bas  be  it  in  this,  for  be  gave  it  to  tbe 
feoffee  and  bis  heirs;  but  Littleton  says  tbe  estate-tail  is 
in  abeyance,  and  is  like  a  grant  for  life,  remainder  to  the 
right  heirs  of  T.  S.,  where  the  tail  is  in  abeyance  during 
the  life  of  T.  S.  And  they  said  tbe  estate  given  to  the 
feoffee  being  not  in  tail,  and  being  for  more  than  bis  life, 
must  be  a  fee-simple;  but  then  a  fee,  determinable  on  tbe 
estate-tail,  or  determinable  by  the  entry  of  the  issue,  which 
they  might  make  after  the  death  of  Wiatt.  And  if  tbe 
feoffee  had  one  fee-sim[)le  and  the  king  another,  it  was 
no  uncommon  thing  for  these  to  be  two  fees-simple.  For 
before  stat.  34  and  35  Henry  VIII.,  if  tenant  in  tail,  tbe 
reversion  in  the  king  suffered  a  recovery,  tbe  recoverer 
bad  a  fee-simple,  determinable  on  tbe  estate-tail,  and  tbe 
king  his  ancient  fee-simple;  and  many  otlier  instances 
were  quoted  where  there  might  be  two  fees-simple  of  tbe 
same  land. 

In  answer  to  this,  it  was  said  tbat  no  other  estates  passed 
by  tbe  feoffment  than  for  tbe  life  of  Wiatt ;  and  here  it 
is  not  so  material  what  words  of  limitation  wei^  used  as 
what  estate  the  law  will  suffer  to  pass  ;  and  as  it  was  con- 
fessed that  no  fee-simple  was  divested  out  of  tbe  king,  it 
follows  almost  of  consequence  tbat  none  passed  to  tbe 
feoffee,  for  none  can  give  that  which  they  have  not ;  and 
there  was  no  fee-simple  in  Wiatt,  but  only  for  his  life,  and 
the  estate-tail  could  not  pass  to  tbe  feoffee,  because  none 
could  have  tbat  but  who  are  comprehended  in  tbe  intent 
of  the  donor;  nor  could  an  estate  for  tbe  life  of  tbe  feofiee, 
for  that  also  would  discontinue  tbe  reversion  in  tbe  king. 
If,  therefore,  neither  a  fee  nor  tail  for  life  of  tbe  feoffee 
passed,  it  must  be  for  tbe  life  of  Wiatt,  for  such  a  one  be 
might  make,  and  then  by  Wiatt's  death  it  ceases,  and  be 
became  an  intruder  on  tbe  crown.  / 

They  denied  the  case  in  Littleton  about  abeyance  to  be 
law;  for,  as  no  other  could  possibly  have  tbe  estate-tail, 
to  what  purpose  should  it  be  in  abeyance  ?  For  an  estate 
is  in  abeyance  only  where  it  cannot  vest  immediately,  but 
may  afterwards,  as  a  remainder  to  tbe  heirs  of  T.  S.,  who 
is  alive.     And  what  Littleton  there  says  is  contradicted 

1  Sect.  650. 
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by  other  passages  in  his  book,  as  where  tenant  in  tail 
leases  for  years,  and  afterwards  releases  to  the  lessee  and 
his  heirs ;  here  nothing  passes  but  for  the  life  of  tenant 
in  tail.  The  same  where  he  grants  for  his  own  life  and 
releases.^  And  though  it  was  true,  as  Littleton  said,  the 
tenant  in  tail  shall  not  have  waste,  yet  it  was  not  because 
the  grantee  has  a  greater  estate  than  the  tenant  in  tail, 
but  because  the  estate  of  tenant  in  tail  is  dispunishable  of 
waste;  and  by  the  grant  he  had  conveyed  his  privilege  to 
do  waste.  So  that  the  case  in  Littleton  does  not  prove 
the  tail  is  out  of  the  tenant,  or  that  the  grantee  has  a 
greater  estate  than  for  the  life  of  tenant  in  tail. 

As  to  the  stress  that  was  laid  on  the  word  heirs  in  the 
grant  to  the  feoffee,  they  said  this  did  not  make  it  an 
inheritance  if  the  granter  could  not  give  one;  but  it  gave 
descendable  freehold  during  the  life  of  Wiatt,  and  )mrs 
was  only  inserted  to  prevent  occupancy ;  for  it  did  not 
amount  to  a  fee-simple  determinable,  as  he  called  it,  that 
is,  determinable  on  T.  S.  dying  without  issue,  for  such  an 
estate,  depending  only  on  the  failure  of  an  estate  of  in- 
heritance, they  admitted  to  be  a  fee-simple,  but  yet  a  fee- 
simple  determinable.  And  they  inferred,  from  a  case  in 
18  Edward  III.,  that  after  this  feoffment,  reversion  of  the 
tail  remained  in  Wiatt. 

But  however  the  law  was  as  to  the  tenant  in  tail  him- 
self, and  though  he  should  not  be  permitted  to  say  against 
his  own  feoffment  that  the  estate-tail  continued  in  him, 
yet  they  contended  the  crown  may  say  that  the  estate-tail 
continued  in  Wiatt.  And  if  the  feoffment  could  not  dis- 
continue the  reversion,  no  more  should  it  divest  the  crown 
of  any  advantage  it  might  have  from  the  estate-tail  con- 
tinuing, so  that  it  shall  continue  for  the  benefit  of  the 
king.  And  for  support  of  this  they  quoted  21  Ass.,  15, 
and'^40  Ass.,  36. 

Plowden,  who  was  one  of  the  counsel  on  this  occasion 
for  the  crown,  made  this  last  point  a  distinct  consideration, 
namely,  whether  the  entail  should  be  said  to  be  extinct, 
and  the  crown  should  have  the  land  by  way  of  revester, 
or  of  forfeiture  ;  and  he  contended  she  should  have  by 
revester;  for,  considering  stat.  26  Henry  VIII.,  c.  13,  how 
shall  land  be  forfeited  to  the  king  and  his  heirs  where  he 
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had  the  fee-simple  before  ?  for  this  would  make  two  fees- 
simple  in  the  same  person.  And  he  contended  that  the 
king  should  hold  it  as  in  his  ancient  fee-simple,  discharged 
of  the  entail,  and  all  leases"and  incumbrances  made  by  the 
tenant ;  and  this  was  decided  in  Austhi's  case  in  the  last 
reign,  upon  a  lease  made  by  the  same  Sir  Thomas  "VViatt, 

The  Court  of  Exchequer  took  a  whole  year  to  determine 
this  matter:  and  in  the  15th  of  the  queen,  Saunders,  the 
chief-baron,  informed  the  counsel,  that  after  frequent  con- 
ferences with  his  brethren,  they  were  unanimous  that 
judgment  should  be  given  for  the  crown.  He  said,  in  the 
name  of  the  whole  court,  that  they  held  the  entail  to  re- 
main 'in  AYiatt,  notwithstanding  the  feoffment,  as  none 
could  have  the  entail  but  who  were  within  the  intent  of 
the  donor.  They  all  held  the  difference  put  by  Littleton 
not  to  be  law;  for  when  the  tenant  in  tail  grants  all  his 
estate,  and  when  he  makes  a  lease  for  his  own  life,  it  is  the 
same  thing  ;  for  the  lessee  has  it  for  the  life  of  the  tenant, 
out  of  whom  the  entail  never  passes.  And  there  is  no 
ancient  book  that  warrants  the  idea  of  the  tail  being  in 
abeyance  ;  nor  is  there  any  more  reason  why  it  should  than 
where  he  makes  a  lease  for  his  own  life,  and  afterwards 
releases  all  his  right ;  and  this  seems  proved  by  the  words 
of  the  writ  of  fonnedon  in  desceiidre,  namely,  that  the  right 
descended  from  the  feoffor  (that  is,  the  tenant  in  tail  en- 
feoffing) by  the  form  of  the  gift ;  and  if  it  descended  from 
him,  it  must  be  in  him  at  the  death.  And  by  Treboneifs 
case,  48  Edward  III.,  the  reversioner  may  avow  upon  the 
tenant  in,  notwithstanding  his  feoffment.  And  they 
agreed  that  18  Edward  III.,  the  21  Ass.,  and  40  Ass.  before 
mentioned,  proved  the  reversion  in  the  crown  not  to  be 
touched  by  the  feoffment.  They  held  the  estate-tail  ex- 
tinct in  the  fee-simple  which  was  in  the  crown  ;  and  to  this 
purpose  they  approved  the  case  of  Austin.  So  they  gave 
judgment  for  the  queen. 

But  in  the  17th  year  the  same  question  was  brought  be- 
fore the  Court  of  Common  Pleas  in  an  action  of  trespass, 
and  they  determined  it  the  other  way.^  This  encouraged 
Sir  Thomas  Walsingham,  in  20  Elizabeth,  to  bring  a  writ 
of  error  in  the  Exchequer  Chamber,  where  the  whole  mat- 
ter was  argued  again,  and  much  the  same  topics  were  urged 

1  N.  Bendl.,  260,  pi.  272. 
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on  both  sides  and  enlarc^ed  upon.  And  in  tlie  21st,  the 
former  judgment  was  affirmed.  A  flaw  had  been  discov- 
ered in  the  record,  which  operated  in  favor  of  the  queen ; 
and  when  the  chancellor  was  pressed  by  Plowden  to  inform 
them  of  the  ground  upon  which  they  affirmed  the  judg- 
ment, the  chancellor  and  the  lord  treasurer  declined  it, 
saying  they  knew  the  cause,  it  was  not  necessary  to  declare 
it.  The  reporter  seemed  to  have  discovered  that  they  all 
agreed  that  the  flaw  was  fatal,  but  that  they  were  not 
unanimous  upon  the  point  of  law.  So  that,  after  all,  upon 
this  question  there  is  only  the  judgment  of  the  Court  of 
Exchequer  against  that  of  the  Common  Pleas. 

To  render  fines  and  recoveries,  on  which  so  much  landed 
property  was  now  settled,  of  as  great  credit  and  authority 
as  possible,  it  was  provided,  by  stat.  23  Elizabeth,  c.  3,  for 
their  due  enrolment  in  the  following  manner:  First,  of 
fines ;  every  writ  of  covenant,  and  other  writ  on  which  a 
fine  shall  be  levied,  the  return  thereof,  the  writ  of  didimus 
potestatem,  made  for  the  acknowledging  the  fine,  with  the 
return  thereof,  the  concord,  note,  and  foot  of  every  fine, 
the  proclamations  made  thereon,  and  the  king's  silver ; 
next,  as  to  recoveries  —  every  origi-nal  writ  of  entry,  or 
other  writ  whereupon  any  common  recovery  shall  be  suf- 
fered, the  writ  of  summons  ad  luanrmtizandum,  w^ith  the 
returns  thereof,  every  warrant  of  attorney,  as  well  of  the 
demandant  and  tenant  as  vouchee,  then  extant  or  remain- 
ing, may,  upon  request  or  election  of  any  person,  be  enrolled 
in  rolls  of  parchment ;  and  such  enrolment  is  to  be  of  the 
same  force  in  law,  to  all  intents  and  purposes,  for  so  much 
of  them  as  shall  be  enrolled,  as  the  same,  being  extant  and 
remaining  ought  to  be. 

To  make  these  enrolments  of  further  security,  it  is  also 
provided  that  no  fines,  proclamations  upon  fines,  or  com- 
mon recoveries,  shall  be  reversed  for  false  orincongriieJjiitin, 
rasure,  interlining,  misentering  of  any  warrant  of  attor- 
ney, or  of  any  proclamation,  misreturning,  or  not  returning 
of  the  sherifi',  or  other  want  of  form  in  words  and  not  in 
substance.  Persons  taking  the  acknowledgment  of  a  fine 
or  warrant  of  attorney  of  a  tenant  or  voucliee  for  sufiering 
a  recovery,  shall,  with  the  certificate  of  the  concord  and 
warrant,  certify  the  day  and  year  when  the  same  were  ac- 
knowledged ;  nor  is  the  clerk  to  receive  the  certificate  any 
otherwise,  under  pain  of  £5. 
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To  carry  this  act  into  execution,  it  is  also  enacted  that 
there  shall  be  an  office,  called  the  Office  of  Enrolment^  of 
writs  for  tines  and  recoveries,  under  the  care  and  charge 
of  the  puisne  judges  of  the  Common  Pleas.  As  to  fines, 
it  is  further  directed  that  the  chirographer  shall  make  out 
for  every  county  a  table,  containing  tlie  fines  passed  in 
every  one  term,  to  he  hung  up  all  the  term  next  after  the 
engrossing,  in  some  open  place  in  the  Common  Pleas;  and 
shall  deliver  to  every  sherifl',  before  the  assizes,  a  copy  of 
fines  levied  for  his  county,  to  fix,  every  day  during  the 
assizes,  in  some  open  place  in  court,  under  penalty  to  the 
chirographer  and  sherifi",  whoever  omits  his  part,  of  £5. 

The  construction  of  the  late  statutes  of  fines,  4  Henry 
VII.,  and  32  Henry  VIIL,  was  not  settled  till 

statute  of  fiuea.        n,        \  i    i       ,  i  i  ■  jj.-  x*  •      • 

after  long  debate  and  some  dilierence  oi  opinion 
among  the  judges  («).  It  was  much  agitated  in  the  be- 
ginning of  this  reign  whether,  if  the  five  years  had  com- 
menced, and  upon  the  death  of  the  ancestor  the  right 
descended  to  an  infmt,  the  infant  should  be  bound,  or 
should  have  another  five  years  after  became  of  age.  This 
was  the  point  in  the  great  cause  of  Stowell  v.  Lot^d  Zouchj 

(a)  In  a  case  in  this  reign,  all  the  parts  of  a  fine  were  recited  and  perused, 
and  its  nature  described  and  determined  by  the  Qourt;  and  it  was  laid  down 
that  a  fine  was  a  conveyance  of  record.  It  was  also  said  that  there  were 
five  parts  of  a  fine:  1.  The  original  writ,  for  it  was  a  concord,  /?7ia/(S  concordia, 
in  a  suit,  and  hence  an  action  must  be  commenced;  2.  A  license  from  the 
crown  to  agree,  which  merely  amounted  to  a  fee  to  the  crown,  and  contained 
a  short  note  of  the  parties,  the  land,  etc. ;  3.  The  concord,  which  began 
thus:  "Et  est  concordia  tales  scilicet  quod  prsedict.  T.  et  E.  recognove- 
runt,  etc.,  esse  jus,"  etc.  And  note,  says  Lord  Coke,  that  this  is  the  founda- 
tion and  substance  of  the  fine,  for  the  concord  is  its  ground  and  substance ; 
4.  Tlie  note  of  the  fine ;  and  this  was  but  an  abstract  out  of  the  concord ; 
but  it  is  to  be  observed  that  in  the  old  books  the  uote  of  the  fine  is  taken  for 
the  fine  itself  (12  Hen.  IV.,  16;  22  Hin.  VL,  51):  but  it  was  always  under- 
stood of  the  concord;  5.  The  foot  of  the  fine,  which  began  thus:  "Hsec  est 
finalis  concordia  facta  in  curia  Domini  Regis,"  etc.  So  that  the  foot  of  the 
fine  included  the  whole,  and  had  the  day,  year,  and  place,  and  before  what 
judge  the  concord  was  made.  And  a  fine  was  said  to  be  engrossed  when  the 
chirographer  made  the  indenture  of  the  fine,  and  delivered  them  to  the 
party  to  whom  the  conusance  was  made.  And  at  the  common  law,  immedi- 
ately after  tlie  fine  was  engrossed, it  was  sent  into  the  treasury  (17  Edw.  HI., 
fol.  29).  But  by  the  statute  of  5  Henry  IV.,  it  was  enacted  that  all  the  parts 
of  the  fine  should  be  enrolled  with  the  chief  clerk  of  the  bench,  who  was 
the  cusios  brevium,  before  the  chirographer  had  them  out  of  court.  And 
before  this  statute,  the  custos  brevium  had  not  any  record  of  the  fine,  but  the 
chirographer;  and  nothing  remained  with  the  Chief-Justice  of  the  Common 
Pleas  but  the  license  to  accord,  containing  a  short  note  of  the  fine.  But  it 
is  provided  by  the  same  statute  that  the  original  writ  should  be  of  record 
(5  Coke's  Heps.,  38). 
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in  the  4th  year  of  the  queen.  The  ancestor  of  Lord  Zouch, 
being  disseizor  of  Stowell,  the  grandfather  of  the  demand- 
ant levied  a  fine  witli  proclamations.  The  disseizee  died 
three  years  after,  but  within  the  five  years,  leaving  the 
demandant  his  heir  within  age,  who  came  of  full  age. 
after  the  five  years  expired,  and  within  a  year  afterwards 
entered  to  avoid  the  fine,  and  then  brought  the  present 
writ  of  entry.  It  was  long  argued  in  the  Common  Pleas 
whether  the  entry  was  good.  The  Chief-Justice  Dyer  and 
"Weston  were  of  opinion  it  was  not ;  on  account  of  this 
difierence  of  opinion,  they  adjourned  the  matter  into  the 
Exchequer  Chamber  for  further  argument ;  and  here  the 
judges  difitered.  For  it  was  held  by  Harper  (who  had 
been  counsel  for  Stowell,  and  upon  the  death  of  Brown 
was  made  a  judge),  by  Walsh,  and  by  Saunders,  chief-baron, 
that  the  law  was  with  Stowell  ;  all  the  others  held  the  con- 
trary, and  to  them  Walsh  also  came  over,  having  changed 
his  opinion  after  the  argument;  so  that  judgment  was 
given,  with  the  dissent  only  of  Harper  and  Saunders,  that 
the  five  years,  when  once  commenced,  should  run  on  so  as 
to  bar  an  infant. 

To  comprehend  what  was  said  in  support  of  the  two 
opinions,  the  act  must  be  considered  as  divided  into  four 
parts;  the  body,  the  exception,  the  first  saving,  and  the 
second  saving;  so  that  they  made  five  points  to  discuss: 
1st,  Whether  Stowell  should  be  bound  by  the  purview, 
or  whether  he  should  be  out  of  it  by  reason  of  the  ex- 
ception. 2dly,  If  he  was,  whether  he  has  availed  himself 
of  the  time  prescribed  by  the  purview,  odly,  If  he  was 
bound  by  the  body,  and  not  within  the  exception, 
whether  he  should  be  aided  by  the  first  saving.  4thly, 
If  not,  whether  he  shall  be  aided  by  the  second  saving. 
The  fifth  point  was  the  equity  of  the  act. 

Those  who  argued  for  the  demandant  fought  through 
every  branch  of  the  act,  maintaining  that  Stowell  was 
not  bound,  or  if  bound,  was  aided  by  the  exceptions  or 
savings;  and  the  substance  of  what  they  said  seems  to 
have  been  this.  They  first  considered  the  effect  and 
operation  of  a  fine  at  common  law,  and  before  the  statutes. 
They  admitted  the  great  power  that  was  ascribed  to  it  by 
our  old  law ;  but  yet  there  was  always  a  tenderness  for 
former  rights,  and  the  time  of  a  year  and  a  day  was 
limited  within  which  persons  who  had  a  right  might  put 
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in  their  claim  ;  and  it  was  not  till  tliat  indulgence  had 
been  neglected  that  a  person  was  barred.  But  those  w^ho 
Avere  expected  to  make  this  claim  were  persons  of  full  age, 
who  had  sufficient  discretion  to  pursue  and  vindicate 
their  rights.  Infants  were  not  precluded  even  after  the 
year  and  day  had  expired ;  and  this  is  plainly  intimated, 
first  by  the  statute  de  donis,  which  says  that  it  shall  not  be 
necessary  for  the  reversioner  to  put  in  his  claim,  although 
of  full  age;  secondly,  by  statute  de  modo  levandi  fines,  which 
says  a  fine  bars  all  persons  being  of  fidl  age.  And  if  in- 
fants are  not  bound  to  claim  within  a  year,  they  are 
bound  to  no  time  at  all,  not  to  year  and  day  after  they 
come  of  age.  And  Brown  therefore  said  if  a  disseizor 
levied  a  fine,  and  the  disseizee,  being  of  full  age,  died 
within  the  year  without  claim,  and  the  right  descended 
on  his  heir  within  age  (which  was  precisely  the  case  here), 
he  was  not  bound  by  tlie  time  having  first  attached  in  his 
father.  For  the  same  reason  which  exempted  him,  being 
an  infant,  from  making  claim  within  the  year  and  day, 
if  he  had  right  at  the  time  of  the  fine,  exempts  him, 
being  an  infant,  now  tlie  right  descended  within  the  year 
and  day;  for  the  father  w^ho  died  before  the  time  was 
elapsed,  could  not  be  said  to  have  surceased  during  the 
year  and  day,  and  the  infant  was  bound  to  no  time, 
being  within  the  same  reason  of  law  as  where  he  had 
right  at  time  of  the  fine.  The  same. where  there  was 
tenant  for  life,  with  reversion  to  an  infant,  and  the  tenant 
aliened,  and  a  tine  was  levied,  and  tenant  died  within  the 
year,  the  infant  was  at  large.  Thus  the  law  stood  before 
the  Statute  of  !N^on-Claim,  34  Edward  III.,  after  which 
the  law  authorized  a  claim  at  any  time. 

The  stat.  4  Henry  VII.,  the^^  said,  was  to  remedy  the 
mischief  introduced  by  the  Statute  of  iSTon-Claim,  and 
to  restore  the  credit  of  fines,  by  obliging  parties  to  make 
their  claim  as  at  common  law,  within  a  limited  time  ; 
but  that  time  was  enlarged  from  one  year  and  a  day  to 
five  years.  The}--,  therefore,  considered  much  of  the  above 
reasoning  to  be  still  applicable  to  all  entries  to  defeat 
fines  :  and  as  to  the  stat.  4  Henry  VII.,  they  maintained 
that  Stowell  was  out  of  the  letter,  or  at  least  out  of  the 
sense  of  the  letter  of  every  branch  of  it ;  and  if  he  was 
within  the  letter  of  any  branch,  he  was  at  large  by  some 
other  branch,  and  so  not  bound. 


CHAP.  XXXIII.]  STATUTE   OF   FINES.  265 

Now,  as  to  the  first  point,  they  said  that  by  the  body 
of  the  act  privies  and  strangers  were  to  be  bound,  except  in- 
fants, etc.  And  liow  does  the  present  case  stand  ?  Why, 
Stowell,  the  grandfather  was  a  stranger  to  the  fine,  and 
so  was  bound  ;  but  Stowell,  the  heir,  was  a  stranger,  but 
he  was  within  age,  and  so,  by  the  exception  not  bound  ; 
being  excepted,  he  is  the  same  as  if  the  act  had  not  been 
made,  unless  the  saving  had  followed  to  qualify  the  ex- 
ception, and  that  obliges  him  to  claim  within  live  years. 
And  because  it  was  said,  on  the  other  side,  that  the  per- 
sons intended  by  the  exception  were  those  who  had  right 
at  the  time  of  the  tine,  which  Stowell  had  not,  and  so  is 
not  within  it ;  and  in  proof  of  this  the}'-  alleged  the  first 
saving  clause,  which  speaks  of  persons  having  right,  which 
they  said,  must  mean  at  the  time  of  the  fine.  In  answer 
to  this,  it  was  said  that  the  act  was  general,  and  was 
meant  to  bar  as  well  those  who  had  any  pretended  right, 
as  those  who  had  a  real  right,  for  the  object  was  to  obtain 
peace  and  quiet,  and  the  statute  would  be  as  useful  a  plea 
in  bar  to  one  as  the  other;  and  the  clause  they  allege  is 
general,  having  right,  that  is,  at  the  time  of  entr}^  and  not 
at  the  time  of  the  fine ;  and  it  was  more  material  to  bar 
those  who  had  right  at  the  time  of  the  suit  (when  it  was 
to  be  tried)  than  at  the  time  of  the  tine,  for  that  might 
afterwards  pass  away :  therefore  they  said  there  was 
nothing  in  the  exception,  nor  in  this  alleged  cause, 
nor  the  following,  that  showed  the  persons  excepted 
were  such  as  had  right  at  the  time  of  the  fine.  Stowell, 
therefore,  was  within  the  exception  ;  and  further,  if  he  is 
not  within  the  exception,  he  is  not  within  the  purview  ; 
for  it  would  have  been  idle  to  excejjt  any  but  those  who 
would  be  bound  by  the  purview;  so  that  the  argument 
was  retorted  upon  those  who  adduced  it:  and  qudcunque 
via  data,  Stowell  is  not  bound,  and  has  time  to  enter 
within  five  years  after  his  full  age.  But  admitting  him 
to  be  comprised  within  the  exception,  they  said  he  had 
complied  with  that  clause  which  binds  persons  excepted 
to  make  their  entry  within  five  years,  by  entering 
within  five  years  after  he  came  of  full  age,  and  that  was 
the  second  point. 

Admitting  the  demandant  to  be  bound  by  the  body  of 
the  act,  and  not  to  be  within  the  exception,  then  they 
contended  he  was  aided  by  the  first  saving,  and  this  was 
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the  third  point  in  the  cause.  Kow  they  said  the  saving 
was  to  Stowell  the  grandfather  and  his  heirs,  which  in- 
chides  the  demandant,  hut  then  it  is  on  condition  of  pur- 
suing his  remed}'  within  iive  years.  And  here  they  said 
the  statute  must  be  construed  by  the  usage  of  the  common 
law,  and  that  did  not  require  infants  to  pursue  their  de- 
mands, for  all  actions  by  infants  would  be  fruitless,  as  the 
parole  might  demur,  and  the  like ;  therefore,  though  the 
right  of  Stowell  is  saved  under  the  word  heirs,  yet  when 
the  act  says  so  that  then  pursue,  etc.,  it  must  mean  such 
heirs  as  are  of  full  age  and  able  to  sue.  And  statutes, 
they  said,  had  alwaj'S  been  construed  with  such  reserve ; 
for  Stat.  Westminster  2,  c.  25,  which  says  that  a  disseizor 
in  assize,  who  vouches  a  record  and  fails,  shall  be  im- 
prisoned, has  been  construed  not  to  extend  to  an  infant ; 
and  again,  notwithstanding  the  general  words  of  stat. 
Westminster  2,  c.  11,  auditors  cannot  commit  an  infant  to 
the  next  gaol,  and  so  under  stat.  Westminster  2,  c.  6,  an 
infant  who  ravishes  the  king's  ward  cannot  be  imprisoned. 
In  these  and  other  statutes,  though  an  infant  is  within 
the  letter,  he  has  always  been  construed  to  be  without  the 
meaning,  because  of  his  want  of  discretion. 

And,  in  this  case,  they  said  the  construction  ought  to 
be  made,  for  in  preservation  of  a  right,  a  right  favored 
b}'  the  old  law,  which,  as  has  been  already  shown,  would 
not  suffer  infants  to  be  barred  b}-  a  fine ;  and  as  this  stat- 
ute was  in  support  of  the  common  law,  it  ought  to  be 
construed  in  the  same  way.  And  they  thought  this  con- 
struction would  be  well  warranted  if  there  had  been 
nothing  else  in  the  fact  to  favor  it. 

But  this  construction  appears  to  be  pointed  out  by  other 
parts  of  the  act ;  for  if  tlie  act  in  the  exception  protects 
those  who  had  a  present  right,  and  were  under  the  disa- 
bility of  infancy',  does  not  the  same  intent  hold  place 
with  respect  to  rights,  which  are  not  bound  until  five 
years  are  passed,  come  to  such  disabled  persons  within  the 
five  years  ?  There  is  the  same  reason  to  allow  it  at  the  end 
as  at  the  commencement  of  the  five  years.  And  he  said  by 
the  second  saving  future  rights  were  protected,  -so  that  they 
or  their  heirs  take  their  action  next  after  that  they,  etc.,  which  is 
the  same  as  saying  next  after  that  he  or  his  heirs  are  of 
full  age.  So  they  took  this  second  saving  as  a  construc- 
tion of  the  first,  and  argued  that  if  in  a  future  right  the 
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heir  was  to  have  five  years  after  he  was  of  full  as^e,  a  for- 
tiori^ Stowell  should  have  it  to  suport  a  present  right. 

Further,  they  said,  as  to  the  fourth  point,  if  Stowell 
was  hound  hy  the  hody  of  the  act,  and  is  not  within  the 
exception,  nor  the  first  saving,  he  was  yet  within  the 
second.  For  the  right  came  to  Stowell  hy  descent;  \t  first 
descended  to  him  after  the  fine,  and  it  descended  by  cause  or 
matter  had  or  done  before  the  fine,  for  the  disseisin  was  hefore 
the  fine,  by  means  of  which  the  possession  went  one  way, 
and  the  right  remained  in  another,  so  that  every  word  of 
the  clause  is  satisfied.  And  though  the  right  was  in  the 
grandfather,  yet  Stowell  was  the  first  to  whom  it  de- 
scended, and  then  it  descended  in  another  way  than  it 
was  in  the  grandfather,  and  so  may  be  considered  as  an- 
other person  than  the  heir  of  the  grandfather  who  was  of 
full  age,  and  therefore  he  is  within  the  words,  so  they 
contended  he  was  within  the  second  saving.  But,  if 
Stowell  was  within  the  body  of  the  act,  and  not  com- 
prised in  the  exception,  nor  the  first  or  second  saving, 
they  then  resorted  to  the  fifth  point,  and  maintained  that 
he  should  be  aided  by  the  equity  of  the  act. 

The  justices  who  argued  on  the  other  side  were  Carey 
(who  had  been  counsel  for  the  tenant,  and  was  made  a 
judge  of  the  King's  Bench  upon  the  death  of  Corbet), 
Southcote,  Weston,  Whiddon,  and  the  two  chief-justices, 
Dyer  and  Catline ;  and  they  began  by  impressing  that 
great  consideration  respecting  fines,  namely,  that  they 
were  designed  for  quiet  and  security  of  property,  and 
that  great  mischief  had  been  introduced  by  the  Statute 
of  Non-Claim,  which  annihilated  this  principal  eftect  of 
a  fine.  By  this  reasoning  they  seemed  to  intimate  that 
the  governing  idea  in  the  making  of  stat.  4  Henry  VII., 
and  in  the  construction  of  it,  should  be  the  silencing  of 
claims,  and  the  barring  dormant  rights.  And  they  were 
all  of  opinion  that,  upon  weighing  the  statute,  Stowell 
seemed  to  be  entitled  to  no  benefit  of  his  nonage,  but  that 
he  should  be  concluded  by  the  purview  of  the  act,  and 
was  not  let  at  large  by  any  of  the  other  branches. 

They  said  that  the  purview  was  as  full  and  as  strong  as 
words  could  be ;  it  declares  that  it  shall  be  a  final  end,  and 
conclude  privies  as  well  as  strangers  ;  and  it  could  not  be  said 
to  be  final  if  others  were  to  set  up  claims  against  the  conusee, 
and  the  intention  was  not  so  much  to  preserve  old  rights 
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as  to  extinguish  them.  And  Catline  said  all  infants  were 
bound  which  were  not  within  the  exception,  for  if  he  levied 
a  fine  with  proclamations,  he  could  not  hnv^i  a  writ  of  error, 
because  he  is  not  within  the  exception,  for  those  excepted 
are  infants,  not  parties  to  the  fine ;  but  he  being  pyn^jy  is 
bound  by  the  purview,  but  some  of  tlie  judges  thought  this 
case  within  the  exception.  The}^  all  contended  that  the 
exception  included  such  infants  as  had  right  at  the  time  of 
the  fine,  and  no  others ;  and  here  the  purview  being  against 
those  who  have  right,  it  would  be  idle  to  except  infants 
who  had  none.  And  as  to  what  had  been  said,  that  the 
purview  and  exception  be  construed  as  well  against  those 
who  had  no  right  as  those  who  had,  they  said  that  right  or 
no  right  was  of  no  consequence,  for  the  fine  might  be  pleaded 
equally  against  both  ;  but  the  matter  was  claim  of  the  right 
or  non-claim  within  the  five  years,  and  that  would  be  the 
issue;  and  in  every  action  brought  a  right  is  claimed,  and 
by  such  a  plea  the  right  would  he  confessed  and  avoided ; 
therefore,  if  no  well-founded  rigljt,  it  would  be  still  ad- 
mitted to  be  such  by  the  pleadings.  Therefore  it  is  not 
p)roper  to  say  that  the  act  is  made  against  those  who  claimed 
no  right.  The  purview,  they  said,  most  certainly  extended 
only  to  those  who  claimed  a  right,  or  had  title  or  right  in 
possession,  reversion,  or  remainder  to  the  thing  comprised 
in  the  fine  at  the  time  it  was  levied,  or  afterwards,  upon 
cause  arising  before ;  and  the  exception  of  infants  means 
such  as  had  right  at  the  time  of  the  fine,  which  Stowell  is 
not,  for  his  grandfather  then  had  it,  and  the  purview  takes 
effect  against  him.  And  having  right,  etc.,  in  the  latter 
clause,  they  said,  meant  at  the  time  of  the  fine.  So  they 
clearly  held  Stowell  not  within  the  exception. 

As  to  the  first  saving,  they  said  it  was  general,  and  ac- 
companied with  a  condition  which  ought,  in  reason,  to  be 
taken  as  generally  as  the  saving.  The  saving  is  to  all  j^er- 
sons  and  their  heirs,  etc.,  so  that  they,  etc.,  which  word  they 
means  the  person  who  had  right,  and  his  heirs,  which 
means  generally  every  heir,  whether  within  or  of  full  age  : 
again,  so  that  they,  etc.,  namely,  he  and  his  heirs,  whether 
within  age  or  not,  pursue  the  remedy  there  offered.  And 
if  the  condition  was  construed  as  confined  to  heirs  of  full 
age,  it  would  be  lame,  because  it  would  not  be  as  full  as 
the  saving;  and  if  they  meant  it  should  extend  only  to  the 
heir  of  full  age,  there  would  have  been  some  provision 
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that  should  bind  him  to  pursue  his  remedy  when  he  came 
of  age,  as  was  done  with  regard  to  those  who  had  present 
right  at  the  time  of  the  fine,  or  a  future  right.  But  tliey 
certainly  meant  that  infants  should  be  included.  And  when 
it  is  considered  tl^at  the  great  object  was  to  attain  peace 
and  security  in  estates,  it  was  no  unusual  policy  that  a  rare 
case,  like  the  non-age  of  an  infant,  should  not  be  suffered 
to  impede  a  design  which  extended  for  the  benefit  of  the 
whole  kingdom.  For  if  every  infant  was  to  have  five  years 
de  novo^  the  delay  and  mischief  might  be  infinite  ;  for  Stow- 
ell  might  die  before  the  five  years  elapsed,  and  leave  an 
heir  within  age,  and  he  another,  and  so  on  for  a  century  to 
come,  which  would  lead  to  innumerable  inconveniences 
and  difficulties  in  all  matters  of  title,  and  such  uncertainty 
in  the  trial  of  them  ;  and  this  was  not  consonant  to  the 
inclination  which  had  lately  been  shown  by  parliament,  as 
appeared  by  the  stat.  32  Henry  VIIL,  for  the  limitation  of 
suits,  and  the  amendments  made  therein  by  stat.  1  Mary, 
c.  5.  So  they  all  concluded  that  the  five  years  attached  in 
the  grandfather  ought  to  be  pursued  by  his  infant  heir  the 
same  as  they  should  have  been  by  himself,  for  they  can 
admit  of  no  intermission,  but  must  continually  pass  on. 
Dyer  denied  the  case  quoted  by  Brown  of  a  fine  levied  be- 
fore the  Statute  of  Non-Claim,  for  he  said  the  infant  heir 
should  be  bound,  inasmuch  as  his  ancestor  was  of  full  age. 
As  he  was  not  aided  by  the  first  saving,  so  they  held  him 
not  aided  by  the  second,  and  for  these  reasons  :  This  clause 
was  to  other  persons,  which,  they  said,  must  be  understood 
to  exclude  those  comprised  in  the  exception  and  first  saving, 
that  is,  to  those  who  had  not  a  present  right  at  the  time  of 
the  fine,  and  to  their  heirs.  Now  the  grandfather  is  within 
the  first  saving,  but  lie  had  not  performed  the  condition  of 
it,  namely,  to  pursue  his  right;  and  Stowell,  being  his  heir^ 
is  as  the  same  person  with  him,  as  to  the  right,  and  so  he 
is  also  within  it.  So  that  Stowell  being  in  the  first  saving, 
is  excluded  from  the  second  by  the  term  "  others.^'  Again, 
it  was  said  by  Dj'er,  that  he  was  excluded  from  the  second 
saving  by  the  word  ''^Jirst;"  whicli  word,  he  thought,  was  put 
into  the  statute  for  some  great  purpose,  for  stat.  1  Richard 
III.,  c.  7,  had  all  the  words  of  the  purview  and  body  of 
this  act,  except  the  word  ^'- first"  which  was,  therefore,  "not 
added  for  nothing;  and  this  word  should  be  joined  to  each 
of  the  words,  accrue,  remain,  descend,  or  come.  So  that  to 
23* 


270  ELIZABETH.  [CHAP.  XXXIII. 

take  advantage  of  this  clause,  the  foundation  of  his  title 
ought  to  be  before  the  fine,  and  ought  first  to  come  after 
the  proclamations  ;  as,  for  an  example,  among  many  others, 
if  a  mortgagee  is  disseized,  and  a  line  is  levied  by  the  dis- 
seizor, and  Eve  years  pass,  and  then  the  mortgager  tenders 
the  money,  he  shall,  by  this  second  saving,  have  five  years 
after  the  tender ;  and  so,  many  cases  were  put  where  land 
might  remain,  descend,  or  come  after  the  fine,  upon  cause 
arising  before.  But  here,  though  the  right  first  descended 
after  the  fine,  yet  this  was  not  upon  any  matter  or  cause 
before  the  fine,  for  the  disseisin  was  not  the  matter  that 
caused  him  to  have  the  right,  for  he  would  have  had  it 
without  the  disseisin  by  descent.  But  the  makers  of  the 
act  intended  some  special  matter,  which  should  be  the 
eflicient  cause  of  Stowell  having  the  right,  and  such  a  right 
as  was  not  in  any  before  it  was  in  him,  which  is  not  the 
case  here :  the  right  having  been  first  in  the  grandfather 
and  descended  to  him,  and  was  saved  to  him  and  his  heirs 
by  the  first  saving ;  and  if  it  should  be  said,  that  it  was 
also  saved  to  the  heir  by  the  second  saving,  because  it  de- 
scended to  him,  then  one  of  the  savings  would  be  super- 
fluous. Therefore  they  all  agreed  Stowell  not  within  it ; 
and  the}'  likewise  held  he  should  not  be  aifled  by  equity. 

These  were  the  reasons  given  by  those  who  argued  by 
Lord  Zouch ;  and  they  had  the  eftect  of  inducing  Walsh 
to  alter  his  opinion;  so  that  judgment  was  given  with 
the  assent  of  all  but  the  Chief-Baron  Saunders  and  Har- 
per, who,  it  must  be  remembered,  had  been  previously 
prepossessed  by  being  counsel  for  Stowell :  and  it  is  said 
that  Corbet,  upon  whose  death  Carey  had  been  made  a 
judge,  had  written  an  argument  on  the  same  side.  So 
that  this  judgment  seems  to  be  settled  by  very  great  au- 
thority, as  well  as  upon  great  deliberation.  It  had  taken 
up  the  minds  of  lawyers  for  some  time ;  we  are  told  each 
judge  took  a  whole  day  to  deliver  his  argument,  and  the 
cause  depended  from  4  Elizabeth  to  11  Elizabeth,  when 
judgment  was  given  in  the  Common  Pleas.' 

A  record  of  a  fine  stated  one  of  the  proclamations  to  be 
made  on  a  Sunday  ;  and  as  the  proclamations  in  this  term 
could,  on  that  account,  be  only  three,  it  was  readily  agreed 
that  such  fine  had  not  the  binding  force  given  by  stat.  4 

^  Plowd.,  355-375. 
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Henry  VII.  But  it  was  argued,  that  the  fine  was  wholly 
void ;  for  the  party  having  the  choice  of  levying  his  fine 
at  common  law,  had  chosen  to  pursue  the  statute,  and  not 
adhering  to  it,  the  whole  was  void.  But  all  the  justices 
held,  that  the  statute  did  not  ordain  a  new  form  of  a  fine  ; 
but  a  fine  remains  in  substance  as  it  was  before  the  act; 
and  it  binds  before  the  proclamations,  and  the  proclama- 
tions are  a  new  entry,  and  a  separate  record  from  the  fine  ; 
and  error  in  them  is  no  error  in  the  fine  ;  accordingly, 
judgment  was  given  in  the  King's  Bench  for  reversing 
the  proclamations,  and  that  the  fine  should  stand  in  force.^ 

The  object  here  seems  to  have  been  to  animl  tlie  fine, 
and  to  avoid  the  discontinuance,  according  to  the  o[)inion 
of  Plowden  and  others  ;  for  the  proclamations  might  have 
been  avoided  by  plea  merely  ;  and  it  liad  been  so  adjudged 
two  years  before,  on  demurrer  in  another  action  relating 
to  the  same  entail,  and  the  same  parties,-  as  appears  both 
from  Plowden  and  Dyer. 

The  nature  and  eitect  of  the  proclamations  on  a  fine 
occasioned  new  debates  on  this  ancient  security.  Many 
doubts  arose  on  this  subject.  One  was,  where  a  remainder- 
man in  tail  granted  a  lease  on  fine  sur  grant  et  rendre,  and 
all  the  proclamations  passed  after  his  death,  and  then  the 
tenant  for  life  of  the  preceding  estate  died  ;  this  was  the 
case  of  Smith  v.  Stapleton ;  and  it  was  held,  after  some 
argument,  that  the  fine  was  not  avoided  by  the  descent  of 
the  remainder,  notwithstanding  the  proclamations  passed 
after  the  remainder-man's  deatli.^ 

A  fine  with  proclamations,  by  force  of  stat.  4  Henry 
VII.,  and  32  Henrj-  VIII.,  was  construed  to  be  a  complete 
bar  to  the  issue,  whatever  became  of  the  estate  conveyed 
by  the  fine,  or  whatever  claim  might  be  made  by  the  heir  ; 
for  after  the  proclamations  passed,  the  heir  was  estopped 
to  claim  anything.  This  appears  from  several  determina- 
tions in  this  reign,  but  particularly  from  the  famous  cases 
of  Lord  Zouch,  and  those  of  Archer  and  of  Purslowc.  In 
Archei^'s  case,  in  20  Elizabeth,  the  grandfather  and  his 
wife  were  seized  in  special  tail.  The  grandfather  died, 
and  the  father  disseized  the  grandmotlier,  and  levied  a 
fine  with  proclamations  ;  the  grandmother  died,  the  father 
died,  and  it  was  held,  that  the  son  was  barred,  notwith- 

»  4  and  5  Eliz.     Fi.-^h  v.  Broket,  Plowd.,  2(35.  ^  pjowd.,  430. 

=>  Ibid.,  266.     Dyer,  182,  55. 
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standing  tlie  fotlier  at  the  time  of  the  fine  levied  had  only 
a  possibility  to  the  estate-tail,  during  the  life  of  the  grand- 
mother, for  the  judges  expounded  stat.  32  Henry  A'^III., 
"entailed  to  the  person  levying,  or  to  any  of  his  ances- 
tors," so  as  that  the  line  should  bar  the  right  descending 
afterwards  ;  both  as  to  himself  and  those  who  were  heirs 
in  tail  to  him.'  Again,  in  Purslowe  sense,  in  24  Elizal^eth, 
where  the  proclamations  passed  pending  a  writ  of  forme- 
don,  it  was  held  by  the  whole  court,  that  the  fine  with 
proclamations  might  be  pleaded  in  bar ;  notwithstanding 
a  right  of  entail  descended,  and  the  right  was  pursued  im- 
mediately by  Ijringing  the  writ  of  formedon  ;  for  the  fine 
was  tlie  conveyance,  and  the  proclamations  are  but  a  short 
repetition  of  the  tine,  and  to  show  that  the  fine  is  levied 
according  to  stat.  4  Henry  YII.^ 

In  the  case  of  Lord  Zouch,  in  28  Elizabeth,  it  was  re- 
solved by  the  whole  Court  of  Common  Pleas,  that  the  heir 
in  tail  was  estopped  to  allege  the  seisin  and  continuance 
thereof  in  a  stranger,  at  the  time  of  the  fine  levied,  or  to 
aver  quod  partes  finis  nihil  hahuerant ;  and  upon  considera- 
tion it  was  further  held,  that  even  before  stat.  4  Henry 
VII.,  and  32  Henry  VIII.,  by  the  better  opinion  of  the 
books,  the  issue  in  tail  were  not  admitted  to  such  aver- 
ments'; and  this  they  thought  appeared  by  stat.  27  Ed- 
ward I.,  c.  1,  de  Jinibus  levatis.^ 

After  these  adjudications,  some  of  these  topics  were  re- 
considered in  the  great  case  of  fines  in  44  Elizabeth.  This 
was  upon  solemn  advice  and  argument  before  all  the  judges. 
The  case  which  gave  occasion  to  this  review  of  former  de- 
termination was  this :  A.  tenant  for  life  with  remainder  to 
B.  in  tail,  the  reversion  to  B.  and  his  heirs.  B.  has  issue, 
and  levies  a  fine,  and  dies  before  all  the  proclamations  are 
passed,  the  issue  then  being  beyond  seu  ;  the  proclamations 
are  made,  and  afterwards  the  issue  in  tail  returns,  and  makes 
claim  on  the  land  to  the  remainder  in  tail ;  and  the  judges, 
in  considering  this  case,  came  to  four  resolutions.  First, 
they  agreed  that  the  estate  which  passed  by  the  fine,  as  to 
the  estate-tail,  was  not  determined  by  the  death  of  B. 
Secondly,  that  although  a  right  of  estate-tail  descended  to 
the  issue,  because  the  tenant  died  before  all  the  proclanja- 
tions  passed,  yet  when  they  did  pass,  without  claim  made 

1  3  Eep.,  90.  '  Ibid.  '  ji^ij^^  gg. 
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on  the  land,  the  right  is  barred  by  stat.  4  Henry  VII.,  and 
32  Henry  VIII.  And,  thirdly,  which  was  the  principal 
point,  it  was  agreed  by  all  the  judges  but  three,  that  in 
the  present  case,  the  issue  being  heir  and  privy,  could  not 
by  any  claim  he  could  make  save  the  right  of  the  estate- 
tail,  which  descended  to  him,  but  after  the  proclamations 
made,  the  estate  was  barred  by  the  said  statutes  ;  and  for 
support  of  this  resolution  they  founded  themselves  chiefly 
on  the  above  cases  of  Lord  Zouch,  Archer,  and  Parsloiue. 
And  their  fourth  resolution  was,  that  the  issue  being 
privy,  and  out  of  all  the  savings  of  stat.  4  Henry  VII.,  is 
bound,  although  he  was  beyond  sea,  in  the  same  manner 
as  if  he  was  within  age,  under  coverture,  non  compos,  or 
in  prison;  and  in  this  opinion  they  all  agreed.^ 

The  decisions  in  all  the  foregoing  cases  were  calculated 
to  give  efficacy  to  a  fine  when  levied,  and  to  prevent  it 
being  invalidated  by  dormant  claims,  and  the  title  con- 
veyed it,  being  subjected  to  perpetual  hazards.  But  this 
was  only  to  secure  those  to  whom  a  fine  was  acknowledged 
by  persons  having  a  good  and  lawful  estate:  and  not  to 
protect  collusive  practices,  where  the  conusor  had  not  such 
estate  as  he  might  lawfully  pass  by  fine.  The  following 
was  an  instance,  where  a  fine  was  made  use  of  in  order  to 
trick  a  lessor  out  of  his  inheritance :  a  tenant  for  years, 
and  at  will,  and  also  by  copy,  demised  all  these  several 
lands  for  life,  and  then  levied  a  fine  of  these  together  with 
other  lands  of  which  he  was  seized  in  fee  in  the  same 
town;  and  after  five  years  had  passed  he  claimed  the  in- 
heritance, as  if  the  lessor  was  barred  by  the  fine  and  new 
claim.  These  were  the  circumstances  in  Ferrnor^s  case,  in 
44  Elizabeth.  This  being  a  point  of  great  importance, 
highly  concerning  the  common  conveyance  and  assurance 
of  estates,  the  lord  keeper  referred  the  consideration  of  it 
to  the  Chief- Justices  Pophara  and  Anderson,  who  tliought 
it  advisable  to  take  the  opinion  of  all  the  judges  upon  it ; 
and  after  two  days'  debate  at  Serjeants'  Inn,  it  was  held 
l)y  all  of  them,  except  two,  that  the  fine  was  no  bar ;  and 
for  this  opinion  they  gave  four  reasons:  First,  they  said, 
because  stat.  4  Henry  VH.  says  that  fines  are  for  avoiding 
of  strife;  and  covinous  transactions  like  this  by  lessees, 
to  the  prejudice  of  their  lessors,  would  be  the  cause  of 

»  3  Rep.,  84. 
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endless  strife  and  debate.  Secondly,  because  it  never 
could  be  intended  by  the  makers  of  the  act,  that  those 
who  could  not  levy  a  fine  should,  by  making  a  tortious 
estate,  be  thereby  enabled  to  do  it.  Thirdly,  because  all 
acts,  as  well  judicial  as  others,  and  which  of  themselves 
are  just  and  lawful ;  yet,  when  mixed  with  fraud  and  de- 
ceit, are,  in  judgment  of  law,  wrongful  and  illegal,  and 
therefore,  a  fine  levied  by  covin  shall  not  bind.  Fourthly, 
because,  by  the  demise  for  life,  the  lessee  had  so  contrived 
it  as  to  prevent  the  lessor  of  his  remedy  by  entry  or  action, 
as  he  did  not  know  of  the  demise,  which  did  the  wrong ; 
and  again,  the  lessee  having  lands  of  fee-simple  in  the 
same  town,  the  presumption  must  be,  that  the  fine  related 
to  them  ;  and  the  lessee  still  continued  in  possession  and 
payment  of  the  rent.^ 

The  notion  that  levying  a  fine  was  such  an  act  as 
amounted  to  an  extinguishment  of  a  proviso  in  a  deed, 
gave  occasion  to  the  great  debated  point  in  Lord  Crom- 
weWs  case,  the  circumstances  of  which  were  these :  A.y 
seized  in  fee  of  a  manor,  with  an  advowson  appendant, 
conveyed  it  by  bargain  and  sale  to  Andrews  in  fee.  By 
the  same  deed,  A.  covenanted  that  the  manor  should  be 
recovered  against  him  to  the  use  of  Andrews  in  fee,  ren- 
dering £42  rent  in  fee;  and  it  was  further  covenanted, 
that  a  fine  should  be  levied  of  the  manor  to  Andrews,  and 
that  Andrews  should  render  back  the  rent  in  fee,  with 
proviso  that  Andrews  should  by  deed  give  the  advowson 
to  A.  during  his  life ;  and  if  it  was  not  void  in  his  life, 
then  one  turn  to  his  executors.  And  it  was  further  cov- 
enanted, that  all  other  assurances  to  be  made  should  be  to 
the  above  uses.  A  recovery  was  sufiered  ;  and  afterwards 
A.  and  Andrews  levied  a  fine  to  one  Perkins  in  fee,  who 
rendered  a  rent  of  £42  to  A.  in  tail,  with  remainder  over 
to  another  in  fee,  and  rendered  the  manor  to  Andrews  in 
fee.  All  this  was  found  in  a  special  verdict ;  and  further, 
that  the  fine  was  not  levied  on  a  new  consideration,  but 
to  the  uses  of  the  deed.  Further,  Andrews  did  not  grant 
the  advowson  in  his  life  according  to  the  deed,  nor  did  A. 
request  him ;  but  after  Andrews'  death,  and  the  advowson 
became  void,  A.  entered  for  the  condition  broken.  And 
it  was  resolved  by  all  the  judges  in  the  Exchequer  Cham- 

1  3  Kep.,  77. 
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ber,  first,  that  this  proviso  was  a  condition  ;  secondly,  that 
by  the  recovery  Andrews  had  the  land,  and  A.  the  rent 
by  force  of  stat.  27  Henry  VIII.,  and  that  the  fine  levied 
by  A.  and  Andrews  to  Perkins  did  not  extinguish  the 
condition ;  for  it  was  declared  in  the  deed,  that  all  assur- 
ances should  be  to  the  uses  in  the  deed,  among  which  the 
fine  levied  to  Perkins  is  one ;  and  the  use  and  intent 
of  the  deed  was,  that  the  proviso  should  remain,  and  that 
the  estate  of  Andrews  should  be  subject  to  it ;  and,  there- 
foce,  the  fine  was  so  directed  by  the  general  covenant  as 
to  have  a  special  operation,  according  to  the  intent  of  the 
parties ;  namely,  that  the  condition  should  be  saved,  but 
the  right  and  title  to  the  manor  extinguished.^  And  this 
construction  was  to  take  place,  because  fines  and  recoveries 
are  common  assurances,  and  always  to  be  governed  by  the 
agreement  and  covenants  of  the  parties  ;  and  therefore,  as 
well  as  in  some  other  cases,  the  saving  need  not  be  in  the 
same  record  or  fine,  which  entirely  answered  the  objection, 
that  land  being  conveyed  by  the  fine,  the  saving  which 
was  in  the  covenant  could  not  preserve  the  condition ; 
and  this  was  supported  by  the  authority  of  many  cases. 
Another  reason  was,  because  the  bargain  and  ^le,  the  re- 
covery and  the  fine,  though  made,  sutfered,  and  levied  at 
different  times,  constituted  the  same  conveyance,  agree- 
ment, and  assurance. 

The  next  objection  was,  that  the  fine  being  on  grant 
and  rendre,  imports  a  consideration  in  itself,  and  therefore 
cannot  be  averred  by  parole  to  be  to  a  use,  though  it  might 
by  deed;  and  the  finding  of  the  jury  was  not  material. 
And  as  Perkins  had  the  land  by  fine,  his  estate  ought  not 
to  be  aftected  by  a  deed  made  between  A.  and  Andrews, 
to  Avhich  he  was  not  a  party.  And  to  enforce  this  objec- 
tion, many  reasons  were  urged,  as  that  the  general  cov- 
enant should  not  direct  the  use  of  a  fine  levied  upon  a 
new  consideration  and  agreement,  which  this  fine  does ; 
because  he  rendered  the  land  to  one  and  a  rent  to  the 
other ;  because  he  was  a  stranger ;  because  the  rent  is  in 
tail,  and  by  the  covenant  it  was  to  be  in  fee.  But  to  all 
this  it  was  answered  and  resolved,  that  where  there  was 
such  a  difterence  between  a  fine  per  grant  and  rendre  and 
an  agreement,  it  might  be  set  right  by  parole ;  that  Per- 

^  2  Rep.,  73. 
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kins  had  no  power  to  limit  a  use,  but  was  a  mere  instru- 
ment; that  although  the  estate  of  the  rent  was  altered, 
the  jury  had  found  there  was  no  new^  agreement,  but  that 
the  line  was  to  the  use  of  the  deed.  So  that  the  fine  was 
clearly  held  not  to  extinguish  the  condition,  but  to  be  to 
the  use  of  the  deed:  and  then,  fourth,  they  all  resolved, 
that  b}^  the  death  of  Andrews  the  proviso  or  condition 
was  broken,  and  therefore  the  entry  lawful.^ 

A  fine  might  be  so  levied  by  tenant  for  life  as  to  be  no 
forfeiture  of  his  estate;  as  in  Breedoii's  case,  where  tenant 
for  life  with  several  remainders  over  in  tail,  and  the 
tenant  for  life  and  the  first  remainder-man  join  in  levy- 
ing a  fine  to  one  in  fee,  who  renders  back  a  rent-charge  to 
the  tenant  for  life.  The  first  remainder-man  died  with- 
out issue ;  the  second  remainder-man  entered,  and  the 
tenant  for  life  distrained  and  avowed  for  the  rent :  and  it 
was  resolved  by  all  the  Court  of  Common  Pleas,  that  the 
fine  was  no  discontinuance  either  of  the  first  or  second 
remainder,  because  each  of  the  parties  to  the  fine  gave 
that  which  he  had  a  right  to  give  ;  that  is,  the  tenant  for 
life  gave  his  estate,  and  he  in  remainder  a  fee-simple  de- 
terminable on  his  estate-tail:  and  as  the  tenant  for  life 
gave  what  he  had  a  right  to  give,  the  law  will  not  con- 
strue it  a  forfeiture.  The  rent,  therefore,  w^as  held  to 
remain  after  the  death  of  the  first  remainder-man  in 
tail.- 

That  branch  of  the  stat.  27  Henry  VIII.  which  related 
to  jointures  began  also  now  to  be  better  under- 
oin  ures.  g^QQ^;^^  y^ q  have  seen  that  in  many  cases  where 
a  jointure  was  not  made  according  to  some  or  other  of  the 
descriptions  in  the  act,  it  had  been  attempted  to  recover 
dower,  as  if  it  was  not  barred;  but  the  justices  had  laid 
it  down  for  a  rule,  that  any  joint-estate  of  freehold  (ex- 
cept a  fee-simple)  to  be  held  after  the  coverture  was  sufii- 
cient  to  satisfy  the  statute.^  The  court  went  now  still 
further :  a  father,  upon  the  intended  marriage  of  his  son, 
made  a  feoft'ment  to  the  use  of  the  intended  wife  (naming 
her)  for  life.  This  was  Ashton's  case,  in  6  Elizabeth.  It 
was  thought  that  this  settlement,  being  made  not  by  the 
husband,  nor  of  his  land,  and  before  marriage,  was  not  a 
bar,  and  therefore  the  widow  brought  a  writ  of  dower  ; 

1  2  Rep.,  73.  «  40  Eliz.     1  Eep.,  76.  ^  Vide  ante. 
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but  the  above  objections  were  overruled.^  But,  on  a  sub- 
sequent occasion,  where  Sir  Morris  Dennis  had  covenanted 
to  stand  seized  to  the  use  of  himself  and  his  heirs  till 
marriage,  and  after  marriage  to  the  use  of  himself  and 
the  said  Elizabeth  (to  whom  he  was  to  be  married),  and 
on  a  writ  of  dower,  it  became  a  question  whether  this 
(with  an  averment  that  it  was  for  a  jointure)  should  be  a 
bar,  the  justices  were  divided;  for  Catline,  Saunders,  and 
Dyer  thought  that  it  was  an  estate  within  the  equity  of 
the  statute,  and  the  third  proviso,  which  speaks  of  a 
jointure  'pro  tcrmino  vitcB,  or  otherwise ;  and  I3rown  and 
Whiddon  were  of  a  different  opinion.^ 

Thus  stood  the  law  on  this  subject  when  Fermor^s  case 
came  before  the  Court  of  Common  Pleas  in  14  Elizabeth. 
The  decision  in  this  cause  has  since  been  looked  up  to  as 
a  leading  authority,  which  is  more  to  be  attributed  to  the 
full  manner  in  which  it  is  treated  by  the  reporter,  than 
that  any  great  accession  was  thereby  acquired  to  the  con- 
struction of  the  statute.  A  feoffment  had  there  been 
made  to  the  use  of  the  feoffor  for  life,  with  remainder  to 
his  wife  for  life,  and  remainder  over:  upon  a  writ  of 
dower,  this  matter  was  pleaded  in  bar ;  to  which  the 
widow  replied,  that  the  above  estate  made  to  her  on  con- 
dition she  should  perform  his  will,  and  she  prayed  the 
judgment  of  the  court  whether  the  tenant  should  be  re- 
ceived to  aver  that  the  estate  was  made  for  a  jointure  ; 
and,  upon  demurrer,  it  was  resolved,  first,  that  a  limita- 
tion in  remainder  to  the  wife  was  within  the  intent  of 
the  statute,  and  that  it  was  not  less  so  for  being  on  condi- 
tion ;  for  it  is  still  an  estate  for  life,  as  required  by  the 
statute,  and  the  condition  to  perform  her  husband's  will, 
though  a  consideration,  yet  it  might  very  well  be  averred 
to  be  for  a  jointure,  as  one  consideration  would  stand 
with  the  other;  and  all  this  was  adjudged  by  Dyer,  Mou- 
son,  and  Manwood  against  Harper,  as  appears  from  Dyer, 
317,  7;  for  Lord  Coke  speaks  as  if  the  court  was  unani- 
mous. These  were  the  principal  points  decided  in  this 
case,  being  such  upon  which  the  cause  rested  ;  but  the 
subject  of  jointures  was  very  fully  considered,  and  some 
other  points  were  resolved,  as  preparatory  to  found  or 
illustrate  the  principal  points,  in  the  course  of  which  the 

^  6  Eliz.     Dyer,  228,  46.  «  8  Eliz.     Dyer,  248,  78. 

VOL.  V.  —  24 


278  ELIZABETH.  [CHAP.  XXXIII. 

foregoing   cases  were   reconsidered,  and   the  judgments 
there  given  were  accounted  for  upon  principle. 

They  said,  that  the  five  estates  mentioned  in  the  act  are 
only  put  for  examples,  and  not  to  exclude  any  others 
which  are  within  the  meaning  of  the  makers  of  the  act, 
and  an  estate  in  remainder  to  the  wife  was  as  beneficial 
as  one  to  her  husband  and  her  for  life.  All  that  was  re- 
quired was  that  the  estate  should  be  limited  in  its  crea- 
tion to  take  eftect  immediately  after  the  husband's  death; 
which  seems  plainly  pointed  out  by  the  examples  given 
in  the  act ;  and  no  estate  should  be  taken  by  the  equity 
of  the  act,  which  did  not  give  the  same  benefit  to  the 
wife  as  all  those  do.  And  it  was  upon  this  principle,  they 
said,  the  cases  of  the  Duchess  of  Somerset  and  Ashton  before 
mentioned  were  determined.  And  upon  the  same  princi- 
ple they  held,  that  a  feofi'ment  to  the  use  of  the  feotfor  for 
life,  remainder  to  the  use  of  B.  for  life,  and  afterwards  to 
the  use  of  the  feoffor's  wife  for  life,  for  a  jointure,  it 
would  not  be  within  the  statute,  eve'h  though  B.  died 
before  the  feoffor.  And  thej'  defined  a  jointure  to  be  a 
competent  livelihood  of  freehold  for  the  wife,  to  take 
efiect  immediately  after  the  death  of  the  husband,  for  the 
life  of  the  wife,  if  she  is  not  the  cause  of  the  determina- 
tion or  forfeiture  of  it. 

It  w^as  said  by  Lord  Dyer,  that  the  averment  of  the  es- 
tate being  for  a  jointure,  though  against  the  express  con- 
dition, was  justified  by  the  case  of  Bitters  and  Beaumont,  4 
and  5  Philip  and  Mary,  Dyer,  146,  which  was  not  so  strong 
a  case  as  the  present ;  for  the  averment  is  given  by  stat. 
27  Henry  VIII.,  by  the  words,  '•'•for  the  jointure  of  the  icife." 
And  he  denied  the  case  in  Brook,  ride  ante,  where  it  is  said 
to  have  been  held,  that  a  fee-simple  was  no  jointure,  which 
might  perhaps  be  true  under  stat.  11  Henry  VII.,  but  is 
certainly  a  good  jointure  according  to  the  above  definition, 
and  clearly  within  the  equity  of  the  act,  and  the  words 
also  ;  for  the  act  says,  an  estate  for  life,  or  otherwise,  which 
surely  takes  in  a  fee-simple. 

One  of  the  points  which  branched  out  of  this  case,  and 
which  the  court  resolved,  was,  that  a  widow  cannot  waive 
a  jointure  granted  hfore  marriage;  and  they  thought  it  was 
plainly  implied  by  the  proviso  in  the  act,  which  allowed 
a  wife  to  refuse  a  jointure  made  after  marriage.  And  it 
was  said  that  land  given  in  part  of  a  jointure,  or  part  of 


CHAP.  XXXIII.]  OF   DEVISES    BY   LAND.  279 

dower,  shall  not  be  construed  a  bar,  but  shall  be  held  to- 
gether with  the  dower. 

After  Lord  Dyer  had  concurred  in  the  judgment  given 
in  Vernon^s  case,  and  has  so  recorded  it  in  his  own  report, 
we  are  astonished  to  find,  two  years  after,  that  he  declared 
himself  of  a  different  opinion  ;  for  he  says  of  himself, 
that  he  thought  an  estate  for  life  to  a  wife,  after  the  death 
of  a  husband,  could  not  be  termed  or  construed  a  jointure, 
for  two  causes;  first,  she  ought  to  take  an  estate  jointly 
with  her  husband,  according  to  the  etymology  of  the 
word;  secondly,  stat.  Richard  II.,  c.  6;  stat.  11  Henry 
YII.,  c.  20 ;  stat.  27  Henry  VIII.,  c.  10,  make  no  mention 
of  such  estates,  but  invariably  speak  of  a  joint  estate. 
But  this  opinion  is  accompanied  with  a  query,^  and  the 
doctrine  of  Veriion^s  case  seems  to  have  continued  in  full 
force. 

The  opinion  of  the  justices  in  the  time  of  Edward  VI., 
that  a  devise  by  will  is  no  bar  of  dower,  but  a 

1  1  1  j_         •     •     j_  1  Devises  by  will. 

benevolence,  and  not  a  jointure,  deserves  some 
consideration.  It  was  adjudged  in  38  Elizabeth,  in  Leah 
V.  Randall,  in  the  Court  of  Wards,^  that  in  a  devise  for 
life  to  a  wife,  generally,  it  cannot  be  averred  to  be  for  a 
jointure.  First,  because  a  devise  implies  a  consideration 
in  itself,  and  therefore  cannot  be  averred  to  be  for  any 
other  use  than  is  expressed  in  the  will,  and  shall  be  taken 
as  a  benevolence,  according  to  the  case  above  mentioned. 
Secondly,  by  the  stat.  32  and  34  Henry  VIIL,  the  whole 
will  ought  to  be  in  writing  ;  therefore  no  averment  can  be 
received  against  the  express  written  words.  But  they  re- 
solved, that  a  devise  may  be  made  for  a  jointure;  for  as 
an  estate  made  before  the  marriage  had  been  held,  by 
former  decisions,  to  be  good  within  the  equity  of  the  act, 
so  shall  a  devise  which  is  to  take  effect  after  the  dissolu- 
tion of  the  marriage  by  death.  And  this  is  one  of  the 
cases  where  an  act  under  the  authority  of  a  latter  statute 
shall  be  taken  within  the  equity  of  a  former  ;  for  a  devise 
was  not  lawful  till  stat.  32  Henry  VIIL,  which  was  five 
years  after  the  Statute  of  Uses  and  Jointures.^ 

A  devise  attended  with  the  following  circumstances,  oc- 
casioned a  judicial  decision  upon  three  very 
material  points.     A  man  devised  land  to  B. 

^  17  Eliz.    Dyer,  340,  50.        ^  4  jj^p^  4_        3  Vernon's  Case,  4  Kep.,  1. 


280  ELIZABETH.  [CHAP.  XXXIII. 

and  his  lieirs ;  after  that  he  purchased  other  lauds,  and 
then  B.  died  ;  then  the  devisor  said  to  the  heir  of  B.  that 
he  should  be  his  heir,  and  should  have  all  the  lands  which 
B.  was  to  have  had  by  the  will,  if  he  had  survived.  And 
it  was  debated,  1st,  AVhether  the  newly-purchased  lands 
did  not  pass  by  the  will ;  2dly,  Whether  by  the  death  of 
B.  in  the  lifetime  of  the  devisor  the  heir  took  nothing; 
and,  3dly,  Whether  the  verbal  declaration  of  the  devisor 
was  not  sufficient  to  give  him  the  land.  All  the  justices 
concurred  in  the  negative  of  these  propositions,  except 
that  Walsh  differed  from  them  in  the  principal  one,  which 
was  the  second.  This  was  the  case  of  Brett  v.  JRigden,  in 
10  Elizabeth,  and  as  it  was  a  determination  of  some  im- 
portance (particularly  the  second  point),  the  arguments  on 
both  sides  are  worth  remembrance. 

It  was  argued  in  support  of  the  first,  that  a  will  is  of 
no  force  or  effect  till  the  death  of  the  testator,  and,  there- 
fore, it  ought  to  be  construed  as  if  spoken  at  the  last  in- 
stant of  the  testator's  life;  and  then  the  gift  of  all  his 
lands  must,  to  have  its  proper  construction,  be  taken  to 
mean  all  he  had  at  the  time  of  his  death.  It  was  upon 
this  idea,  they  said,  that  if  a  tenancy  escheats  after  a  de- 
vise of  a  manor,  and  before  the  devisor's  death,  it  passes 
by  the  will.  Again,  if  a  will  of  land  was  made  by  a  feme- 
sole,  who  afterwards  married,  but  survived  her  husband, 
and  then  died,  this  will  would  be  good,  because  it  was  so 
at  her  death ;  and  if  it  was  considered  from  the  date  it 
ought  to  be  countermanded  by  the  intermarriage.  The 
words  were  so  general,  that  it  was  plain  that  the  testator 
meant  there  should  be  no  excej)tion ;  and  they  said,  if  a 
man  devised  all  his  plate,  and  then  bought  more,  and  so 
died,  the  devisee  should  have  all  he  died  worth  on  account 
of  the  largeness  of  the  words. 

On  the  other  side,  the  justices  said,  the  intent  was  the 
principle  that  was  always  to  govern  in  the  construction  of 
wills  ;  and  here,  when  he  made  his  will,  his  intent  was, 
the  devisee  should  have  the  land  of  which  he  was  then 
seized,  and  it  could  not  be  his  intent  to  give  what  he  had 
not ;  neither  had  he  purchased  the  new  laud  when  he  made 
the  publication  ;  and  when  the  will  was  consummated  by 
his  death,  that  consummation  must  be  consonant  to  and  in 
pursuance  of  the  commencement,  for  to  make  the  consum- 
mation differ  from  the  intent  at  the  commencement,  they 
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Sftid,  would  be  incongruous,  and  not  like  an  act  of  discre- 
tion, therefore  the  intent  at  the  time  of  making  and  of 
publication  should  govern ;  and  that  the  commencement 
of  wills  was  to  govern  was  proved  by  this,  that  if  a  feme- 
covert  devised  land  by  custom,  and  then  her  husband  died, 
and  then  she  died,  the  devise  would  be  void.  So  of  an 
infant  who  dies  of  full  age.  So  if  there  was  a  grant  of 
all  lands  held  by  T.  *S'.,  and  afterwards  the  grantor  pur- 
chases new  lands  held  by  T.  S.,  they  would  not  pass;  but 
they  admitted,  in  the  present  case,  if  there  had  been  a  new 
publication  of  the  will  after  the  purchase,  it  would  have 
been  sufficient.  To  all  which  it  was  added  by  the  Lord 
Dyer,  that  by  stat.  34  and  35  Henry  VIII.,  the  devisor 
must  be  seized  at  the  time  of  the  will. 

In  support  of  the  second  point,  it  was  urged  that  the 
testator,  by  devising  to  B.  and  his  heirs,  certainly  meant 
the  heir  should  take.  And  though  he  might  mean  that 
he  should  take  mediately  by  descent,  and  not  immediatel}^ 
yet  the  effect  being  that  he  should  have  some  estate,  and 
the  mode  of  estate  being  only  the  form,  it  would  be  strange 
to  say,  because  he  cannot  take  it  in  the  precise  form,  that 
therefore  the  substance  and  effect  of  the  will  should  be 
disappointed  by  adjudging  that  he  should  take  nothing. 
As  in  a  devise  to  the  wife  of  T.  S.,  if  T.  S.  dies,  and  she 
marries  some  one  else,  yet  she  shall  take,  because  the  effect 
was,  that  she  should  have  an  estate,  and  it  was  incidental 
whether  she  was  at  the  time  the  wife  of  T.  S.,  or  of  any 
other.  Again,  a  devise  to  A.  1?.,  dean  of  St.  Paul's,  and 
the  chapter  and  their  successors,  though  A.  B.  dies,  y&t 
the  land  shall  vest  in  the  new  dean  and  chapter.  For  the 
intent  was  that  the  chapter  and  their  successors  should  be 
benefited,  and  A.  B.  was  no  particular  cause  of  the  gift ; 
so  here  the  intent  was,  that  the  heirs  of  B.  should  have 
the  land  forever,  and  he  himself  was  only  one  of  the  causes 
of  the  gift.  It  was  a  rule  that  conditions  sliould  be  per- 
formed according  to  their  intent,  and  that  would  be  suffi- 
cient in  law,  though  the  words  were  not  exactly  pursued, 
and  a  fortiori  should  it  be  in  wills.  Thus,  in  21  Richard 
II.  land  was  devised  for  life,  remainder  to  the  church  of 
St.  Andrew,  and  when  it  was  said  that  the  church  was  not 
'persona  capax^  yet  the  devise  was  adjudged  good  to  the 
parson,  who,  though  not  named,  was  comprehended  in  it. 

But  all  the  justices,  except  Walsh,  argued  that  it  was  a 
24* 
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principle  in  law,  that  in  all  gifts,  whether  by  devise  or 
otherwise,  there  must  be  a  donee  in  esse  capable  to  take  the 
thing,  when  it  ought  to  vest ;  and  here,  as  the  thing  was 
not  to  vest  till  the  death  of  the  testator,  B.  was  not  then 
in  esse.  They  said,  the  heirs  were  not  named  to  take  im- 
mediately, but  only  to  express  the  quantity  of  estate  which 
B.  should  have,  for  he  could  not  properly  be  made  tenant 
in  fee,  without  naming  his  heirs.  It  was,  therefore,  in 
favor  of  B.  that  the  heirs  were  mentioned,  in  order  to  give 
B.  that  ajnple  and  complete  estate  which  he  might  dispose 
of  as  he  pleased.  They  said,  that  to  argue  that  the  heir 
should  take  it,  notwithstanding  B.  died  in  the  life  of  the 
testator,  naturally  led  to  this,  that  if  B.  had  died  without 
heir,  the  lord  should  have  it  by  escheat,  and  that  the  wife 
of  B.  should  be  endowed  ;  which,  and  some  other  conclu- 
sions, are  too  absurd  to  be  sought  for,  although  they  follow 
from  the  same  reasoning.  And  in  cases  of  chattels,  it 
might  with  the  same  reason  be  said,  where  a  lease  or  goods 
are  devised,  and  the  devisee  dies  in  the  life  of  the  testator, 
that  they  should  vest  in  the  executor  of  the  devisee. 
Therefore,  they  said,  such  things  as  would  follow  b}^  con- 
clusion if  the  estate  had  vested,  are  not  good  causes  to 
make  an  estate  vest  in  others  than  the  precise  person  to 
whom  they  were  limited.  These  were  the  reasons  upon 
which  the  justices  determined  this  point ;  but  "Walsh 
neither  adopted  the  reasons  nor  concurred  in  the  judg- 
ment, and  as  his  reasons  are  not  giv^en,  we  must  suppose 
he  concurred  in  some  or  all  of  those  which  we  before  gave 
as  the  argument  of  counsel  on  that  side. 

The  justices  were  unanimous  upon  the  third  point,  as 
they  first  were  upon  the  first.  This  opinion  thus  rested 
upon  the  stat.  32  and  34  Henry  VIII.,  which  requires  every 
will  of  land  to  be  in  writing ;  and,  therefore,  the  verbal 
declaration  made  to  the  heir  could  not  amount  to  any 
devise.^ 

These  were  the  resolutions,  and  this  the  state  of  opinions 
on  this  subject,  when  Corbet's  case  came  before  the  Court 
of  Common  Pleas  in  42  Elizabeth ;  and  there  it  was  resolved 
by  the  whole  court,  that  a  proviso  to  cease  an  estate-tail, 
as  if  the  tenant  in  tail  were  dead,  was  repugnant,  impossi- 
ble, and  against  law,  for  the  death  of  tenant  in  tail  was 

»  Plowd.,  341. 
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no  cesser^  but  only  his  death  without  issue.  Therefore,  the 
present  is  like  a  limitation  for  an  estate-tail  to  cease,  as  if 
the  tenant  iu  tail  had  granted  a  rent-charge,  or  made  a 
lease,  or  done  any  other  thing,  which  was,  in  truth,  no 
cesser  of  the  estate.  The  judges  gave  their  opinions  sever- 
ally upon  this  case;  the  Lord  Anderson  relied  upon  the 
case  of  Germain  v.  Arscot,  which  being  in  case  of  a  will 
was  stronger  than  the  present,  as  such  instruments  always 
receive  a  favorable  construction  ;  the  other  was  Cholmley  v. 
Humble,  which  was  a  use,  like  the  present ;  and  it  was 
clearly  held  in  that  case,  and  so  laid  down  in  the  present, 
that  no  limitation  could  be  made  of  a  use,  since  stat.  27 
Henry  VIII.,  which  could  not  be  made  of  a  state  in  pos- 
session. Walmesley  agreed  that  an  estate,  or  part  of  it, 
could  not  be  determined  as  to  one,  and  continued  as  to 
another  ;  but  he  said  it  might  be  defeated  wholly  by  condi- 
tion or  limitation ;  and  in  this  case,  as  the  donor  wanted 
the  estate-tail  to  cease  as  to  one,  and  be  continued  as  to 
another,  during  the  life  of  the  tenant  in  tail,  it  was  there- 
fore repugnant,  and  equally  void  with  a  feoflment  in  fee  to 
the  use  of  A.  and  his  heirs  every  Monday,  to  the  use  of  B. 
and  his  heirs  every  Tuesday,  and  so  on,  these  being  frac- 
tions of  estates  which  the  law  will  not  allow.  And  though 
an  act  of  parliament,  or  the  common  law,  might  make  an 
estate  cease  as  to  one  person  and  continue-as  to  another,  yet 
no  person  should  do  it  by  his  deed ;  and  he  gave  some 
instances  of  such  estates  at  common  law.  Glanville  said, 
no  such  proviso  as  the  present  had  been  seen  between  the 
time  of  the  stat.  de  donis  and  of  uses,  and  therefore  it 
should  be  concluded  that  such  estates  were  not  allowable 
by  law,  though  he  quoted  the  settlements  made  by  Justice 
Eichil  and  Chief-Justice  Thirning,  mentioned  by  Little- 
ton, and  held,  at  that  time,  not  to  be  legal  limitations.^ 

It  is  remarkable,  that  in  this  case  no  notice  whatever  is 
taken  of  the  decision  in  Plowden  ;  and  it  is  still  more 
remarkable,  that  in  the  following  year  a  similar  proviso 
being  brought  in  question  in  the  case  of  llildway  v.  Mddway 
in  the  same  court,  it  was  held  by  Walmesley  and  War- 
burton  (who  had  succeeded  Glanville)  to  be  good,  against 
Anderson  and  Kingsmill,  who  adhered  to  their  former 
opinion.      Warburton  maintained  that  the  proviso  was 

1 1  Rep.,  84. 
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not  repugnant,  and  argued,  that  the  possession  given  to  the 
use  by  stat.  27  Henry  VIII.  should  cease  without  claim  or 
entry,  as  the  use  itself  might  before  the  statute;  so  that 
by  the  going  about,  etc.  (which  was  an  issuable  matter),  the 
estate  ceased.  And  as  to  the  supposed  repugnancy  of  the 
words,  as  if  he  ivere  naturally  dead,  and  not  otherwise,  he  said, 
these  were  only  of  abundance  and  surplusage ;  and  the 
sentence  must  be  construed,  as  it  lawfully  might,  namely, 
that  the  estate-tail  should  cease  during  his  life,  and  should 
afterwards  arise  in  his  issue,  which  was  neither  repugnant 
nor  inconvenient.  In  answer  to  Corbet's  case,  he  said  it 
was  only  a  feigned  case,  and  ought  not  to  bind  the  con- 
science of  any  judge.  As  to  Germain  v.  Arscot,  he  said, 
that  was  of  a  possession,  and  not, of  a  use,  as  this  is ;  and 
that  Cholmley  v.  Humble  differed  from  this,  but  he  did  not 
show  how  it  diflered.  Walmesley  agreed  with  him,  that 
the  use  might  cease  without  entry  or  claim ;  and  further, 
that  the  condition  was  not  repugnant,  and  confessed  that 
he  had  given  a  doubtful  opinion  in  Corbet's  case  ;  but  now, 
upon  better  advice  and  deliberation,  he  was  of  opinion  that 
it  was  not  repugnant,  but  that  the  estute-tail  might  well 
cease  during  all  the  life  of  the  tenant,  and  again  revive  in 
his  issue.  Anderson  and  Kingsmill  insisted  wholly  on 
the  reasons  in  Corbet's  case,  and  that  uses  were  not  to  be 
compared  to  devises,  and  that  uses  could  not  cease  in  pos- 
session without  claim  or  entry .^  What  afterwards  became 
of  this  case  does  not  appear. 

Such  were  the  changes  and  such  the  fate  of  this  vexatd 
questio,  which  was  agitated  and  determined,  in  both  the 
King's  Bench  and  Common  Pleas,  sometimes  one  way  and 
sometimes  another.  The  idea  upon  which  these  limita- 
tions were  made  and  taken  up  by  the  courts  was  that 
of  perpetuities,  the  whole  consideration  of  which  was  a 
struggle  between  the  rules  of  law  and  public  expediency. 
Those  who  were  for  supporting  such  provisos,  and  perpetu- 
ating the  limitation  of  estates  in  the  way  they  had  been 
originally  disposed,  founded  on  the  distinction  between 
gifts  to  a  use  and  by  will,  and  gifts  in  possession  by  deed. 
It  was,  seemingly,  admitted  on  all  hands,  that  gifts  at 
common  law  could  not  be  limited  under  conditions  like 
this;  and  when  it  is  considered  that  uses,  since  the  statute, 
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were  mere  estates  in  possession,  it  only  remained  to  avail 
one's  self  of  the  great  indulgence  the  law  allowed  to  wills 
in  order  to  efl'ectuate  the  testator's  intention  in  the  man- 
ner he  had  expressed  it :  and  if  we  weigh  every  inference 
that  may  be  drawn  from  the  foregoing  decisions,  we  shall 
perhaps  find,  after  all,  that  such  provisos  in  wills,  at  least, 
were  not  thought  illegal,  for  none  of  the  above  cases, 
except  Germain  v.  Arscot^  were  upon  a  will,  and  there,  it  is 
true,  the  judgment  was  against  the  proviso:  yet,  there  are 
these  authorities  the  other  way;  there  is  the  unanimous 
decision  in  Seholastica's  case,  in  Plowden  :  there  is  Sharring- 
ton  V.  3Iinors  upon  the  identically  same  proviso,  determined 
many  years  afterwards  by  a  different  set  of  judges,  though 
with  the  dissent  of  Popham ;  so  that  both  the  King's 
Bench  and  Common  Pleas  decided  this  question;  and  the 
decision  in  Seholastica's  case  is  not  observed  upon  or  denied 
in  any  of  the  subsequent  decisions  that  went  the  other 
way,  so  that  it  is  probable  many  assented  to  the  declara- 
tion of  Dyer  in  that  determination,  that  a  man's  will  was 
as  an  act  of  parliament  for  the  ordering  of  his  property. 
This  may  be  urged  to  show,  that  whatever  opinion  might 
be  entertained  about  such  a  proviso  in  other  cases,  it  was 
not  thought  so  evidently  illegal  in  a  will ;  and  when  to 
this  is  added  the  declaration  of  Walraesley  in  the  last 
case,  and  the  equal  division  of  the  judges,  notwithstanding 
former  decisions,  we  are  quite  at  a  loss  to  say  what  was  the 
governing  opinion  at  the  close  of  this  reign  upon  these 
provisos,  whether  in  a  deed  or  a  will.  This  point,  there- 
fore, was  left  for  further  discussion  in  after-times. 

A  remainder  of  a  term  for  years  was  another  point  in 
the  law  of  devises  that  had  created  much  discussion:  two 
cases  of  this  sort  happened  nearly  together  in  the  20th 
year  of  the  queen,  in  which  this  matter,  after  some  con- 
sideration, became  to  be  better  understood.  These  were 
Welsden  v.  Elkington^  in  the  Common  Pleas ;  and  Paramour 
V.  Yardley^  in  the  King's  Bench. 

In  the  former  of  these,  the  testator,  having  a  term  of 
sixty  years,  willed  that  his  wife  should  have  and  occupy 
the  land  for  so  many  of  the  years  as  she  should  live;  and 
after  her  decease,  he  bequeathed  the  residue  of  the  years 
of  the  lease  unexpired  to  his  younger  son;  and  he  made 
his  wife  executrix.  After  his  death  the  widow  entered; 
and  then  the  son  dying,  and  the  widow,  after  having  sold 


286  ELIZABETH.  [CHAP.  XXXIII. 

tlie  term,  dying  also,  the  administrator  of  the  son  claimed 
the  remainder  of  the  term. 

Upon  the  argument  of  this  question,  it  was  strongly 
endeavored  to  prove  the  devise  over  to  be  unsupported  by 
law ;  but  it  was  held  by  all  the  court,  that  the  remainder 
was  good.  For  they  said,  that  by  circumlocution  the 
lease  was  here  given  to  the  widow  for  her  life ;  that  is. 
should  have  the  whole  of  the  lease  if  she  lived  so  long : 
and  if  she  died  during  the  lease,  that  the  son  should  have 
it  during  the  residue  of  the  years.  And  it  was  the  busi- 
ness of  the  court  so  to  marshal  the  words  as  the  construc- 
tion may  give  effect  to  the  intent.  Then,  suppose  the 
son's  estate  had  been  expressed  tirst,  and  then  the  wife's ; 
as  if  it  had  been  to  the  son  from  the  death  of  the  wife 
unto  the  end  of  the  term,  and  then  he  had  further  devised 
the  land  to  his  wife  for  life :  this  form  of  words  would 
have  served  both  the  wife  and  son,  and  would  have  been 
warranted  by  law.  Ifow,  they  said,  the  present  devise  was 
this  in  substance  and  words  ;  and  the  court  must  adjudge 
which  part  of  the  sentence  comes  first.  As  if  a  devise 
was  made  in  fee  to  B.^  and  afterwards  in  the  latter  part 
of  the  will,  a  rent-charge  was  given  out  of  the  land  to  D., 
here,  though  the  rent  came  last,  and  might  seem  repug- 
nant, yet  it  was  good ;  and  it  was  the  office  of  the  court 
to  marshal  the  words  and  make  the  two  sentences  stand 
together.  And  it  was  said,  there  was  a  similar  case  to 
the  present  in  the  king's  bench,  meaning  that  of  Para- 
mour V.  Yardley,  which  they  stated,  and  the  reader  will  see 
more  at  length  presently.  And  this  indulgent  construc- 
tion of  the  words,  they  said,  was  dictated  by  the  principle 
in  which  all  wills  were  expounded :  to  prove  which,  they 
cited  many  adjudged  cases,  which  were  then  leading  au- 
thorities, and  some  of  which  have  been  mentioned  before. 

In  answer  to  the  objection,  that  the  estate  limited  to 
the  son  was  uncertain,  because  the  wife  might  outlive  the 
term,  and  therefore  the  devise  should  be  void  for  this 
uncertainty,  they  said,  this  was  a  certainty  upon  an  un- 
certainty, which  was  no  common  thing  in  contracts,  as  a 
lease  habendum  from  the  death  of  T.  S,  to  such  a  time 
would,  it  is  true,  be  void,  if  T.  S.  lived  beyond  that  time, 
but  otherwise  would  be  good.  Again,  a  devise  of  so 
many  years  of  a  term  as  21  S.  shall  name,  is  good ;  if  T. 
S.  names  any  otherwise,  is  void.     And  here,  by  the  death 
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of  the  widow,  the  estate  limited  to  the  son  was  made 
good  ;  though  it  was  at  first  uncertain  wliether  he  would 
have  any  at  all.  Again,  in  answer  to  another  objection, 
which  was,  that  the  wife  had  only  the  occupation  and  no 
part  of  the  term,  and  therefore  her  occupation  was  no 
execution  of  the  teryn  to  the  son,  that  being  a  distinct 
thing  (a  point  much  labored  on  the  other  side).  Lord  Dyer 
said  it  was  not  so  ;  for  the  interest  to  the  son  and  to  the 
wife  was  of  one  and  the  same  thing :  namely,  the  land 
for  a  devise  to  occupy  is  a  gift  of  the  land,  and  she  had 
jus  possessionis.  And,  therefore,  the  execution  of  the  leg- 
acy in  the  wife  was  an  execution  to  the  son  also,  it  being 
one  and  the  same  term,  and  the  wife  might  be  said  to  have 
the  whole  term,  but  sub  modo.  Her  claim  as  legatee  ought 
to  be  adjudged  a  good  execution  of  the  term,  as  well  to 
the  son  as  to  her,  for  no  other  assent  could  be  had  to  the 
estate  of  the  son  in  the  life  of  the  wife.  They  said  the 
limitation  to  the  son  was  not  a  possibility,  as  Popham 
called  it,  but  a  devise  of  the  land  itself.^  Therefore  they 
all  agreed  that  the  administratrix  of  the  son  should  have 
the  land. 

The  case  of  Paramour  v.  Yardlei/,  which  was  determined 
just  at  the  same  crisis  in  the  King's  Bench,  was  as  follows: 
A  lessee  for  years  devises  his  term  to  his  son  (with  cer- 
tain limitations  that  make  no  part  of  the  question  then 
litigated),  with  remainder  over;  and  then  adds,  that  his 
will  was,  that  his  wife  should  have  the  occupation  and 
profits  of  his  lease  until  his  son  came  to  the  age  of  twenty- 
one  years.  She  sells  the  term,  and  the  son  at  his  full  age 
enters.  In  this  case,  it  was  objected  that  the  lease  being 
given  to  the  son,  the  latter  devise  to  the  wife  should  be 
void  for  the  repugnancy ;  and  then  her  entry  by  force  of 
the  devise  was  only  as  executrix,  in  which  ease  her  occu- 
pation as  executrix  could  be  no  execution  of  the  legacy 
to  the  son ;  from  which  they  inferred  that  the  grant  of 
the  term  by  the  widow  would  bind  the  son. 

But  it  was  argued  here,  as  in  the  former  case,  that 
the  law  should  marshal  these  clauses  so  as  to  give  them 
coherence  and  effect,  and  the  same  cases  and  the  same 
reasoning  was  gone  over  as  before  ;  to  all  which  the  court 
assented.     Again,  when  it  was  urged  that  the  devise  of 
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the  occupations  and  profits  was  not  a  devise  of  the  land, 
the  like  was  given,  though  somewhat  more  fully,  as  in 
the  former  case.  When  these  two  points  were  determined, 
1st,  that  it  was  a  good  devise  to  the  wife ;  2dly,  that  it 
was  a  devise  of  the  land,  there  remained  the  third  and 
principal  part  of  the  ohjection  to  the  plaiutiifs  claim, 
namely,  that  the  wife  heing  executrix  and  legatee  when 
she  entered,  it  must  be  taken  of  coarse  that  she  entered 
as  executrix ;  and  if  she  would  have  it  as  legatee,  she 
ought  to  do  some  act  that  would  prove  she  accepted  it  as 
a  legacy ;  and  if  she  does  not  that,  but  on  the  contrary 
does  some  act  as  executrix,  such  act  will  manifest  her  in- 
tent, and  be  a  disagreement  to  the  legacy  from  the  begin- 
ning ;  and  they  said  her  grant  of  the  whole  term  was  such 
an  act,  for  she  could  not  assume  such  right  but  as  ex- 
ecutrix. They  thought  another  good  reason  why  she 
should  be  said  to  have  any  part  of  the  term  as  legatee 
was,  because  it  was  found  by  the  jury  that  £100,  owing 
by  the  testator,  was  unpaid ;  and  also  by  the  will,  that 
several  sums  were  devised ;  and  as  it  must  be  intended 
they  were  not  paid,  she  might  alien  the  whole  term  to 
pay  them  ;  and  this,  they  said,  was  another  cause  to  delay 
the  execution  of  the  legacy.  A  third  reason  was,  that 
she  was  by  the  will  entrusted  with  the  education  of  the 
children,  and  the  occupation  and  profits  were  devised  to 
her  for  that  purpose ;  and  the  education  of  the  children 
is  rather  a  legacy  to  them  than  to  her:  and  the  principal 
intent  of  the  testator  in  his  devise  to  his  wife  was  to  see 
his  will  performed,  which  purpose  is  not  sufficient  to 
make  it  a  legacy  to  the  wife ;  for  a  gift  of  goods  to  an 
executor,  to  see  his  will  performed,  is  no  devise,  it  being 
what  the  law  of  itself  would  give. 

In  answer  to  this,  it  was  argued  and  agreed  by  the 
whole  court,  that  the  term  given  to  the  wife  ought  to  be 
adjudged  executed  in  her,  and  the  remainder  in  the  son: 
for  if  it  had  been  devised  to  a  stranger,  he  might  have 
sued  the  executor  in  the  spiritual  court ;  but  when  made 
to  the  executor,  as  he  cannot  sue  himself,  it  shall  be  ad- 
judged in  him  by  operation  of  law  like  a  remitter.  And 
as  it  was  better  for  the  wife  to  have  it  to  her  own  use 
during  the  minority  than  to  the  use  of  the  testator,  the 
law  will  construe  it  to  be  in  her  as  a  legacy.  Again,  by 
her  accepting  the  duty  of  the  testament,  she  has  assumed 
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to  pny  legacies  ;  and  as  the  devise  to  her  was  a  legacy,  she 
has,  ill  law,  acce[)ted  the  term  as  a  legacy,  merely  by  ac- 
cepting the  executorship;  for  the  law,  before  anything 
done  one  way  or  otlier,  gave  judgment  that  she  had  the 
term  as  a  legacy,  and  not  to  the  use  of  the  testator:  though 
it  was  admitted  that  she  might  signify  her  disagreement, 
but  till  then  it  was  to  be  construed  as  a  legacy.  Now,  in 
this  case,  as  she  had  educated  the  children,  and  so  j)er- 
formed  the  charge  annexed  to  the  legacy,  this  showed  her 
assent  to  take  it  as  a  legacy ;  and  the  grant  afterwards 
was  an  argument  of  her  inconstancy,  and  did  not  invali- 
date the  election  she  had  before  made. 

As  to  the  debts,  they  said,  that  was  answered  by  the 
special  verdict,  which  had  found  that  she  had  sufficient 
assets  besides  the  lease ;  and  this  legacy  ought  to  be  paid 
as  well  as  the  debts.  Suppose  the  legatee  was  a  third 
person,  the  executor,  who  had  assets  besides,  could  not 
sell  the  lease;  no  more  could  the  executrix  in  this  case. 
And  this  being  the  devise  of  a  specilic  thing,  must  be  per- 
formed according  to  the  devise  ;  though  it  would  be  other- 
wise if  a  sum  of  money  was  left,  for  then  she  might  sell 
what  property  she  pleased,  so  as  the  sum  was  paid  ;  and 
they  said,  if  the  wife  in  this  case  had  disagreed  to  the 
devise,  that  would  not  have  defeated  the  devise  to  the 
son,  for  he  would  have  had  the  devise  presently.  And 
the  same  reasoning  and  answer  might  more  forcibly  be 
given  to  the  objection  that  the  other  legacies  were  not 
paid:  so  that  the  execution  of  the  term,  which  was  also  a 
legacy  and  a  specific  one,  should  not  be  delayed  on  account 
of  their  non-payment:  though  in  the  present  case  it  did 
not  appear  by  the  verdict  but  that  they  really  were. 

To  the  other  objection,  that  the  devise,  being  to  the 
executor  to  perform  his  will,  was  no  more  than  the  ex- 
ecutor should  have  done  without  the  devise,  and  so  it  was 
void,  they  said  there  was  another  cause  of  the  devise, 
namely,  the  education  of  the  children,  which  is  not  a 
thing  testamentary,  nor  a  legacy  to  the  issue,  but  it  is  an 
intent  annexed  to  the  devise  made  to  the  wife;  and  as 
only  a  part  of  the  lease  was  given,  it  is  a  different  dispo- 
sition from  that  the  law  would  have  made :  for  as  a  devise 
in  fee-simple  to  the  heir  is  void,  so  a  devise  in  tail,  or  any 
less  estate,  is  good,  because  it  differs  from  that  which  the 
law  would  give  him.  So  that  none  of  the  objections  were 
VOL,  v.  — 25  T 
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sufficient  causes  to  prevent  tlie  execution  of  the  legacy  to 
the  wife. 

Further,  thej  considered  the  devise  to  tlje  wife  and  son 
as  one  legacy,  though  the  estates  were  several ;  and,  there- 
fore, the  execution  of  the  wife's  legacy  was  an  execution 
of  the  remainder  to  the  son.  As  a  reversion  granted  for 
life-remainder  in  fee,  if  the  particular  tenant  attorns  to 
the  tenant  for  life,  this  ensures  to  him  in  remainder;  for 
if  the  first  devise  had  heen  to  a  stranger,  with  remainder 
to  the  son,  and  slie  had  assented  to  the  first  devise,  this 
would  enure  to  the  son  ;  and  the  present  case  is  the  same 
in  effect.  Therefore,  they  held  the  son's  entry  after  the 
death  of  the  wife  to  be  lawful.^ 

A  practice  had  obtained  for  persons  who  were  entitled 
Executors  and  t^  liavc  tlic  admlulst  ratlou  of  intestate's  goods, 
administrators,  ^q  procurc  It  to  bc  grahted  to  some  stranger  of 
mean  circumstances,  from  whom  they  would  take  deeds 
of  gifts  and  letters  of  attorney,  by  means  of  which  they 
obtained  possession  of  the  effects,  and  yet  were  not  sub- 
ject to  pay  debts  ;  and  the  administrator  in  the  meantime 
could  not  be  found,  or,  if  he  could,  was  not  of  ability  to 
satisfy  out  of  his  own  goods  the  devastation  he  had  com- 
mitted of  the  intestate's  by  the  above  proceeding.  It  was 
therefore  endeavored  to  remedy  this  by  stat.  43  Elizabeth, 
c.  8,  which  enacts,  that  every  person  who  shall  receive 
any  goods  or  debts  of  an  intestate,  or  a  release  or  other 
discharge  of  a  debt  or  duty  upon  any  fraudulent  intent 
like  that  above  mentioned,  without  such  valuable  con- 
sideration as  shall  nearly  amount  to  the  value  thereof, 
shall  be  charged  as  executor  of  his  own  wrong  as  far  as 
such  goods,  debts,  or  release  will  satisfy,  deducting  for 
himself  an  allowance  of  all  just  debts  owing  to  him,  upon 
consideration  without  fraud,  and  all  payments  which  law- 
ful administrators  or  executors  ought  to  make. 

In  the  case  of  Gra>jsbrook  v.  Fox,  the  nature  of  adminis- 
tration and  the  authority  of  executors  were  much  dis- 
cussed. There  a  person  had  made  a  will  and  appointed 
executors,  and  died :  the  ordinary,  before  probate,  commits 
administration  to  T.  S.,  who  sells  certain  goods;  after- 
wards the  executor  proves  the  will,  and  brings  detinue 
against  the  vendee.     And  it  was  held  by  Walsh,  and  Dyer, 

1  Plowd.,  539. 
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chief-justice,  in  favor  of  the  plaintift',  and  Brown  after- 
wards signified  liis  concurrence;  but  Weston  was  of 
opinion  for  the  defendant. 

Weston  seems  to  argue  from  the  great  sway  the  ordi- 
nary had  at  common  law  in  these  matters,  the  goods  of 
an  intestate  being  to  be  disposed  in  pios  usus,  as  he  should 
direct,  without  being  liable  to  the  demands  of  the  intes- 
tate's creditors  (a).  And  so  it  continued,  till  by  stat. 
Westminster  2,  c.  19,  he  was  made  liable  to  such  suits  as 
executors  before  were  liable  to.  But,  because  the  ordinary 
had  no  power  to  bring  actions,  it  was  further  enacted  by 
stat.  31  Edward  III.,  c.  11,  that  he  should  appoint  the 
most  lawful  friend  of  the  deceased  to  administer,  and  to 
bring  and  defend  suits  as  an  executor :  and  he  said  the 
ordinary  might,  before  this  act,  have  committed  adminis- 
tration, as  a  part  of  his  authority  to  dispose;  and  such 
committees  might  be  sued  b}?^  equity  of  stat.  Westminster 
2 ;  so  that  the  power  to  recover  seems  the  only  purview 
of  the  act.  The  administrator's  power  over  the  goods  is 
a  very  ancient  common-law  authority,  so  as  to  sell  and  dis- 
pose as  he  pleased.  And,  in  this  case,  he  thought  the  sale 
good ;  because,  in  the  pleading,  it  is  declared  that  the 
ordinary  had  notice  of  the  testament.  And  if  the  execu- 
tor secretes,  or  keeps  back  the  testament,  the  commission 
of  the  ordinary  is  regular,  and  of  necessity,  that  the  goods 
may  be  taken  care  of;  and  he  is  not  bound  to  inquire  after 
the  testament.  The  executor  is  not  to  avail  himself  of 
his  own  silence  by  avoiding  the  sale  made  by  the  adminis- 
trator. He  said,  that  where  executors  refuse,  or  after- 
wards die  intestate,  these  were  cases  not  within  the  act, 
and  yet  it  was  usual  to  grant  administration;  because  the 
intent  of  the  act  was,  that  where  no  executors  were  to  in- 
termeddle, there  an  administrator  should  be  appointed. 
And-  that  is  precisely  the  state  here  ;  namely,  that  where 
there  is  a  mesne  time,  in  which  the  executors  cannot  or 
will  not  execute  the  testament,  the  ordinary  may  commit 

(a)  This  was  a  gross  error;  for,  as  Lord  Coke  again  and  again  shows,  the 
ordinary  had  only  the  custody  and  care  of  the  assets,  and  had  no  power  to 
distribute  except,  first,  to  creditors  wlio  could  sue  him  if  he  withheld  the  as- 
sets, and  then  to  the  next  of  kin,  who,  after  creditors,  were  entitled  to  their 
share;  and  it  was  only  as  to  the  residue,  if  any,  after  payment  of  debts,  that 
the  ordinary  had  any  power  of  distribution ;  and  then  the  only  part  that 
could  be  applied  to  pious  uses  was  the  dead  man's  part,  as  it  was  called, 
which  ceased  when  prayers  for  the  dead  were  abolished. 
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administration,  and  his  acts  shall  stand  with  the  intent 
of  the  statute,  and  not  be  invalidated. 

On  the  contraiy,  it  was  argued  by  the  Lords  Dyer  and 
"Walsh  to  this  ettect.  They  said,  that  the  defendant  not 
having  averred  the  deceased  died  intestate,  it  ought  to  be 
taken  as  a  confession  that  a  will  was  made  ;  and  the  ordi- 
nary lias  no  authority  unless  it  was  an  intestacy.  IS^ow 
the  executors  are  so  immediately  upon  the  death,  and 
before  the  probate,  which  is  but  a  conlirmation  and  allow- 
ance of  what  the  testator  had  done,  and  the  property  of 
the  goods  is  vested  in  them  ;  for  they  may  be  sued,  may 
alien,  and  give  away  before  probate ;  and  if  so,  the  law 
never  vests  it  in  the  ordinary,  and  of  course  not  in  the 
administrator ;  and  if  there  was  any  doubt  of  this,  it  is 
removed  by  the  probate,  which  has  relation  to  the  death. 
And  he  quoted  a  case  in  7  Edward  IV.,  where  Littleton 
said,  if  a  man  is  made  executor  without  knowing  it,  the 
ordinary  might  well  commit  administration  in  the  mean 
time  ;  but  presently,  by  the  probate,  the  power  of  the 
administrator  is  determined.^  And  they  said,  it  appeared 
by  4  Henry  VII.,  that  in  a  case  like  this  the  ordinary 
ought  to  have  awarded  against  the  executor  to  come  in, 
and  if  he  would  not  prove  the  will,  then  he  might  com- 
mit administration  to  others."  But  here  there  is  no  such 
caution  ;  and  for  that  reason  the  probate  disproves  the 
administration,  not  from  the  time  of  the  probate  only, 
but  for  the  whole  of  the  time.  And,  therefore,  they  said, 
this  case  was  not  at  all  like  that  of  refusal  and  others  put 
by  Weston  ;  for  here  there  was  no  intermediate  time. 
It  was  allowed,  in  the  present  case,  if  the  sale  had  been 
shown  by  the  defendant  to  have  been  made  by  the  admin- 
istrator in  discharge  of  anything  which  he  had  been  com- 
pellable to  do,  it  should  not  have  been  avoided  ;  but  no 
such  matter  being  shown,  they  held  the  sale  void,  and 
that  the  executor  should  recover  the  thing  sold.^ 

The  Stat.  37  Henry  VIIL,  c.  9,  against  usury,  had  been 
repealed  by  stat.  5  and  6  Edward  VL,  c.  20, 
since  which  this  mischievous  practice  had  con- 
siderably increased.  The  statute  of  Henry  A'^III.  was 
therefore  revived  by  13  Elizabeth,  c.  8,  and  it  was  thereby, 
moreover,  enacted,  that  all  bonds,  contracts    and  assur- 

1  7  Edw.  IV.,  c.  12,  13.       2  4  Hen.  VII.,  c.  13.      ^  7  £112     piowd.,  276. 
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ances,  collateral  or  other,  for  payment  of  principal  or 
covenant  to  be  performed  for  any  usury  in  lending  or 
doing  anything  against  that  act,  where  above  £10  ^;er 
cent,  per  annum  was  reserved  or  taken,  shall  be  void.^ 
And  because,  says  the  statute,  all  usury,  being  forbidden 
by  the  law  of  God,  is  sin  and  dete stable ^\t  therefore  further 
enacts,  that  all  usury,  loan,  and  forbearing  of  money,  or 
giving  days  for  forbearing  of  money,  by  way  of  loan,  chevi- 
sance,  shifts,  sale  of  wares,  contract,  or  other  doings  what- 
soever for  gain,  mentioned  in  that  act  of  Henry  VIII., 
whereupon  is  not  referred,  or  taken  above  £10  per  cent,  for 
one  year,  or  after  that  rate,  for  a  greater  or  less  sum,  is  to 
be  punished  by  the  offender  forfeiting  so  much  as  shall  he 
7r.served  bj  way  of  usury  above  the  princijMl.^  Thus  was  all 
interest  for  money  disallowed,  and  that  above  £10  severely 
punished ;  for,  besides  the  penalty  on  the  principals,  all 
brokers,  solicitors,  and  drivers  of  bargains  for  contracts, 
or  other  doings  against  the  statute  of  Henry  VIII.,  are  to 
be  judged  as  counsellors,  attorneys,  or  advocates  in  any 
case  of  praemunire ;  ^  and  the  principal  offenders  are  also 
to  be  corrected  according  to  the  ecclesiastical  laws.*  Jus- 
tices of  oyer  and  terminer,  of  assize,  and  of  the  peace  in 
sessions,  mayors,  sheriffs,  and  bailiffs  of  cities,  may  de- 
termine offences  against  the  statute  of  Henry  VIII.-^  So 
much  was  the  legishiture  sliarpened  against  these  practices 
as  to  put  the  cognizance  of  them  in  the  hands  of  inferior 
magistrates,  as  though  they  w^ere  matters  which  con- 
cerned the  very  police. 

The  provisions  of  stat.  2  and  3  Philip  and  Mary,  c.  7, 
concerning  stolen  horses  were  carried  farther 
by  Stat.  31  Elizabeth,  c.  12  {a).     It  is  by  this   ^'"''^'' ^""<^^- 
act  required,  that  the  toll-taker  or  book-keeper  shall  take 

(a)  Tills  is  copiously  expounded  by  Lord  Coke,  and  tlie  eliect  of  liis  ex- 
position is  this.  At  common  law  the  owner  of  a  stolen  chattel,  on  convic- 
tion of  the  tliief  upon  indictment,  was  entitled  to  restitution  (and  by  the 
statute  of  Henry  VIII. ,  in  case  of  appeal),  provided  there  liad  been  no  sale 
in  market-overt.  I5ut  as  horses  could  so  easily  and  speedily  he  taken  to  be 
sold  in  market-overt,  it  was  thought  necessary  by  this  statute  to  impose  sev- 
eral careful  conditions  anci  restrictions  upon  the  sale,  or  rather  purchase,  of 
horses  even  in  open  market.  And  these  provisions,  as  he  points  out,  were 
in  pursuance  of  the  principle  and  policy  of  the  ('ommon  law  as  to  market- 
overt,  for  the  common  law  imposed  various  conditions  in  the  same  part  of 
the  statute,  as  that  the  sale  .should  really  be  open  and  in  an  open  shop,  and 
a  .shop  for  the  sale  of  similar  articles,  etc.  (2  Imt.). 

'  Sect.  3.  2  Sect.  5.  »  Sect.  5.  *  Sect.  9.  »  Sect,  G. 
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upon  liim  perfect  knowledge  of  the  person  who  sells  a 
horse;  or  else,  the  person  so  selling  is  to  bring  a  sufficient 
and  credible  person,  who  will  testify  that  he  knows  him, 
his  name,  and  place  of  abode;  all  of  which,  together  with 
the  name  of  such  witness,  and  the  true  price  given  for  the 
horse,  to  be  entered  in  a  book :  a  note  of  which  entry  is 
to  be  given  to  the  buyer,  under  pain,  both  to  the  book- 
keeper, the  seller,  and  witness  neglecting  the  above  direc- 
tions, or  giving  untrue  testimony,  of  £5  ;  and  the  sale  to 
be  void.  The  justices  in  sessions  to  have  cognizance  of 
these  oifences.  ISTotwithstanding  a  sale  according  to  all 
the  above  circumstances,  an  owner  may  within  six  months 
make  claim  before  the  maj'or  or  head  officer  of  the  town, 
or  before  a  justice  of  the  peace,  near  the  place,  where  the 
horse  may  then  be  found  ;  and  if  he  proves  within  forty 
days,  by  two  witnesses,  that  the  horse  is  his,  and  was 
stolen,  he  may  take  it,  upon  paying  so  much  money  as 
the  then  possessor  will  swear  before  such  head  officer  or 
justice  he  bond  fide  paid  for  it. 

Before  we  enter  upon  sucli  statutes  as  made  alterations 
in  the  ordinary  administration  of  justice,  it  will  be  proper 
to  mention  some  provisions  made  for  determining  ques- 
tions upon  policies  of  insurance  [a).     When  controversies 

(a)  The  statute  about  to  be  mentioned  deserves  particular  attention,  as 
affording  a  precedent  of  very  considerable  importance  with  reference  to 
matters  of  mercantile  litigation.  And  in  the  observation  of  these  prece- 
dents, and  the  improvement  they  may  suggest,  lies  the  main  interest  and 
advantage  of  the  study  of  legal  history.  It  will  be  found  that  in  this,  as  ia 
many  other  instances,  our  older  legislation  embodied  principles  just  as  ap- 
plicable to  our  own  times,  although  the  particular  procedure  in  which  it  was 
embodied  may  have  long  become  obsolete,  and  capable  of  being  reapplied 
in  new  forms,  to  the  effecting  of  most  considerable  and  beneficial  improve- 
ments in  our  own  present  procedure.  It  will  be  seen  tliat  the  scope  of  the 
measure  about  to  be  mentioned  was  one  of  comi>ulsory  arbitr<'\tion,  founded 
upon  a  practice  of  voluntary  arbitration,  which  less  honest  parties  were  often 
desirous  to  evade,  preferring  the  delays  of  litigation  to  the  prompt  justice  of 
arbitration.  Attention  has  more  than  once  been  called,  in  the  notes  to  pre- 
vious volumes  of  this  work,  to  the  important  subject  of  arbitration,  which 
our  autlior  unaccountably  overlooked.  It  has  been  .seen  that  the  law,  in 
cases  of  account,  had  founded  a  procedure  in  the  nature  of  compulsory  arbi- 
tration before  auditors  or  official  arbitrators;  and  this  might  well  afford  a 
precedent  for  a  tribunal  of  compulsory  arbitration  in  other  mercantile  mat- 
ters of  dispute.  The  procedure  by  arbitration  was  peculiarly  adapted  to 
such  matters:  one  of  tiie  fundamental  principles  of  civil  procedure,  recog- 
nized by  our  earliest  legal  authors,  being  tiiat  in  mercantile  causes  procedure 
should  be  prompt.  Unforttmately  the  procedure  in  actions  at  law  (except 
in  actions  of  account,  already  alluded  to)  was  rather  dilatory,  and  afforded 
every  opportunity  to  dishonest  debtors  for  delay.     There  can  be  no  doubt 
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Lad  arisen  upon  these  mercantile  contracts,  they  had  from 
time  to  time  been  ordered  by  some  grave  and  discreet 
merchants  appointed  by  the  lord  mayor,  as  persons  whose 
experience  better  enable  them  to  judge  of  such  matters; 
but  it  seems,  that  of  late  this  course  had  not  been  gener- 
ally liked,  and  suits  used^to  be  commenced  in  the  courts 
of  law  against  every  several  insurer,  which  caused  great 
charge  and  delay  to  the  parties.^  It  was  therefore  thought 
proper  to  devise  some  method  of  deciding  these  questions 
more  conveniently  for  all  persons  interested.  A  way  was 
marked  out  by  stat.  43  Elizabeth,  c.  12,  which  empowers 
the  chancellor  to  award  a  standing  commission,  to  be  re- 
newed yearly  at  the  least,  for  determining  causes  upon 
such  policies  of  insurance  as  shall  be  entered  in  the  office 
of  assurance  in  the  city  of  London;  which  commission  is 
to  be  directed  to  the  judge  of  the  admiralty,  the  recorder 
of  London,  two  doctors  of  the  civil  law,  two  common 
lawyers,  and  eight  grave  and  discreet  merchants,  or  any 
five  of  them,  who  are  to  examine  these  matters  in  a  brief 
and  summary  course,  as  the}'  in  their  discretion  shall 
think  meet,  without  formalities  of  pleadings  or  proceed- 
that  it  was  in  a  great  degree  for  this  reason  that  honest  litigants  resorted  as 
niucli  as  possible  to  arbitration  ;  but  it  is  obvious  that,  for  the  same  reason, 
dishonest  debtors  would  avoid  it.  The  difhcuity  was,  that  arbitration  was 
essentially  a  voluntary  proceeding,  and  either  party  before  an  award  made 
could  revoke.  When  an  award  was  made,  it  could  indeed  be  enforced  by 
action,  at  least  in  personal  matters,  tiiongh  things  in  the  reality  could  not  be 
recovered  upon  the  award  ( Truslore  v.  Yeane,  2  Le.,  104 ;  Oro.  Eliz.,  227  ;  Co. 
Liu.,  s.  67).  Arbitration,  however,  was  resorted  to  a  great  deal  in  this  reign, 
and  the  usual  practice  was  to  enter  into  a  bond  to  stand  to  the  award  [Bar- 
rett V.  Fletcher,  Yelv.,  152;  Salloices  v.  Girling,  ibid.,  203).  But  in  the  action 
of  account  the  defendant  was  driven  to  an  account  before  auditors  assigned 
by  the  court  [Sadock  v.  Burton,  ibid.,  202).  And  it  appears  that  this, coupled 
with  tiie  practice  of  voluntary  arbitration  in  cases  of  policies  of  assurance, 
had  suggested  tlie  measure  above  mentioned,  which  established  a  tribunal  of 
compulsory  arbitration.  For  as  the  tribunal  was  rather  mercantile  tiian  le- 
gal, it  determined  both  law  and  fact,  and  it  was  intended  evidently  to  go 
rather  on  the  broad  principles  of  equity,  embodied  chiefly  from  the  civil  law 
in  the  law-merchant,  and  to  proceed  in  the  most  simple  and  informal  man- 
ner, it  came  virtually  to  a  species  of  compulsory  arbitration.  In  other  cases 
than  actions  of  account,  where  the  parties  were  poor  and  the  matter  small;  it 
was  referred  to  the  arbitrament  of  the  master  (Coxe  v.  Jennings,  Yelv.,  17); 
and  it  was  obviously  beneficial  to  tlie  j)arties  to  refer  a  mercantile  matter  to 
the  arbitration  of  a  mixed  tribunal  of  lawyers  and  laymen,  in  which  the  lay 
element  largely  preponderated.  It  miglitwell  deserve  consideration  whether 
such  a  course  might  not  be  taken  in  many  classes  of  mercantile  cases  in  our 
own  time. 

»  Sect.  1. 
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ings.  They  may  warn  parties  to  come  before  them,  ex- 
amine witnesses  upon  oath,  and  commit  to  prison  such  as 
disobey  their  final  orders  or  decrees.  They  are  to  sit  at 
least  once  a  week  in  the  office  of  assurance,  or  other 
public  place  which  they  shall  appoint.  There  is  an  appeal 
to  the  chancellor  by  bill  ;  no  commissioner  (except  the 
judge  of  the  admiralty  and  tlie  recorder)  is  to  act  without 
taking  an  oath  before  the  lord  mayor  and  court  of  alder- 
men, to  proceed  indifferently  between  the  parties. 

In  reviewing  the  statutes  made  respecting  the  adminis- 
tration of  justice,  we  shall  first  speak  of  those  which 
made  any  change  in  courts,  and  next  those  which  regard 
the  process  and  proceeding  in  action. 

Heretofore  all  issues  joined  in  the  courts  at  "Westmin- 
ster, and  triable  in  the  county  of  Middlesex,  had  been 
usually  tried  at  bar  (a) ;  and  many  trifling  actions  had  on 

(a)  That  is,  before  all  or  several  of  the  judges,  which  was  the  ancient 
practice  at  the  assizes ;  whence  the  statute  of  Westminster,  as  to  bills  of  ex- 
ceptions, speaks  of  "  the  justices"  allowinji:  the  exceptions.  So  in  the  books 
of  that  time  mention  is  made  of  causes  as  tried  at  the  assizes,  at  nisi  pi'ius, 
before  "the  justices  of  assize."  Thus,  in  the  reign  after  the  above  statute, it 
is  stated  tliat,  "if  an  assize  was  taken  before  the  justices  of  assize,  it  might 
be  adjourned  for  difEculty  into  the  court  at  Westminster,  where  the  judges 
of  assize  sat"  {Cromwell's  Case,  Yelv.,  3).  So  in  the  next  reign  we  read  that  in 
an  ejectment  "the  cause  came  to  be  tried  before  Yel  vert  on  and  Croke,  jus- 
tices of  assize  in  a  certain  county;  and  at  nisi  prius,  before  the  jurors  were 
sworn.  Master  Walter,  of  counsel  witli  the  defendant,  put  in  a  plea  puis  dar- 
rein continuance.  And  Yelverton  moved  all  the  justices  in  Serjeants'  Inn, 
Fleet  Street,  and  reported  their  opinions  to  the  King's  Bench  (though  the 
record  of  nisi  prius  was  returned  into  tlie  exchequer),  viz.,  that  it  was  in  the 
discretion  of  the  justices  of  assizes  to  accept  such  plea."  It  was  likewise 
held  that  they  could  not  receive  the  replication,  but  must  return  it  as  parcel 
of  tlie  record  of  iiisi  prius  {Moore  v.  Hawkins,  Yelv.,  180).  Tliat  is,  into  the 
court  wlience  the  record  came,  and  where  tlie  action  was  brought.  Wiien 
causes  in  the  courts  of  Westminster  were  tried  at  nisi  prius  at  the  assizes,  they 
could  be  adjourned  into  that  court,  and  judgment  would  be  understood  to  be 
given  there,  as  the  cause  was  there,  though  sent  for  trial  to  the  as.sizes. 
When,  however,  the  cause  was  tried  in  London  or  Middlesex,  it  was  tried  of 
course  in  the  court  where  it  was  brought,  and  hence  the  whole  court  sat  to 
try  it;  and  this  was  a  trial  "at  bar,"  i.  e.,  at  the  bar  of  tlie  court  where  the 
action  was  brought.  The  result  of  this  was,  that  points  of  law  of  any  diffi- 
culty could  easily  be  adjourned,  or,  as  we  should  say,  "reserved,"  upon  the 
evidence,  for  the  further  consideration  of  the  judges;  and  hence  arose  the 
practice  of  "  reserving  "  cases.  This  was  in  the  discretion  of  the  judges,  and 
was  therefore  in  that  respect  diflerent  from,  though  it  bore  some  analogy  to, 
the  common-law  course  of  demurrer  to  the  evidence,  wliich  was  ex  debito 
justitice,  and  at  the  will  of  the  party  against  whom  the  evidence  was  given. 
That  course,  however,  only  lay  against  evidence  given  on  one  side,  wliereas 
a  case  coukl  be  adjourned  or  reserved  upon  evidence  given  on  both  sides. 
But  as  in  that  case  the  evidence  was  not  entered  of  record,  as  on  a  special 
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that  account  been  brought  in  the  county  of  Middlesex,  in 
order  to  obtain  a  speedy  trial.  This  occasioned  great 
hindrance  to  the  business  of  importance  de[tending  there 
on  demurrer  or  otherwise,  and  also  imposed  an  additional 
weight  of  duty  and  attendance  on  the  freeholders  who 
were  to  try  issues  there.  For  these  reasons,  it  was  en- 
acted by  stat.  18  Elizabeth,  c.  12,  that  thenceforward  the 
chiefs  of  the  three  courts,  or  in  their  absence  two  judges 
of  the  respective  courts,  as  justices  of  nisi  prius  for  tlie 
county  of  Middlesex,  may  tr}'  all  issues  which  are  tri!ible 
by  an  inquest  of  that  county,  in  Westminster  Hall,  within 
term-time,  or  within  four  days  next  after  the  end  of  every 
term ;  ^  and  commissions  of  nisi  j^rius  are  to  be  awarded 
as  in  other  cases. 

After  this  new  court  of  nisi  prius  was  erected  a  new 
court  of  error  for  judgments  passed  in  the  King's 
Bench.     This  was  by  stat.  27  Elizabeth,  c.  8,  cheque?  iLm- 
which,  complaining  that  errors  there  could  only 
be  reformed  in  parliament,  and  that  Avas  not  in  these  days  so 
often  held  as  in  ancient  times  (a) ;  and  besides  that,  the  great 

verdict  or  bill  of  exceptions,  it  could  not  be  carried  into  error,  nor  go  beyond 
the  court  wliere  the  action  lay.  Tliere  can  be  no  doubt  that  at  this  time  the 
practice  had  become  established  of  reserving  cases  for  the  court  upon  the 
evidence.  P^or  in  the  first  year  of  the  next  reign  we  find  a  case  reported  by 
Lord  Coke,  in  which,  on  evidence  to  a  substantial  jury  at  the  King's  Bench 
bar,  the  case  on  the  evidence  was  such ;  and  tiiere  it  is  stated  that  certain 
points  were  reserved  by  the  court  upon  the  facts  thus  disclosed  in  the  evi- 
dence (5  Coke's  JReps.,  25;  Countess  of  Muiland's  Case).  And,  indeed,  it  plainly 
appears  that  cases  were  moved  in  arrest  of  judgment,  on  the  evidence  {Play- 
ter's  Case,  ibid.,  35).  Tliis  was  a  course  easy  and  obvious  enough  when  the 
whole  court  sat ;  but  having  been  estal)lishcd,  it  would  be  not  less  easy  and 
more  necessary  when  only  one  sat.  Of  course,  when  one  judge  sat,  it  would 
be  more  important  to  reserve  a  case  for  further  consideration  ;  and  if  it  was 
not  desired  to  carry  a  case  into  error,  such  a  course  would  be  as  satisfactory 
and  far  more  convenient  than  a  special  verdict.  Indeed,  all  the  advantages 
of  a  special  verdict  were  obtained  by  a  practice  which  had  arisen  of  having 
cases  argued  before  all  the  judges  of  all  three  courts  {Capets  Case,  Coke's 
Beps.,  63;  Shelley's  Case,  ibid.,  10(1).  The  only  difference  was  that  a  special 
verdict  was,  in  tlieory,  at  the  option  of  the  jury,  but  it  was  in  a  manner  di- 
rected by  tlie  judge,  and  the  reservation  by  his  consent  came  to  the  same 
thing.  And  that  cases  were  so  reserved  there  can  be  no  doubt.  After  this 
act  single  judges  tried  issues  at  the  assizes  (Hawes  y. Ladder,  Ydv.,  196),  "at 
the  trial  at  Huntingdon  before  the  Lord  Coke,"  etc. 

(a)  There  was,  iiowever,  an  ancient  practice  by  which,  in  cases  in  the 
King's  I'euch,  wliether  l)y  error  from  the  Common  Pleas  or  otherwise,  the 
judges  of  that  court  could  obtain  the  advantage  of  the  opinion  of  all  the 
judges  before  delivering  their  own  judgment,  that  is,  by  having  the  case 

'  By  12  Geo.  I.,  c.  31,  s.  1,  within  eight  days  after  term. 
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business  of  the  nation  took  up  so  much  of  their  time  as  not 
to  allow  sufficient  leisure  for  such  examinations,  enacts  as 
follows:  where  any  judgment  shall  be  given  in  the  King's 
Bench  {a)  in  debt,  detinue,  covenant,  account,  action  upon 
the  case,  ejcdione  Jirmce,  or  trespass,  Jirst  commenced  there 
(which  has  been  construed  to  signify  actions  ujyo^i  bill), 
other  than  such  where  the  queen  is  a  party,  the  plaintiff  or 
defendant,  against  whom  the  judgment  is,  may,  at  his  elec- 
tions, sue  out  a  special  writ  to  be  devised  in  Chancery, 
directed  to  the  chief-justice,  commanding  him  to  cause  the 
record,  and  all  things  concerning  the  judgment,  to  be 
brought  before  the  justices  of  the  Common  Pleas  and  barons 
of  the  exchequer  in  the  Exchequer  Chamber,  there  to  be 
examined  by  them  (and  barons  being  of  the  coif  j,  or  six  of 
them  at  the  least ;  and  reversed  or  affirmed  for  errors,  ex- 
cept only  such  as  concern  the  jurisdiction  of  the  King's 
Bench,  or  any  want  of  form  in  a  writ,  return,  plaint,  bill, 
declaration,  or  other  pleading,  process,  verdict,  or  proceed- 
ing. After  which,  the  record  is  to  be  brought  back  to  the 
King's  Bench,  that  further  proceeding,  as  execution,  or  the 
like,  may  be  had.  But  such  judgment  in  error  is  not  to 
be  so  linal  as  to  preclude  the  party  grieved  from  suing  in 
parliament  for  further  examination. 

Afterwards,  there  was  an  act  made,  31  Elizabeth,  c.  1, 
in  aid  of  this,  and  of  another,  stat.  31  Edward  III.  st.  1,  c. 
12,  which  had  erected  a  court  of  error  in  the  Exchequer 
Chamber  upon  judgments  passed  in  the  Court  of  Exchequer. 

argued  l)ef(ire  themselves  and  all  the  other  judges  {Oapel's  Case,  1  Cok^s 
Ileps.,(j3;  Shelley's  Case,  ibid.,  lOti).  It  ajipears  tliat  this  course  was  not 
only  common,  but  usual  in  all  cases  of  difMculty  or  doubt,  though  of  course 
it  was  on  the  part  of  tlie  judges  voluntary,  and  was  not  as  a  writ  of  error, 
which  is,  ex  debito  juslitiu',  in  the  power  of  the  parties.  The  practice  was, 
after  such  argument,  for  the  court  of  King's  Bench  to  give  its  own  judg- 
ment, having  formed  that  judgment  wltli  the  aid  of  the  other  judges  {Chud- 
leiyh's  Case,  1  Coke's  Heps.,  120). 

(a)  It  is  important  to  observe  that  this  statute  does  not  seem  to  have  af- 
fected the  ancient  jurisdiction  in  error  as  to  cases  from  the  Common  Pleas, 
and  that  such  cases  could  come  before  all  the  judges  of  England,  i.  e.,  in- 
cluding the  judges  of  that  court,  as  well  as  of  the  other  two  courts.  For 
there  are  many  reports  of  cases  l)efore  and  after  this  statute  from  the  Com- 
mon Plea?,  argued  in  the  Exchequer  Chamber  before  all  the  judges  of  Eng- 
land, i.  e.,  as  expressly  stated  in  a  case  after  these  statutes,  the  barons  of  the 
Exchequer  and  the  justices  of  the  one  bench  and  of  the  other;  and  it  was 
then  resolved  that  judgment  should  be  given  for  the  plaintiffs,  and  afterwards 
judgment  was  given  in  the  Common  Pleas  according  to  the  said  resolution 
ICrumweU's  Case,  2  Coke's  Heps.,  71 ;  Capel's  Case,  I  Coke's  Eeps.,  63;  Shelley's 
Case,  ibid.,  lOGj. 
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As  to  the  first  of  these,  in  consideration  that  the  chancellor 
and  treasurer  were  great  officers  of  state,  and,  owing  to 
other  weighty  concerns,  could  not  always  be  present  in 
that  court,  and  that  writs  of  error  were  often  on  that  ac- 
count discontinued,  it  enacts  that  such  absence  shall  not  be 
a  discontinuance ;  but  if  both  the  chief-justices,  or  either 
the  chancellor  or  treasurer  be  present  at  the  day  of  adjourn- 
ment, the  cause  shall  proceed,  but  no  judgment  is  to  be 
given  unless  they  are  both  present.  As  to  the  new  court, 
in  order  to  prevent  the  like  discontinuances  from  a  full 
number  of  the  appointed  judges  not  attending,  it  empowers 
any  three  to  award  process,  and  prefix  days  for  the  con- 
tinuance of  writs  of  error;  but,  as  in  the  former  case,  no 
judgment  is  to  be  given  without  a  full  court,  as  appointed 
by  the  statute. 

The  removal  of  causes  out  of  inferior  courts  (a)  was  put 
under  some  regulation  by  stat.  43  Elizabeth,  c. 
5,  which  is  entitled,  "An  Act  to  prevent  Perjury  out"°of  ''iufSio? 
and  Subornation  of  Perjun/,  and  unnecessary 
Expenses  in  Suits  at  Law."  The  meaning  of  the  former 
part  of  which  title  will  be  best  collected  from  the  practice 
then  common  in  those  courts :  a  defendant  would  suffer 
the  cause  to  go  on  till  they  were  at  issue,  the  jurj^  sworn, 
and  evidence  given  on  the  side  of  the  plaintifl',  and  then 
would  deliver  into  court  a  writ  to  remove  the  suit.  The 
keeping  back  the  writ  in  that  manner  not  only  put  the 

(a)  One  of  the  most  remarkable  features  in  the  legal  history  of  this  period 
is  tlie  great  number  of  local  courts  which  appear  to  have  existed  in  the 
country.  It  appears  that  there  were  such  courts  not  only  in  the  great  cities, 
such  as  London,  Bristol,  Exeter,  etc.,  or  in  lesser  cities  like  Oxford,  Cam- 
bridge, Coventry,  etc.,  but  in  ahiiost  all  towns,  boroughs,  and  even  vills. 
Thus,  in  the  reign  of  Edward  IV.,  we  find  a  writ  of  error,  on  a  judgment, 
given  in  Coventry,  where  it  is  stated  the  mayor  had  cognizance  of  all  man- 
ner of  pleas  [Year-Book,  22  Edw.  IV.,  fol.  34).  8o  in  the  Year-Books  of  the 
same  reign  we  read  that  Bristowe  had  a  court,  with  power  to  attach  (or  ar- 
rest) the  person,  and  that  a  writ  of  error  lay  from  it  to  the  court  of  King's 
Bench  (Year-Book,  11  Edir.  IV.,  fol.  10).  Cambridge,  it  appeared,  had  a 
charter  from  Henry  III.  ( Year-Book,  2  IJdw.  IV.,  fol.  26).  AH  through  the 
reports  of  this  reign  mention  is  found  made  of  local  courts,  not  only  in  every 
town  or  city,  but  apparently  in  almost  every  place  in  the  countrv, —  as  Nor- 
wich [Yelv.,  120),  Tewksbury  [Ibid.,  107),  Worcester  {Ibid.,  103),  Shrews- 
bury {Ibid.,  97),  Coventry  {Ibid.,  70),  Gravesend  {Ibid.,  46),  Oxford  {Ibid., 
17).  And  so  of  innumerable  other  places;  indeed,  it  is  believed  every  jtlace 
in  the  kingdom.  And  these  courts  were  in  addition  to  the  county  courts 
{Yelv.,  2).  From  all  tliese  courts,  in  one  way  or  another,  the  proceedings 
could  be  removed,  either  by  recordari  certiorari,  or  writ  of  error.  (As  to 
certiorari,  vide  21  James  I.,  c.  23). 
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party  to  unnecessary  expense,  but  he  thereby  came  to  the 
knowledge  of  his  proofs,  and  so  obtained  time  to  furnish 
himself  with  false  witnesses  to  meet  him  at  another  trial. ^ 
To  remedy  this,  it  is  enacted,  that  no  writ  of  habeas  corpus, 
or  any  other  sued  out  of  a  court  of  record  at  AVestminster, 
to  remove  an  action  out  of  a  court  in  any  city,  town  cor- 
porate, or  elsewhere,  shall  be  received  or  allowed  by  the 
judge  or  officer,  except  it  be  delivered  before  the  jury  ap- 
pear, and  one  of  them  is  sworn.^ 

The  statutes  which  made  alterations  in  the  process  and 
Process  and  pro-  procecdiug  of  courts  we  shall  consider  as  nearly 

ceediugs.  |j^  ^}^Q  order  in  which  they  were  made  as  is  con- 
venient. The  first  was  made  to  enforce  obedience  to  pro- 
ceedings in  the  ecclesiastical  courts ;  the  statute  5  Elizabeth, 
c.  23,  makes  several  provisions  respecting  the  writ  of  ex- 
communicato  capiendo.  The  great  defect  in  this  writ  was, 
that  it  was  not  returnable  into  any  court  which  might  judge 
of  the  due  execution  of  it,  but  was  left  entirely  to  the  dis- 
cretion of  the  sheriffs  and  their  deputies,  through  whose 
negligence  it  was  sometimes  not  executed  at  all.  It  is, 
therefore,  provided  by  this  act,  that  it  shall  be  made  in  term 
returnable  in  the  King's  Bench,  and  to  have  twenty  days  at 
least  between  the  teste  and  return.  The  writ,  when  sealed, 
is  to  be  forthwith  brought  into  the  King's  Bench,  and  there 
opened  in  the  presence  of  the  judges,  and  delivered  of 
record  to  the  sheriff  or  his  deputy.  If  the  writ  be  not  re- 
turned at  the  proper  time,  or  there  be  any  default  or  negli- 
gence in  the  execution  of  it,  the  sheriff  is  to  be  amerced  at 
the  discretion  of  the  judges.  The  body  of  the  party,  if 
taken,  is  not  to  be  brought  into  court,  but  the  writ  only 
to  be  returned,  with  a  declaration  of  what  has  been  done 
upon  it. 

If  a  non  inventus  is  returned,  the  following  process  is 
ordained.  A  capias  is  to  issue,  returnable  at  least  two- 
months  after  the  teste.,  with  a  proclamation,  to  be  made  ten 
daj-s  at  least  before  the  return,  either  in  the  county  court, 
sessions,  or  assize,  for  the  party  to  appear  in  six  daj's  :  if 
he  does  not  yield  himself,  he  is  to  forfeit  £10  to  the  king ; 
upon  which  another  like  capias  and  proclamation  issues,  and 
then  a  third,  wdth  a  penalty  of  £20  for  not  appearing,  and 
so  on  ad  infinitum.     This  process  always  to  be  in  the  county 

^  Sect.  1.  *  Sect.  2 ;  altered  by  stat.  21  James  I.,  c.  23. 
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where  he  commonly  resides.  The  party,  if  taken  in  this 
manner,  is  to  remain  in  prison  without  hail,  as  if  taken 
upon  the  excommunicato  capiendo^  reserving  to  the  hishop 
still  to  accept  submission  and  satisfaction,  and  to  absolve 
and  release  the  offender,  signifying  the  same,  as  formerly, 
to  the  court  of  Chancery.  However,  all  the  provisions  of 
this  act  are  restrained  to  the  following  cases  :  where  there 
is  a  sufficient  and  lawful  addition  in  the  writ  of  excomm. 
capiendo,  according  to  the  statute  of  additions  ;  and  where 
it  appears  in  the  signijicavit  that  it  is  upon  some  cause  of 
contempt,  in  matter  of  heresy,  refusing  to  have  his  child 
baptized,  or  to  receive  the  communion,  or  to  come  to  divine 
service,  or  errors  in  the  religion  or  doctrine  now  received 
in  the  Church  of  England,  incontinency,  usury,  simony, 
perjury  in  the  ecclesiastical  court,  or  idolatry. 

It  was  endeavored  to  prevent  the  vexation  of  suitors  by 
stat.  8  Elizabeth,  c.  2  (a).     It  was  common  to  arrest  a  per- 

(a)  This  was  the  first  of  several  statutes  passed  to  prevent  abuse  of  process 
of  arrest;  the  very  use  of  which  at  all,  as  it  was  now  established,  was  a  gross 
abuse.  The  original  process  of  the  common  law  (except  in  cases  of  actual 
force  and  violence,  such  as  would  be  indictable,  and  might  be  visited  with  a 
fine  to  tiie  king  and  imprisonment  for  the  non-payment,  so  that  the  party 
probably  might  abscond)  was  summons  upon  the  writ,  that  is,  summons 
to  the  party  by  the  sheriff  upon  a  writ  issued  to  the  sheriflj  commanding 
him  to  summon  the  party  to  appear.  Then  a  series  of  statutes,  the  last 
of  which  was  one  of  Henry  VII.,  gave  process  of  arrest,  not  defining  how  or 
when  it  should  be  issuable ;  but  the  stat.  Henry  VI.  as  to  bail,  founded  on 
previous  practice,  plainly  showed  that  as  the  arrest  was  only  to  be  to  enforce 
appearance,  so  it  ought  only  to  take  place  on  default  of  appearance  on  the 
summons.  But  on  the  summons  the  party  might  at  once  appear  {Drew  v. 
Shirley,  Yelv.,  108).  But  if  the  defendant  did  not  appear,  then  there  was  a 
necessity  for  "  mesne  process,"  as  it  was  called,  however  founded  on  the 
original  writ,  to  compel  liim  to  appear ;  and  when  capias  was  given,  that 
process  was  capias  for  his  arrest,  which,  however,  ought  to  be  the  second 
process  ( Tushet  v.  Millon,  Yelv.,  158).  For  at  common  law  the  course  was  to 
seize  a  man's  goods  to  compel  him  to  ai^pear  (Gommersall  v.  Medgaie,  Yeh'.s 
194) ;  and  capias  was  allowed  by  statute  in  lieu  of  such  distress,  or  wliere  it 
failed.  In  the  King's  Bench,  where  the  action  might  be  commenced  by  a 
"bill"  (in  the  nature  of  an  original),  the  mesne  process,  or  process  of  ar- 
rest, was  called  a  "latitat,"  which  was  not  an  original  writ,  but  was  in  the 
nature  of  an  execution,  grounded  on  a  precedent  record  ;  that  is,  the  bill  for 
every  latitat  was  founded  on  a  bill  of  Middlesex,  where  the  King's  Bench  sat, 
and  that  the  party  could  not  be  taken  in  that  county,  quia  latitat  et  discurrit 
in  another  county,  or  the  latitat  issued  on  a  suit  supjjoscd  to  be  depending. 
But  in  consequence  of  the  abuse  of  the  use  of  process  of  arrest  as  the  first 
l)rocess  without  summons  to  the  party,  it  was  capable  of  being  abused  to  the 
purposes  of  vexation  and  oppression,  by  being  issued  where  really  there  was 
no  suit  depending,  and  no  real  claim,  complaint,  or  cause  of  action.  It  is 
obvious  tiiat  the  proper  remedy  would  have  been  to  make  it  penal  to  issue 
process  of  arrest  until  default  of  appearance  upon  summons;  but  it  would 
VOL.  v.  — 26 
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son  by  latitat^  alias  or  pluries  capias,  out  of  the  King's  Bench, 
and  by  like  process  out  of  the  Marshalsea,  and  other  courts 
in  cities,  and  other  places,  and  after  that  exhibit  no  decla- 
ration ;  so  that  the  defendant,  after  being  put  to  charge  and 
trouble,  could  have  no  costs  awarded  against  the  plaintiif 
for  the  vexation  :  it  was,  therefore,  now  enacted,  that  where 
any  one  shall  be  arrested,  or  appear,  upon  the  return  of 
any  of  the  above  process  out  of  the  King's  Bench,  and  shall 
put  in  bail,  if  the  person  suing  do  not,  within  three  days 
next  after  such  bail  taken,  put  in  a  declaration,  or  if  after 
declaration  he  do  not  prosecute  the  same  with  effect,  but 
shall  apparently  and  wilfully  suffer  his  suit  to  be  delayed, 
discontinued,  or  shall  be  non-suit,  then  the  judges  shall, 
at  their  discretion,  award  tlie  person  so  vexed  his  costs, 
damasces,  and  charo;es.  The  same  was  enacted'  with  re- 
gard  to  suits  in  the  Marshalsea  and  other  inferior  courts. 

It  is  likewise  jDrovided,  that  where  any  one  shall  cause 
another  to  be  arrested  at  the  suit  of  a  person  wdio  either 
did  not  exist,  or  did  not  agree  to  such  proceeding,  and 
shall  thereof  be  convicted  by  indictment,  presentment,  or 
bij  the  testimony  of  two  sufficient  icitnesses,  or  more,  or  other 
due  proof,  he  is  to  be  imprisoned  for  every  offence  six 
months  ;  and  before  he  is  discharged,  is  to  pay  treble  costs 
and  damages  to  the  party  grieved,  as  well  as  £10  to  the 
part}'  whose  name  he  made  use  of.  So  that  arresting  per- 
sons merely  from  malice,  without  any  cause  of  action,  no 
longer  enjoj^ed  impunity. 

The  stat.  3  and  4  Edward  Yl.,  c.  4,  concerning  the  ex- 
emplilication,  or  constat,  of  letters-patent,  was,  in  all  its 

seem  that  tlie  abusive  practice  liad  become  too  firmly  established,  and  so  a 
less  decisive  course  was  adopted,  which  failed  to  repress  the  abuse.  A  latitat 
was  tlie  peculiar  process  of  the  court  of  queen's  bench,  founded  on  a  bill  of 
Middlesex  (which  answered  to  a  bill  of  cliancery),  and  supposed  tliat  the 
party  could  not  be  taken  by  the  sheriff'  of  Middlesex,  quia  latitat  et  discurrit 
in  anotlier  county.  So  that  the  latitat  supposed  a  suit  already  commenced 
and  depending.  It  was  not  itself  an  original  writ,  but  was  in  the  nature  of 
execution  grounded  upon  a  record  precedent.  The  jurisdiction  of  the  King's 
IJencli  between  party  and  party  was  supposed  to  be  grounded  on  a  trespass 
or  wrong  within  the  proper  jurisdiction  of  the  court,  i.  e.,  Middlesex ;  and 
the  rule  of  the  common  law  required  that  the  original  process  should  be 
issued  into  the  county  where  the  cause  of  action  arose,  whether  or  not  the 
defendant  was  there  (as  lie  was  presumed,  in  the  first  instance,  to  be),  and 
if  he  was  not,  then  process,  grounded  upon  that  original  process,  had  to  be 
issued  into  the  county  where  he  really  was  [Everard  v.  Black,  Yelv.,  52 ; 
Wolpeston's  Case,  ibid.,  51). 
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parts,  extended  by  stat.  13  Elizabeth,  c.  6,  to  the  letters- 
patent  of  Henry  the  Eio;hth,  Edward  the  Sixth,  Queen 
Mary,  King  Philip  and  Queen  Alarj^,  Queen  Elizabeth,  her 
heirs  and  successors;  so  that  it  now  became,  so  far,  a 
general  law.  To  avoid  the  great  and  changeable  delays 
often  happening  to  tenants  and  defendants,  it  was  enacted 
by  stat.  14  Elizabeth,  c.  9,  that  in  all  cases  where  the 
plaintiii"  or  demandant  is  entitled  by  any  statute  to  pray 
a  tales  de  cireumstahtibus^  all  tenants,  actors,  avowants,  and 
defendants  may,  upon  their  refusal,  demand  it ;  and  in 
qui  tarn  actions  the  defendant  shall  be  admitted  to  have  a 
tales.  Then  follow  the  two  statutes  of  jeofail,  stat.  18 
Elizabeth,  c.  14,  and  27  Elizabeth,  c,  5,  which  we  shall 
speak  of  presently.  The  next  is  stat.  29  Elizabeth,  c.  4, 
for  regulating  the  fees  of  sheriffs  and  bailiffs  of  franchises 
or  liberties  in  cases  of  execution  («). 

The  many  proclamations  directed  hy  stat.  4  Ilenrj- VII., 
c.  24,  to  be  made  on  tines  in  the  common  pleas  had  so  much 
increased  of  late  years,  that  the  stat.  31  Elizabeth,  c.  2, 
says,  it  would  take  up  sixteen  days  in  every  term  to  make 
proclamations  upon  all  the  fines  there  levied  ;  when,  on 
the  other  hand,  the  suits  there  had  so  much  increased,  that 
scarcely  one  day  could  be  spared  for  proclaiming  fines. 
That  act,  therefore,  ordains,  that  fines  shall  be  proclaimed 
only  four  times;  once  in  the  term  wherein  it  is  engrossed, 
and  once  every  of  the  three  next  terms. 

This  brings  us  to  stat.  31  Elizabeth,  c.  3,  which  was 
made  for  avoiding  of  secret  outlawries  in  per- 
sonal actions,  where  the  defendant  has  a  known  "  ^^''^' 
place  of  dwelling,  owing  to  the  proclamations  being  made 
in  the  county  court  or  quarter-sessions  at  a  distance  from 
their  abode,  and  therefore  giving  them  no  convenient 
notice  of  suits  against  them  [b);  for  remedy  whereof,  it  is 

(a)  This  was  held  only  to  apply  to  cases  of  actions  between  party  and 
party  {Harris  v.  Peacock,  1  Sulk.,  323 ;  Stephens  v.  Roihwell,  3  B.  &  B.,  143). 

{h)  Outlawry  was  the  remedy  provided  by  the  course  of  the  common  law 
in  case  of  failure  of  process  of  summons  or  capias  to  compel  a  party  sued  to 
appear,  by  reason  of  its  not  being  known  where  he  was  to  be  found.  Siira- 
mons,  at  common  l;iw,  was  by  leaving  notice  at  the  dwelling-house  of  the 
party  sued ;  but  if  either  the  dwelling  was  not  known  or  the  summons  was 
not  regarded,  the  next  process,  in  personal  actions,  was  either  distress  on  the 
goods  or  process  of  arrest.  If,  however,  the  residence  was  not  known,  there 
could  hardly  be  a  distress,  and  it  was  very  likely  that  the  party  would  not 
be  found,  and  then  these  processes  would  fail.  The  final  remedy  was  pro- 
cess of  outlawry,  of  which  the  essence  was  such  public  proclamations  aa 
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enacted  by  that  statute,  that  in  every  personal  action 
wherein  an  exigent  is  awarded,  there  shall  issue  one  writ 
of  proclamation  havins;  the  same  teste  and  return  with  the 
exigent,  directed  to  tlie  sheriff  of  the  county  where  the 
defendaHt  is  then  dwelling.  Upon  which  there  are  to  be 
three  proclamations  made  ;  one  in  the  county  court,  one 
at  the  quarter-sessions,  a  third  to  be  made  one  month  at 
least  before  the  guinto  exactus,  at  or  near  the  most  usual 
door  of  the  church  of  the  place  where  the  defendant  dwelt 
at  the  time  the  exigent  was  awarded,  upon  a  Sunday,  im- 
mediately after  divine  service ;  and  all  outlawries  not 
pronounced  according  to  this  statute  are  made  void.  As 
to  real  actions,  it  is  ordained,  that  on  every  summons 
upon  the  land,  at  least  fourteen  days  before  the  return 
thereof,  proclamations  of  the  summons  are  to  be  made  on 
a  Sunday  in  tlie  above  manner;  and  such  proclamations 
to  be  returned  with  the  names  of  the  summoners.  And 
if  this  act  is  not  complied  with,  there  is  to  be  no  (/rand 
cape,  but  alias  and  j^lw'ies  summons  until  proclamations  are 
duly  returned.  And  before  the  allowance  of  a  writ  of 
error,  or  reversing  an  outlawry  by  plea  or  otherwise,  for 
want  of  proclamations  as  directed  by  this  act,  the  de- 
fendant shall  put  in  bail,  not  only  to  appear  and  answer 
in  a  new  action  to  be  commenced,  but  also  to  satisfy  the 
condemnation,  if  the  plaintilf  begins  his  suit  before  the 
end  of  two  terms  after  allowing  the  writ  of  error,  or 
otherwise  avoiding  the  outlawry.^  The  same  provision 
which  had  been  made  by  stat.  1  Edward  VI.,  c.  10,  for 
Wales  and  Chester,  and  by  stat.  5  and  6  Edward  VI.,  c. 
26,  for  the  county  palatine  of  Lancaster,  was  now  made 
by  stat.  31  Elizabeth,  c.  9,  respecting  the  county  palatine 
of  Durham,  as  to  awarding  writs  of  exir/ent  and  proclama- 
tion.    They  are  to  be  directed  to  the  Bishop  of  Durham, 

miglit  naturally  be  presumed  to  bring  the  suit  to  the  knowledge  of  the  party ; 
and  if  he  still  lailed  to  appear,  then  the  judgment  of  outlawry,  which  in- 
volved forfeiture  of  goods  and  also  liability  to  arrest,  together  with  incapacity 
to  sue,  and  some  other  disabilitie?.  Now,  the  object  of  tliis  statute,  as  of 
that  of  Henry  VIII.  on  the  same  subject,  was  to  secure  that  tliere  sliould  be 
tlie  best  notice  possible,  and  that,  therefore,  if  there  was  a  known  dwelling 
of  the  party  sued,  the  proclamation  should  be  in  the  county  where  that 
dwelling  was,  and  where,  therefore,  it  was  most  likely  to  come  to  his  knowl- 
edge. If  there  was  no  known  dwelling,  then  the  proclamations,  under  the 
statute  of  Henry  VIII.,  must  be  in  the  county  where  the  cause  of  action  had 
arisen,  and  where  prima  facie  it  might  be  su];)posed  he  dwelt. 
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and  during  a  vacancy  to  the  chancellor  of  the  bishopric  or 
county  palatine,  who,  by  mandate,  is  to  direct  the  sherili" 
to  execute  them. 

Two  very  material  statutes  were  made  respecting  actions 
upon  penal  statutes.  The  first  is  stat.  18  Eliza-  Actions  upon 
beth,  c.  5,  "to  redress  disorders  in  common  in-  pe"='i s'^^tui^s. 
formers."  It  is  thereby  enacted,  that  no  one  shall  sue 
another  upon  a  penal  statute  but  by  way  of  information 
or  original  action  (a).  Upon  every  information  a  special 
note  is  to  be  made  of  the  day,  month,  and  year  of  exhibit- 
ing it  in  the  office ;  nor  is  any  process  to  be  sued  out  till 
the  information  is  exhibited  in  form ;  and  upon  the  pro- 
cess is  to  be  indorsed  the  plaintiff's  name,  and  the  statute 
upon  which  it  is  grounded.  Any  clerk  making  out  process 
contrary  to  these  directions  is  to  forfeit  forty  shillings, 
half  to  the  queen  and  half  to  the  party  against  whom  the 
process  is  issued/  No  informer  shall  compound  with  a 
defendant  but  after  answer  made  in  court ;  nor  then  but 
by  order  or  consent  of  the  court.  And  if  an  informer 
delay  his  suit,  or  discontinue,  or  be  non-suit,  or  have  a 
verdict   or  judgment   against   him,  he   shall   pay   costs, 

(o)  The  object  of  this  act  was  the  same  as  that  of  the  8  Elizabeth  {vide 
ante),  to  protect  parties  from  vexatious  process  in  pretended  penal  actions, 
not  intended  to  be  really  sued  and  prosecuted ;  and  the  course  taken  is  of 
the  same  character,  only  somewhat  more  stringent,  i.  e.,  to  require  that  the 
information  or  original  writ  shall  actually  be  plead  or  sued  out  before  any 
process  was  issued  against  the  party.  It  is  to  be  observed  that  an  informa- 
tion was  a  criminal  proceeding  and  an  action  civil,  but  when,  as  in  these 
cases,  the  action  or  information  was  only  for  a  pecuniary  penalty,  they  were 
both  substantially  civil  proceedings.  In  trespass,  there  was  a  hne  which  the 
king  could  pardon,  but  this  would  not  affect  tiie  right  of  the  ]iarty  to  dam- 
ages [Strickland  v.  Thorpe,  Yelv.,  126),  though  in  an  action  for  forcible  entry 
the  pardon  of  the  force  would  dejirive  the  party  of  his  right  to  restitution 
{King  v.  Fawcett,  ibid.,  99).  The  distinction  has  always  been  drawn  in  our 
law  between  civil  injuries  to  the  individual  and  criminal  acts,  which  are  the 
subject  of  prosecution  by  the  crown  on  behalf  of  the  public,  in  which  the 
action  for  the  private  injury  must  give  way  to  the  public  right  [Higgins  v. 
Butcher,  Yelv.,  89).  But  a  man  could  not  have  a  private  action  for  a  public 
nuisance  {B.  v.  Taylor,  2  Stra.,  11G7),  nor  an  indictment  for  a  mere  private 
injury  (Bex  v.  Webb,  1  L.  Baym's  Beps.,  737).  Proceedings  for  mere  pen- 
altie.s,  whether  by  action  or  information,  have  always  been  deemed  civil 
suits,  even  when  by  informers  suing  qui  tarn  in  the  behalf  of  the  crown, 
therefore  the  informer  might  compound  (Bradshaw  v.  Mottram,  1  Stra.,  167), 
the  king's  part  being  first  paid  {Crood  v.  Ellis,  2  Co.  Bla.,  1154).  Upon 
filing  an  information  for  a  penalty,  however,  even  by  a  common  informer, 
the  right  to  liis  share  would  rest  in  him,  and  the  king  could  only  pardon  his 
own  share  of  it  [Grossett  v.  Oliver,  5  B.  P.  C,  527). 
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charges,  and  damages,  to  be  recovered  hy  capias,  fieri  fa., 
or  elegit.^  And  if  any  (except  the  clerks  for  making  out 
process)  oflend  in  suing  out  process,  making  of  composi- 
tion, or  other  misdemeanor,  contrary  to  this  act ;  or  shall, 
by  color  or  pretence  of  process,  or  of  any  offence  against 
a  penal  statute,  make  any  composition,  or  take  money,  re- 
ward, ov  promise  of  reicard,  he  is  to  stand  in  the  pillory  for 
two  hours,  be  disabled  to  sue  upon  any  popular  or  penal 
statute,  and  for  every  offence  forfeit  £10. 

The  limitations  of  this  statute  are  not  to  restrain  infor- 
mations for  maintenance,  champerty,  buying  of  titles,  or 
embracery,  or  where  a  penalty  is  specialhj  limited  to  any  par- 
ticular person,  nor  is  this  statute  to  extend  to  such  officers 
of  record  as  by  their  office  may  exhibit  informations.- 

Other  restrictions  were  imposed  on  informers  by  stat.  31 
Elizabeth,  c.  5,  which  enacts  that  in  an  information  the 
offence  shall  not  be  laid  in  any  other  county  tlian  where  it 
was  in  truth  committed  (a);  and  a  defendant  may  plead 
that  the  offence  was  not  in  the  county  where  it  was  alleged, 

(a)  By  21  James  I.,  c.  iv.,  s.  1,  it  was  enacted  that  all  informations,  etc., 
upon  penal  statutes  shall  be  prosecuted  before  justices  of  assize  and  nisi  prius, 
and  justices  of  the  peace  having  power  to  inquire,  hear,  and  determine,  and 
not  in  the  courts  of  Westminster,  nor  in  any  other  place;  and  that  if  such 
prosecution  should  be  in  any  other  place,  it  should  be  void.  And  upon  that 
statute,  although  it  was  first  held  that  penal  actions  were  not  within  it  (Boner 
V.  Hughes,  1  Vent.,  8),  yet  it  was  afterwards  held  that  they  were,  because  the 
justices  might  proceed  in  any  of  the  methods  mentioned.  Hale,  chief- 
justice,  agreed  with  Holt,  chief-justice,  and  thought  that  there  was  no  difference 
between  an  action  of  debt  upon  a  penal  statute  and  an  information,  they 
being  only  different  ways  of  proceeding  to  recover  the  penalty,  for  tliat  it 
may  as  well  be  received  before  justices  of  the  peace  as  by  action  of  debt 
(Rex  V.  Gall,  1  Lord  Raym's  Reps.,  372).  And  Holt,  chief-justice,  said  that 
the  statute  21  James  I.,  c.  iv.,  was  aimed  principally  at  the  court  of  Star 
Chamber,  which,  at  the  time  of  the  passing  of  the  act,  had  assumed  an  exor- 
bitant jurisdiction.  But  it  was  held  that,  if  a  statute  direct  that  certain 
offences  shall  be  inquired  of  only  in  the  sessions,  assizes,  or  leets  within  the 
county  where  committed,  and  not  elsewhere  out  of  the  county,  yet  they  may 
be  inquired  of  in  the  superior  courts,  for  riie  statute  is  not  in  the  negative  as 
to  any  other  court,  but  only  any  other  county  [Shayle  v.  Taylor,  Cro.  Jac, 
178).  This  was  as  to  the  statute  James  I.,  which  enacted  that  actions  on 
penal  statutes  are  to  be  local  (.See  R.  v.  Piought,  3  3for.,  94;  R.  v.  Reeve,  1 
Bl.  Reps.,  231).  But  if  an  appeal  to  the  quarter-sessions  is  to  be  final,  no 
other  court  can  interfere  [Ibid).  Where  an  action  is  brought  on  any  subse- 
quent statute,  it  is  not  restrained  by  the  statute  of  James  I.  [Rex  v.  Grant,  1 
Salk.,  372 ;  Heek's  Ca^e,  ibid.).  The  statute  only  applied,  moreover,  where 
the  party  before  the  act  could  have  tried  in  the  inferior  court,  i.  c,  before 
justices  of  assize  or  of  the  peace,  etc.  [Leigh  v.  Hunt,  3  T.  R.,  362 ;  Shipman 
V.  Herbert,  4  T.  R.,  109). 
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and  if  found  for  him,  the  plaintiff  shall  be  barred  of  his 
action.^  There  is  the  like  exception  of  officers  of  records, 
informations  of  champerty,  buying  of  titles,  or  extortion, 
actions  upon  two  particular  acts  made  for  collecting  the 
customs,^  and,  in  general,  all  informations  for  concealing 
or  defrauding  the  customs,  tonnage,  poundage,  subsidy, 
impost,  or  prisage,  for  corrupt  usury,  engrossing,  or  for 
regrating  or  forestalling,  where  the  penalty  is  of  the  value 
'of  £20  or  above. 

All  actions,  indictments,  or  informations  for  a  forfeiture, 
when  limited  to  the  king,  are  to  be  brought  within  two 
years ;  when  to  the  king  and  any  other  who  shall  sue, 
within  one  year;  and,  in  default  of  such  suit,  the  king 
may  sue  within  two  years  after  that  year  ended.  It  then 
repeals  stat.  7  Henry  VIII.,  c.  3,  concerning  the  time  of 
bringing  actions  upon  penal  statutes,  and  confirms  all 
others  in  force  upon  the  subject  of  reforming  disorders  of 
common  informers.^  And  it  further  directs  that  all  suits 
upon  any  statute  for  using  any  unlawful  games,  or  for  not 
using  any  lawful  game,  for  not  having  bows  and  arrows 
according  to  law,  or  for  using  any  art  or  mystery,  in  which 
the  party  has  not  been  brought  up,  according  to  stat.  5 
Elizabeth,  c.  4.  All  these  are  to  be  sued  in  the  general 
quarter-sessions  or  assizes  where  the  offence  was  committed, 
or  in  the  leet,  and  not  in  anywise  out  of  the  county  *  (a). 

(a)  Thus  the  21  James  I.,  c.  ii.,  reciting  that  offences  against  penal 
laws  may  be  better  and  with  less  charge  commenced,  sued,  and  prosecuted 
in  the  counties  where  such  offences  shall  be  committed,  enacts  that  all 
offences  against  any  penal  act  for  which  any  promoter  may  ground  any 
action,  bill,  plaint,  suit,  or  information  before  justices  of  assizes,  nisi  prius, 
gaol-delivery,  and  shall  be  sued  by  any  action,  plaint,  bill,  information,  or 
indictment,  before  justices  of  the  assize,  etc.  Then  the  stat.  1  James  I.,  c. 
xxii.,  gave  certain  penalties  to  be  recovered  (s.  -16)  by  action  of  debt  or  in- 
formation in  the  courts  at  Westminster;  and  the  50th  section  gave  jurisdic- 
tion to  the  justices  of  assize,  of  gaol-delivery,  and  of  the  peace,  to  inquire 
of  the  premises  and  to  hear  and  determine  the  same;  under  the  latter  clause 
the  inferior  courts  could  only  proceed  by  indictment  or  jiresentment.  And 
it  was  held  the  informer  might  bring  an  action  of  debt  in  the  courts  at  West- 
minster, notwithstanding  the  21  James  I.,  c.  iv. ;  for  that  statute  only  re- 
strained the  proceedings  on  penal  statutes  in  the  superior  courts,  where  the 
informer,  before  the  passing  of  that  statute,  might  have  sued  in  the  inferior 
as  well  as  the  superior  courts,  by  action,  bill,  plaint,  suit,  or  information 
{Shipman  q.  t.  v.  Jlenhest,  4  T.  R.  109).  The  21  .James  I.,  c.  iv.  and  c.  xii., 
made  further  provision  for  securing  to  parties  sued  on  penal  statutes  the 
benefit  of  local  trial ;   but  it  has  been  held  that  an   action  by  the  party 

1  Sect.  2.  3  Sect.  1,  7. 

2 1  Eliz.,  c.  11  and  20.  *  See  stat.  21  James  I.,  c.  4. 
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The  statutes  of  jeofail,  before  alluded  to,  contributed 

very  much  to  expedite  the  pursuit  of  judicial 

jeoais.     j.g(^j.ggg^     rpijQ  ^Pg^  ^f  fliem,  stat.  18  Elizabeth, 

c.  14,  enacts,  if  any  verdict  of  twelve  men  or  more  shall 
be  given  in  any  action,  suit,  bill,  or  demand,  in  a  court  of 
record,  the  judgment  thereupon  shall  not  be^stayed  or  re- 
versed by  reason  of  any  default  in  form,  or  lack  of  form 
touching  false  Latin,  or  variance  from  the  register,  or  other 
defaults  in  form  (a),  in  a  writ  original  or  judicial,  count, 

grieved  under  the  1  and  2  Philip  and  Mary,  c.  xii.  (as  to  extortion  or  a  dis- 
tress), was  not  within  the  above  act,  31  Elizabeth,  c.  v.,  or  21  James  I.,  c. 
iv.,  s.  2,  and  therefore  that  the  venire  might  be  laid  in  any  county  {Fife  v. 
BoHsrfidd,  13  L.  J.  and  B.,  306).  But  it  has  been  held  that  an  action  against 
a  magistrate,  for  an  act  done  by  virtue  of  his  office,  is  a  local  action ;  and, 
therefore,  if  the  same  be  Inid  in  one  county,  or  division  of  a  county,  and  it 
appears  that  the  cause  of  action  arose  in  another,  the  defendant  will  be  en- 
titled to  a  verdict  under  21  James  I.,  c.  xii.,  s.  5  {Atkinson  v.  Hornby,  2  C.  J. 
K.,  3357 )_. 

(a)  This  act  was  only  rendered  necessary  in  cons*quence  of  the  narrow- 
minded  decision  of  the  judges  on  the  act  of  32  Henry  VIII.,  c.  xxx.,  that 
it  did  not  extend  to  counts  or  declarations.  The  decisions  of  the  judges  on 
the  statute  virtually  nullified  it,  as  they  had  nullified  the  previous  statute. 
For  it  was  actually  held,  that  in  an  action  of  trespass  for  taking  the  plain- 
tifi''s  fish,  after  a  verdict  for  the  plaintiff,  judgment  must  be  arrested,  be- 
cause the  declaration  did  not  state  of  what  nature  the  fish  were,  whether 
pikes,  tenches,  breams,  carp,  etc.,  and,  moreover,  that  their  number  did  not 
appear;  as  if  either  their  nature  or  number  could  matter  a  straw,  the  jury 
having  on  the  evidence  found  the  damage  the  plaintiff  had  sustained.  In 
vain  this  was  argued,  and  in  vain  it  was  urged  that  the  omission  of  the  num- 
ber and  nature  was  but  of  the  form,  and  not  the  substance,  and  that  the  sub- 
stance was  the  taking  of  the  fish.  But  it  was  resolved  that  the  plaintiff 
could  not  have  judgment  [Playter's  Case,  5  Coke's  Reps.,  35).  Upon  this 
statute  it  was  also  held  that  it  did  not  any  more  than  the  32  Henry  YIII., 
extend  to  cure  any  insufficiency  of  trial  by  reason  of  error  or  deficiency  in 
the  venue;  and  thus,  for  instance,  when  the  venue  ought  to  have  been  from 
three  vills,  and  it  was  only  from  one,  it  was  held  to  be  error,  and  not  to  be 
cured  by  this  act  {Bayvham\'>  Case,  5  Coke's  Heps.,  36).  So  it  was  held,  that 
thougli  the  statute  expressly  cured  the  want  of  an  original  writ  (which  was 
of  no  earthly  use),  yet  tiiat  if  tiiere  was  one,  and  it  varied  from  the  declara- 
tion, if  any,  in  a  venue,  the  judgment  should  be  reversed  {Bishop's  Case,  5 
Coke's  Beps.,  37;  I)ismo  v.  Shelley,  Yelv.,  108 ;  Thomson  v.  Falstov;,  ibid.,  108, 
109).  A  statute  construed  in  such  a  manner  and  spirit  of  course  produced 
but  little  result,  and  hence  the  necessity  for  further  statutes  on  the  subject. 
Thus  the  statute  was  made  of  no  eft'ect ;  and  in  the  reign  of  Queen  Anne 
another  act  was  passed  with  the  same  object.  It  was  held  upon  this  statute, 
that  matters  of  form,  or  rather  of  formality,  as  the  formal  conclusions  of 
pleading,  were  not  fit  to  be  raised  upon  general  demurrer,  and  required  to 
be  specially  objected.  And  Hale  said,  "It  were  well  the  causes  of  demurrer 
were  always  assigned  specially.  The  old  way  was  when  pleadings  were 
drawn  at  the  bar,  to  make  the  exception  immediately,  and  the  other  party 
might  mend,  if  he  pleased,  or  might  demur,  if  he  durst  venture  it.  And 
though  now  they  are  but  in  paper,  yet  such  a  course  should  be  observed,  for 
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declaration,  plaint,  bill,  suit,  or  demand ;  or  for  want  of 
an  original  or  judicial  writ ;  or  by  reason  of  any  imperfect 
or  insufficient  return  of  a  sherilf,  or  other  officer;  or  for 
want  of  a  warrant  of  attorney ;  or  by  reason  of  any  man- 
ner of  default  in  process,  upon  or  after  ad  ■pricr  or  voucher. 
This  act,  however,  is  not  to  extend  to  any  appeal,  indict- 
ment, or  presentment  of  felony,  or  treason,  or  other^mat- 
ter,  nor  process  thereupon,  nor  to  a  suit  upon  a  popular  or 
penal  statute. 

This  statute  was  intended  to  take  away  all  triflinp;  im- 
pediments to  the  efiect  of  a  suit,  after  the  merits  had  been 
decided  upon  by  verdict.  The  stat.  27  Elizabeth,  c.  5,  had 
the  like  design,  when  the  merits  had  been  considered  in 


demurrers  were  not  designed  to  ciitch  men.  The  not  concluding  to  the 
county  seems,  it  was  added,  but  to  be  matter  of  fact,  and  the  demurrer  should 
.  have  been  quia  non  bene  condudit  [Clerc  v.  Bailey,  1  Ve7itris  Reps.,  240).  The 
principle  after  tliia  statute  was  often  recognized,  that  after  verdict  the  courts 
should  consider  the  substance.  Thus  where  the  plaintiff  showed  that  he 
was  possessed  of  a  house  in  London,  in  which  one  Sebastian  had  a  chamber ; 
that  Sebastian  was  indebted  to  him,  and  died  possessed  of  the  chamber,  and 
of  sundry  writings,  etc.,  and  that  the  plaintiff,  for  recovery  of  his  debt, 
attaclied  the  goods;  and  that  the  defendant,  in  consideration  that  the  plain- 
tiff would  permit  him  to  enter  the  chamber  and  take  away  a  certain  writing, 
promised  to  pay  him  his  debt,  which  being  denied,  and  found  by  the  jury, 
the  defendant  objected  that  there  was  no  consideration,  because,  for  anything 
that  appeared,  the  debt  miglit  be  a  will,  but  the  defendant  not  being  execu- 
tor or  administrator,  could  not  be  chargeable ;  and  that  as  for  the  attach- 
ment, it  must  be  void,  for  there  was  no  one  sued.  But  the  court  said,  that 
the  attachment  was  not  the  "  substance  of  the  action,"  and  tliat  the  consider- 
ation was,  that  the  plaintiff  should  permit  the  defendant  to  enter  the  cham- 
ber and  take  away  the  writing,  which  was  a  good  consideration  [Pickard  v. 
Cottels,  Yeh'.,  56).  By  21  James  I.,  c.  xiii.,  no  judgment  shall  be  stayed  or 
reversed  after  verdict,  by  reason  the  venire  is  sued  out  to  more  or  fewer 
places  than  it  ought,  so  as  some  one  place  be  right  named  ;  nor  by  16  and  17 
James  I.,  chap,  ii.,  c.  viii.,  if  the  cause  were  tried  by  a  proper  jury  of  the 
county  or  place  where  the  action  is  laid.  So  by  4  and  5  Anne,  c.  xvi.,  it  was 
provided  that  a  jury  panel  need  not  contain  the  name  of  any  hundredor, 
and  that  a  jury  might  come  from  tlie  body  of  the  county  where  the  venire 
is  laid  {Et  vide,  3  George  II.,  c.  xxv.).  Before  these  acts  the  vill  of  every 
material  fact  was  laid,  that  if  any  issue  arose  thereon  some  hundredor  might 
come  thereupon.  And  if  it  appeared  on  the  record  by  the  pleadings  that 
in  a  local  action  the  venue  was  in  a  foreign  county,  or,  in  a  transitory  action, 
that  it  was  laid  or  tried  in  a  different  county  from  that  in  which  the  matter 
in  issue  arose,  there  would  be  ground  of  error  or  mis-trial  (Harding  v.  Shei-- 
man,  Cro.  Eliz.,  510).  And  so,  if  the  matter  arose  in  two  counties,  the  jury 
were  not  from  both.  This  would  be  inconvenient,  though  perhaps  practica- 
ble, so  long  as  pleading  was  single,  but  when  the  .act  of  Anne  allowed  of 
several  pleas,  so  that  there  were  always  several  issues,  it  became  impracti- 
cable, and  the  law  was  altered  accordingly,  so  as  to  allow  of  a  jury  from  the 
body  of  the  county  wherein  the  venue  was  laid. 


310  ELIZABETH.  [CHAP.  XXXIII. 

another  way,  namely,  upon  demurrer  (a) ;  it  enacts,  that 
after  demurrer  joined  and  entered  in  any  action  or  suit  in 
any  court  of  the  record  Avithin  the  realm,  the  judges  shall 
proceed,  and  give  judgment,  as  the  very  right  of  the  cause 
and  matter  in  law  shall  ajjpear,  without  regarding  any 
imperfection,  defect,  or  want  of  form,  in. any  writ,  return, 
plaint,  declaration,  or  other  pleading,  process,  or  course 
of  proceeding  whatsoever,  except  those  only  w^hich  the 
p)arty  demurring  shall  specially  and  particularly  set  down 
and  express,  together  with  his  demurrer  ;  nor  shall  judg- 
ment be  reversed  by  error  for  any  of  the  above  causes  not 
80  set  down  and  expressed  ;  all  which  the  court  may,  from 
time  to  time,  amend.  This  act,  as  well  as  the  former,  is 
not  to  extend  to  criminal  prosecutions,  and  acting  upon 
popular  and  penal  statutes.  After  this  act  there  grew  a 
distinction  between  demurrers,  which  were  some  general, 
and  some  special;  and  manj^  questions  arose  both  from  this 
and  the  former,  what  was /or>/i  and  what  was  substance.  So 
that,  though  particular  cases  were  helped  by  virtue  of  these 
acts,  yet  the  debate  upon  points  of  pleading  was,  perhaps, 
increased  rather  than  diminished ;  only  much  of  this  de- 
bate appeared  in  a  new  shape,  and  the  matter  was  consid- 
ered with  diiferent  view  and  design. 

For  avoiding  the  number  of  small  and  trifling  suits 
commenced  in  the  courts  of  Westminster,  which,  by  the 
due  course  of  the  law,  ought  to  be  determined  in  inferior 
courts,  it  was  enacted  by  stat.  43  Elizabeth,  c.  6,  that  if 
any  sheriff,  under-sheriff,  or  other  person  having  authority, 
or  assuming  it,  to  break  writs,  shall  make  a  warrant,  as 
upon  some  process,  not  having  such  process ;  then,  upon 
complaint  to  the  justices  of  assize,  or  the  judges  of  the 
court  whence  the  process  issued,  not  only  the  person  mak- 
ing the  warrant,  but  all  procurers  thereof,  shall  be  sent  for, 
by  attachment  or  otherwise,  and  examined  upon  their 
oaths ;  and  if  it  is  proved  by  suflicient  witnesses,  or  con- 
fession, they  are  to  be  sent  to  the  gaol  of  the  county,  or 

(a)  And  this  also,  like  the  previous  statute,  was  rendered  of  no  effect  by 
reason  of  the  narrow  construction  put  upon  it  by  tlie  judges.  It  is  to  be  ob- 
served tliat  up  to  this  time  the  jileadings  had  been  oral,  and  so  as  any  defect 
in  form  was  instantly  amendable  without  any  expense:  tiie  exaction  of  the 
most  perfect  precision  in  pleading  could  be  of  no  prejudice  to  the  parties. 
But  now  pleadings  were  put  into  writing  and  delivered,  and  the  expense 
and  delay  of  demurrers  became  a  very  serious  obstruction  to  justice  where 
the  objections  taken  were  merely  formal. 
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court  where  it  is  examined,  until  they  have  paid  to  the 
party  grieved  £10,  with  costs  and  damages,  to  be  ascer- 
tained by  the  court  which  heard  the  matter ;  besides 
which,  every  oftendcr  is  to  forfeit  £20  to  the  king. 
Another  clause  of  this  act  ordains  (a),  that  if  upon  any 

(a)  This  was  the  first  of  a  series  of  statutable  enactments  designed  to  re- 
press trifling  actions  by  deprivation  of  costs.  The  spirit  of  the  Statute  of 
Gloucester,  temp.  Edward  I.,  which  first  gave  the  right  to  costs,  was,  as  the 
scope  of  that  statute  plainly  shows,  that  costs  should  be  recovered  where  the 
plaintiff  recovered  something  real  and  substantial.  But  it  was  discovered 
that  actions  were  brought  by  parties,  either  from  a  spirit  of  litigation,  or  by 
the  instigation  of  attorneys,  for  the  sake  of  the  costs ;  and  it  was  desired  to 
check  this  class  of  actions  by  de[iriving  the  plaintiffs  of  costs.  The  act, 
therefore,  in  the  first  place,  did  not  apply  to  real  actions  at  all,  in  which 
land  was  recovered.  Next,  it  applied  to  all  personal  actions  in  which  less 
than  a  certain  sum  was  recovered ;  and,  lastly,  it  fixed  that  sum  at  forty 
shillings,  because  that  was  the  limitation  fixed  by  the  Statute  of  Gloucester 
as  to  suits  fitted  for  the  superior  courts,  and  upon  which  a  rule  of  practice 
grew  up,  that  those  courts  would  stay  personal  actions  for  less  than  forty 
shillings  as  beneath  their  dignity.  And  that  was  also  the  limitation  of  the 
jurisdiction  of  the  county  courts  (as  of  most  local  courts)  without  a  writ  of 
jusficies.  Tlie  value  of  money,  indeed,  had  fallen  enormously  since  the 
time  when  that  limitation  of  jurisdiction  was  originally  established,  and 
forty  shillings  in  the  time  of  Elizabeth  was  ten  times  less  than  it  was  in  the 
time  of  Edward  I.  But  that  only  shows  that  the  legislature  was  not  dis- 
posed to  place  too  strict  a  limitation  upon  the  power  of  suing  in  the  superior 
courts,  and  was  only  desirous  to  punish  the  most  trivial  class  of  actions.  It 
will  be  observed  that  the  actions  were  only  punished,  not  prosecuted,  and  par- 
ties were  left  at  liberty  to  sue  in  the  superior  courts  for  such  small  sums  in 
cases  they  deemed  to  be  of  such  importance  that  they  were  willing  to  pay 
the  costs  of  suing.  In  later  statutes  on  the  subject,  however,  special  pro- 
\dsion  was  made  for  certain  classes  of  actions,  in  which  it  might  be  reason- 
able to  sue  in  the  superior  courts,  even  for  such  small  sums ;  as,  for  instance, 
where  the  action  was  to  try  title,  or  the  trespass  was  malicious.  This  statute, 
it  is  to  be  borne  in  mind,  applied  to  all  forms  of  action  ;  and  though  as  to 
actions  of  tort  it  has  been  superseded,  it  is  still  in  force  as  to  actions  of  dejjt 
or  contract.  It  is  to  be  observed  that  the  statute  at  the  end  says,  "less  at  the 
discretion  of  the  courts,"  for  althougli  the  jury  gave  damages,  it  was  for  the 
court  to  award  the  costs,  for  no  evidence  for  costs  could  properly  be  given  to 
the  jury,  forasmuch  as  it  dejiends  on  the  usage  of  the  court  in  which  the  suit 
is  {O' Kelly  y.  Saltan,  Yelv.,  111).  But  under  this  act  the  rule  was  to  allow 
no  more  costs  than  damages  (  Walker  v.  Robinson,  1  Wils.,  93;  2  Stra.,  1232). 
Other  statutes  carried  out  the  object  of  the  ])resent.  But  in  8  and  9  William 
III.,  c.  xi.,  s.  1,  for  the  preventing  of  wilful  and  malicious  trespasses,  it  is 
enacted,  that  in  all  actions  of  trespass  wherein  at  the  trial  of  the  cause  it 
shall  appear  and  be  certified  by  the  judge  upon  the  back  of  the  record  that 
the  tres{>ass  of  which  any  defendant  siiall  be  found  guilty  was  wilful  and 
malic'ious,  the  plaintiff"  shall  recover  his  full  costs,  notwithstanding  the 
Statute  of  Charles.  Hence  these  three  statutes,  43  Elizabeth,  22  Charles  II., 
and  .S  and  9  William  III.,  c.  xi.,  were  as  to  actions  of  trespass  in  pari  mate- 
ria, until  Lord  Denman's  Act,  3  and  4  Victoria,  c.  xxiv.,  repealed  the  43 
Elizabeth  as  to  actions  of  trespass,  and  the  22  Charles  II.  as  to  all  personal 
actions.  In  fiirtlier  pursuancie  of  the  policy  of  the  wise  and  salutary  meas- 
ure to  discourage  actions  for  trivial  causes,  the  Statute  of  James  I,  c.  iii., 
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personal  action  commenced  in  tlie  courts  at  Westminster, 
not  being  for  any  title  or  interest  of  lands,  nor  concerning 
the  freehold  or  inheritance  of  any  lands,  nor  for  a  battery, 
it  appears  to  the  judges  of  the  court,  and  shall  be  so  sig- 
nified by  the  justices  before  whom  the  same  is  tried,  that 
the  del)t  or  damages  shall  not  amount  to  forty  shillings  or 
more,  then  there  shall  not  be  awarded  more  costs  than 
damages,  but  less,  at  the  discretion  of  the  court,^ 

provided :  5.  And  be  it  further  enacted,  that  in  all  actions  of  trespass  quare 
dausam  fregit  hereafter  to  be  brought,  wherein  the  defendant  or  defendants 
shall  disclaim  in  his  or  their  plea  to  make  any  title  or  claim  to  the  land  ia 
•which  the  trespass  is  supposed  to  have  been  done,  and  the  trespass  be  by 
negligence,  or  involuntary,  the  defendant  or  defendants  shall  be  admitted  to 
plead  a  disclaimer,  and  that  the  trespass  was  by  negligence,  or  involuntary, 
and  a  tender  or  ofier  of  sufficient  amends  for  such  trespass  before  the  action 
brought,  whereupon  or  upon  some  of  them,  the  plaintiif  or  plaintiffs  shall 
be  enforced  to  join  issue.  And  of  course  if  the  defendant  sustained  the 
plea,  that  is,  showed  that  the  amends  were  sufficient,  etc.,  the  plaintifli  world 
have  to  pay  all  the  costs  after  the  plea,  that  is,  all  the  costs  of  trial. 

^  Extended  to  counties  palatine  by  11  and  12  William  III.,  c.  9. 
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IN  reviewing  the  penal  laws  of  this  reign  we  find  the 
greater  and  more  striking  part  of  them  to  be  such  as 
were  the  consequences  of  the  late  change  in 
religion  {a).    A  new  description  of  delinquents 

(a)  That  is  to  say,  the  queen's  change  of  it,  and  her  attempt  to  impose  it 
upon  her  subjects.  This  naturally  excited  discontent  and  disafiection,  and 
then  this  disaffection  was  made  the  pretext  for  more  severe  penal  laws.  Our 
author  appears  to  have  been  disposed  to  excuse,  and  to  have  considered  the 
excuse  sufficient;  but  if  it  were  so,  then  persecution  on  account  of  religion 
could  always  create  its  own  excuse.  It  has  been  seen  in  the  former  chapter 
that  the  crown  had  assumed  and  exercised  a  spiritual  supremacy.  The  mere 
assumption  and  assertion  of  the  royal  supremacy  in  the  established  church 
would  not  have  excited  discontent.  The  disafiection  was  occasioned  by  the 
attempts  to  exercise  it  over  the  whole  nation.  In  other  words,  the  queen 
claimed,  by  virtue  of  the  supremacy,  to  dictate  to  all  the  subjects  of  the 
realm  what  their  religion  should  be,  and  to  punish  them  by  fine  and  im- 
prisonment if  they  did  not  adopt  it,  and  to  punish  them  even  unto  death  if 
they  dared  to  oppose  it.  Such  was  the  scope  of  these  penal  laws  upon  re- 
ligion. The  earlier  measures  of  this  reign,  mentioned  in  the  previous 
chapter,  were  directed  to  the  maintenance  of  the  established  form  of  faith 
and  worship ;  but  the  measures  noticed  in  this  chapter,  passed  at  a  later 
period  of  tlie  reign,  were  directed  at  the  faith  and  worship  of  those,  whether 
Papists  or  Puritans,  who  would  not  adhere  to  the  church  established  by  law, 
and  would  not  admit  the  right  of  the  crown  to  impose  its  religion  upon 
them.  It  might  be  possible  to  enact  competent  laws  to  enforce  tlie  royal 
supremacy  over  the  established  church,  and  to  punish  those  who  resisted  it, 
or  asserted  the  papal  supremacy  over  that  church,  and  yet  to  leave  men, 
not  members  of  that  church,  free  to  pursue  their  own  form  of  faith  or  wor- 
ship. And  during  the  earlier  part  of  the  reign,  it  will  be  observed,  the 
legislation  on  the  subject  was  restrained  within  that  limit.  But  the  spirit 
of  the  dynasty  was  one  of  such  relentless  despotism  that  it  would  not 
allow  men  freedom  of  choice  even  in  matters  of  faith  and  worship:  and 
hence  at  last  the  legislation  of  the  reign  gradually,  iii  accordance  with  that 
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originated  from  tlience,  wlio  occasioned  great  alarm  in 
the  government,  and  were  thought  to  demand  the  severe 

of  Henry  VIII.,  assumed  the  form  of  persecution,  enforced  uniformity  of 
religion  on  the  whole  commvinity,  and  enforced  it  by  penal  laws  against  all 
who  varied  from  it,  whether  Protestants  or  Catholics.  It  is  impossible  not 
to  see  here,  as  in  the  previous  reigns  of  the  dynasty,  that  the  governing 
spirit  of  that  persecution  was  not  so  much  religious  bigotry  as  regal  tyranny. 
Men  were  punished  not  for  following  a  wrong  form  of  religion,  but  for  fol- 
lowing a  form  of  religion  different  from  that  of  the  sovereign.  Hume 
truly  observes  that  the  proceedings  upon  this  subject,  at  this  period  of  the 
reign,  show  the  extent  of  the  royal  power  during  that  age,  and  the  genius 
of  the  government:  Religion  was  a  point,  he  says,  of  which  the  queen 
was,  if  possible,  more  jealous  than  of  matters  of  state.  "She  pretended 
that  in  her  character  of  supreme  head  of  the  church,  she  was  fully  em- 
powered by  her  prerogative  alone  to  decide  all  questions  which  might 
arise  with  regard  to  doctrine,  discipline,  or  worship,  and  she  never  would 
allow  her  parliaments  to  take  these  points  into  consideration"  [Hist.  Enp., 
c.  xl.),  {.  e.,  except  to  pass  penal  laws  at  her  bidding  to  enforce  her  will. 
Her  adherents  of  the  new  opinions  had  been  eager  enough  to  acquiesce  in 
the  destruction  of  the  papal  supremacy,  but  had  no  idea  of  substituting  the 
royal  supremacy  in  its  place ;  but  tliey  found  it  enforced  with  intolerable 
tyranny.  Tlie  queen  rigidly  insisted  on  the  strictest  logical  development  of 
the  doctrine  of  the  royal  supremacy,  which  vested  it  in  the  sovereign,  not  in 
parliament.  She  took  care  to  have  a  law  for  uniformity  strictly  enacted,  and 
she  continued  rigid  in  exacting  an  observance  of  the  established  laws,  and 
in  punishing  all  nonconformity  {Hist.  Eng.,  vol.  v.,  c.  xl.).  The  zealots, 
therefore,  who  harbored  a  great  antipathy  to  the  episcopal  order,  were 
obliged,  in  a  great  measure,  to  conceal  their  sentiments,  and  they  confined 
their  avowed  objections  to  the  surplice,  etc.,  kneeling  at  the  sacrament,  etc. 
These  controversies  had  already  excited  such  a  ferment  among  the  people 
that  in  some  places  they  refused  to  frequent  the  churches.  And  while  the 
sovereign  authority  checked  these  excesses,  the  flame  was  confined,  not  ex- 
tinguished;  and  burning  fiercer  from  confinement,  it  burst  out  in  tiie  suc- 
ceeding reigns  to  the  destruction  of  the  monarchy  and  church  (Ibid.).  So 
much  for  the  laws  against  the  Puritans.  Still,  more  severe  laws  were  passed 
against  the  Papists.  It  was  declared  treason  to  assert  that  the  queen  was  a 
heretic  or  schismatic.  It  was  also  enacted  that  whoever  should  publish  bulls 
or  rescripts  of  the  pope,  or  should,  by  means  of  them,  reconcile  any  man  to 
the  Church  of  Home,  they,  as  well  as  those  so  reconciled,  should  be  guilty 
of  treason  :  tliat  is,  any  one  becoming  converted  to  Catholicism  should  be 
hanged  and  quartered  with  all  the  horrible  abominable  atrocities  attending 
an  execution  for  treason.  A  similar  law  was  also  enacted  against  Jesuits 
and  Popish  priests.  It  was  ordained  that  those  who  remained  in  the  king- 
dom, or  returned  to  it,  should  be  guilty  of  treason,  and  suffer  the  same 
dreadful  and  horrible  penalties.  "By  this  law,"  says  the  historian,  "the 
exercise  of  the  Catholic  religion,  which  had  formerly  been  prohibited  under 
lighter  penalties,  was  totally  suppressed.  In  the  subsequent  part  of  the 
reign,  the  law  was  sometimes  executed  by  the  capital  punishment  of  priests; 
and  though  the  partisans  of  the  queen  asserted  that  they  were  punished  for 
their  treason,  not  their  religion,  the  apology  must  only  be  understood  in  this 
sense,  that  the  law  was  enacted  on  account  of  the  treasonable  views  and 
attesnpts  of  the  sect,  not  that  every  individual  who  suffered  the  penalty  of 
the  law  was  executed  of  treason.  The  Catholics  might  now,  therefore,  with 
justice  complain  of  a  violent  persecution  "  [Hume's  Hi,-i(.  Eng.,  vol.  v.,  c.  xli.). 
He  adds,  that  in  ten  years  fifty  priests  were  executed  under  this  law.     At  a 
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restrictions  imposed  by  many  laws,  which,  at  this  time, 
appear  oppressive  and  sanguinary.     However,  the  temper 

later  period  of  the  reign,  the  queen  declared  her  purpose  in  summoning  par- 
liament was  to  have  laws  enacted  for  the  further  enforcement  of  uniformity 
in  religion,  that  is,  to  enforce  conformity  to  her  religion,  for  she  would  not 
allow  parliament  any  voice  in  the  matter  {Ibid.,  c.  xviii.).  Nothing  could 
exceed  the  slavish  servility  of  parliament.  The  queen  having  thus  expressly 
pointed  out  what  the  house  should  and  should  not  do,  the  commons  were  as 
obsequious  to  the  one  as  to  the  other  of  her  injunctions.  They  passed  a  law 
against  recusants,  such  as  was  suited  to  the  persecuting  spirit  of  the  age,  and 
the  severe  character  of  the  sovereign  —  it  was  entitled,  "An  Act  to  retain 
Her  Majesty's  Subjects  in  their  due  obedience,"  implying  that  adherence  to 
the  religion  of  the  state  was  part  of  the  duty  of  the  subject.  It  was  actually 
enacted  that  any  person  who  obstinately  refused  during  a  month  to  attend 
public  worship,  should  be  committed  to  prison,  and  that  upon  a  renewed 
offence  he  should  suffer  death  as  a  felon  !  This  law  bore  equally  hard  upon 
the  Protestants  and  upon  the  Catholics,  and  had  it  not  been  imposed  by  the 
queen's  authority,  was  certainly,  in  that  respect,  nmch  contrary  to  the  private 
sentiments  of  the  majority  in  the  house  {Hume's  Hitit.  Eng.,  vol.  v.,  c.  xliii.). 
The  queen  was  absolute  in  matters  of  religion,  as  in  all  matters  of  state. 
The  parliament  pretended  to  enact  laws,  but  the  queen  prohibited  them  from 
meddling  with  state  matters,  or  ecclesiastical  causes,  and  sent  members  to 
prison  who  transgressed  her  imperial  edicts  in  these  respects.  And  in  reality 
the  crown  possessed  full  legislative  power  by  means  of  proclamations,  which 
might  affect  any  matter,  even  of  the  greatest  importance,  and  whicli  the 
Star  Chamber  took  care  to  see  more  rigorously  executed  than  the  laws  them- 
selves. The  queen's  prohibition  of  the  prophesyings  or  assemblies,  insti- 
tuted for  fanatical  prayers  and  conferences,  shows  tlie  unlimited  extent  of 
the  royal  prerogative.  No  number  of  persons  could  meet  together  in  order 
to  read  the  Scriptures  and  confer  about  religion,  though  in  ever  so  orthodox 
a  manner,  without  her  permission  {Hume's  Hist.  Eng.,  vol.  vi.,  Ajip.  iii.). 
Nothing  could  more  strongly  sliow  how  absolute,  how  entirely  arbitrary,  was 
the  power  of  the  crown  even  in  matters  of  religion,  and  that  all  the  meas- 
ures on  the  subject  were  the  result  of  the  royal  authority,  and  reflected  only 
the  royal  will.  They  were  sanctioned  by  statutes,  but  the  statutes  were  dic- 
tated by  the  crown,  and  were  but  the  registered  edicts  of  a  tyrant.  That  the 
spirit  of  persecution  under  Elizabeth,  as  under  Henry,  was  born,  not  of  sin- 
cere religious  bigotry,  but  of  the  love  of  tyranny,  was  shown  in  the  one 
reign  as  in  the  other  by  this,  that  it  was  displayed  against  the  members  of 
any  religious  body  who  did  not  conform  to  the  religion  of  the  crown.  In 
the  reign  of  Elizabeth,  as  in  that  of  Henry,  the  Puritans  were  persecuted  as 
well  as  the  Papists,  and  the  engine  used  for  their  persecution  was  the  Star 
Chamber,  so  firmly  established  under  Henry  VII.  The  publications  which 
issued  from  the  Puritans,  were  forbidden  by  decrees  of  the  court  of  Star 
Chamber.  Proclamations  were  issued  against  the  printers,  and  even  readers 
of  books  unlicensed  by  the  ordinary.  After  several  deprivations  and  depo- 
sitions by  the  commissioners  who  executed  the  queen's  authority  as  ruler  of 
the  church,  assemblies  of  Puritans  were  dispersed,  and  those  persons  arrested 
and  charged  with  absence  from  the  parish  church  and  having  used  a  form 
of  worship  different  from  that  enjoined  by  lawful  authority.  Several  of 
them  who  refused  to  submit  were  imprisoned,  but  soon  released;  thus  began 
in  England  the  persecution  of  Protestants  by  their  fellow-dissenters  from 
the  Church  of  lioine  {Ibid.).  The  principle  of  intolerance  was  affirmed  by 
deeds  as  weli  as  by  words.  Tlie  minor  machinery  of  persecution  was  put 
together  and  set  up,  and'  brought  into  activity  {Ibid.).    And  all  this,  entirely 
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and  designs  of  these  nonconformists  were  such  that  not 
only  religion,  but  the  safety  of  the  state  was  interested  in 

to  enforce  the  royal  will,  and  produce  a  uniformity  which  could  only  result 
from  tyranny.  Persecution  went  on  equally  against  Papist  and  Puritan ; 
and  this  shows  not  only  that  it  did  not  arise  either  from  honest  religious 
bigotry,  nor  from  any  notion  of  necessity.  An  act  was  passed  sulijecting  all 
clergymen  to  deprivation  unless  they  subscribed  all  the  articles  imposed  by 
parliament,  i.  e.,  really  by  the  crown  ;  and  Puritan  congregations  continued 
to  be  dispersed  and  their  members  apprehended,  on  the  ground  that  they 
were  unlawful  assemblies  (13  Eliz.,  c.  xii.).  And  at  the  same  time,  it  was 
made  high  treason  to  obtain  or  receive  from  Rome  any  bull  or  writing  what- 
soever—  a  persecuting  enactment,  which  reduced  Catholics  to  the  alternative 
of  exposing  themselves  to  death  or  foregoing  many  of  those  relations  of  life 
which  were,  in  their  opinion,  only  legitimated  by  the  intervention  of  papal 
authority  (Mack.  Hist.  Eng.,  vol.  iii.,  c.  vi.).  The  historian,  as  already  ob- 
served, does  not  mention  the  many  executions,  especially  of  priests,  which 
took  place  under  these  laws  against  the  Catholics,  merely  for  maintaining  the 
spiritual  supremacy  of  the  see  of  Rome ;  but  the  deficiency  is  supplied  by 
Lingard,  who  shows  that  the  indictments  in  some  cases  remain,  and  leave  no 
doubt  that  the  victims  suffered  merely  for  the  denial  of  the  royal  supremacy 
in  spiritual  things  [LingarcVs  Hist.  Eng.).  And  as  men  were  hanged  under 
Elizabeth  for  denial  of  the  royal  supremacy,  so  they  were  burnt  for  denying 
the  tenets  of  the  royal  religion.  S{>eaking  of  the  act  of  the  13  Elizabeth, 
Mackintosh  says,  "The  compass  and  cruelty  of  this  law  may  be  judged  from 
the  provision  that  to  call  the  queen  heretic  or  schismatic  should  be  held  and 
punished  as  treason.  The  first  victim  to  the  law  —  a  priest  —  was  executed. 
His  offence  was  religious,  not  political.  A  gentleman,  guilt}'  of  harboring 
him,  was  sentenced  to  perpetual  imprisonment  {Ibid.,  c.  5).  Campion,  for  a 
■work  in  support  of  the  papal  supremacy,  i.  e.,  its  spiritual  supremacy,  was 
tortured  by  the  rack,  and  then,  with  three  priests,  was  executed"  (Ibid.). 
Several  other  victims  of  the  same  class,  discovered  lurking  or  disguised 
through  the  country,  were  executed,  and  at  one  time  as  many  as  seventy 
Roman  Catholic  priests  were  under  sentence  of  death,  or  awaiting  it  [Cam- 
den). The  persecution  of  the  Puritans  did  not  proceed  to  such  an  extent. 
The  blood  of  sectaries  (says  Mackintosh)  was  shed;  but  the  victims  were 
merely  unrecognized  ianatics,  not  members  of  the  great  Puritan  community. 
The  Puritans  were  too  highly  patronized,  powerful,  and  independent  to  be 
proscribed,  tortured,  and  hanged  like  the  Roman  Catholics  (Mack.  Hist. 
Eng.,  vol.  iii.,  c.  v.),  but  the  more  obscure  sectaries  suffered  death  in  her 
reign.  The  Star  Chamber  and  high  commission,  though  arbitrary  juris- 
dictions, had  still  some  pretence  of  a  trial ;  but  there  was  a  very  grievous 
punishment  generally  inflicted  in  that  age,  without  any  other  authority 
than  the  warrant  of  a  secretary  of  state  or  the  privy  council,  and  that  was 
imprisonment  in  any  jail,  and  during  any  time  that  the  ministers  should 
think  proper.  In  suspicious  times  all  the  jails  were  full  of  prisoners  of  state, 
and  these  unhappy  victims  of  public  jealousy  were  sometimes  thrown  into 
dungeons  and  loaded  with  irons,  and  treated  in  the  most  cruel  manner, 
without  their  being  able  to  obtain  any  remedy  from  law.  This  practice  was 
an  indirect  way  of  employing  torture.  But  the  rack  itself,  though  not  ad- 
mitted in  the  ordinary  execution  of  justice,  was  frequently  used  upon  any 
suspicion  by  authority  of  a  warrant  from  a  secretary  of  state  or  the  privy 
council  (Hume's  Hist.  Eng.,  vol.  v.,  App.  iii.).  It  was  very  usual  in  Queen 
Elizabeth's  reign,  and  probably  in  all  the  preceding  reigns,  for  noblemen  or 
privy  councillors  to  commit  to  prison  any  one  who  had  happened  to  dis- 
please them  by  suing  lor  his  just  debts,  and  the  unhappy  person,  though  he 
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the  suppression  of  them :  upon  that  idea  we  may  account 
for  the  apparent  want  of  moderation  in  some  of  these 

gained  his  cause  in  the  courts  of  justice,  was  commonly  obliged  to  relinquish 
his  property  in  order  to  obtain  his  liberty.  Some,  likewise,  who  had  been 
delivered  from  prison  by  the  judges,  were  again  committed  to  custody  in 
secret  places,  without  any  possibility  of  obtaining  relief,  and  even  tlie  officers 
and  Serjeants  of  the  courts  of  law  were  punished  for  executing  the  writs  in 
favor  of  these  persons.  Nay,  it  was  usual  to  send  the  people  by  pursuivants, 
a  kind  of  harpies  who  then  attended  the  orders  of  the  privy  council  and  high 
commission,  and  they  were  brought  up  to  London,  and  constrained  by  im- 
prisonment not  only  to  withdraw  their  lawful  suits,  but  also  to  pay  the 
pursuivants  great  sums  of  money.  The  judges  in  the  34th  of  the  queen  com- 
plained to  her  majesty  of  the  frequency  of  this  practice.  But  even  these 
very  judges  who  thus  protected  the  people  against  the  tyranny  of  the  great, 
expressly  allow  that  a  person  committed  by  special  command  of  the  queen 
was  not  bailable  (Hume,  vol.  v.,  App.  iii.).  It  was  considered  clear  law,  not 
only  before  but  after  the  Revolution,  that  the  privy  council  could  commit 
for  treason  or  sedition,  or  offences  against  the  state  (1  Anderson,  297);  and 
it  was  judicially  held  that  persons  so  committed,  even  by  one  of  the  privy 
council,  ought  not  to  be  discharged  ;  which  Holt  said  was  good  law,  and  was 
resolved  at  a  meeting  of  the  judges  for  asserting  the  liberty  of  the  subject 
(1  Lord  Raym.,  Reps.,  65).  There  was,  indeed,  this  distinction,  that  if  a  man 
were  committed  by  one  of  the  privy  council,  the  cause  of  the  commitment 
ought  to  be  specified,  but  that  if  by  the  whole  council  it  was  not  necessary 
(1  Leon,  71),  which,  however,  was  altered  by  the  habeas  corpus  act.  From 
this  arose  the  practice  of  secretaries  of  state  to  commit  for  treason  or  sedi- 
tion, which  Holt,  C.  J.,  said  was  looked  upon  to  be  so  clear  law  that  it  was 
never  drawn  in  question  in  his  memory  but  once  at  the  bar  [Rex  v.  Kendal, 
1  Lord  Raym.,  Reps.,  65).  And  then  another  judge  said  that  commitments 
by  secretaries  of  state  had  been  made  more  than  a  hundred  years  (Helyard's 
Case,  2  Leon,  75).  The  penal  laws  against  Roman  Catholics  were  at  the 
same  time  sharpened  and  multiplied  by  fresh  enactments,  and  by  the  em- 
ployment of  spies  and  informers  —  those  worst  instruments  used  in  the 
worst  days  of  Rome  —  as  to  render  it  impossible  for  Catholics  to  live  under 
them  in  safety.  False  denunciations  and  forged  examinations  subjected  the 
most  conspicuous  to  examinations  before  the  privy  council,  deprivations  of 
right,  or  committal  to  the  Tower  (Ling.).  A  single  instance  may  suffice  as 
an  illustration.  The  conviction  of  Tlirogmorton  upon  confessions  obtained 
from  him  by  deceitful  promises  and  the  fear  of  torture,  shows  that  in  Eng- 
land, at  this  time,  life  was  as  insecure  as  under  the  most  implicit  and  barba- 
rous despotism  of  the  east  or  west  {Ibid.).  Such  was  the  state  to  which 
England  was  reduced  under  the  Tudors,  such  the  result  of  a  century  of  royal 
tyranny  under  this  oppressive  dynasty.  The  same  spirit  of  tyranny  will  be 
found  to  pervade  the  reigns  of  every  sovereign  of  the  race,  and  the  founda- 
tions of  it  will  be  seen  to  have  been  raised  in  the  present  reign.  The  true 
scope  of  these  penal  statutes  of  Elizabeth  is  not  only  of  great  historical  in- 
terest, but  has  a  close  connection  with  the  subject  of  the  true  scope  of  the 
statutes  as  to  the  supremacy,  a  question  of  great  interest  in  our  time.  THe 
apology  made  for  the  penal  acts  of  Elizabeth  was  first  made  for  her  by 
Walsiiigham,  in  a  letter  to  be  found  in  Burnet,  vol.  ii.,  p.  653.  "  Pier  majesty, 
at  her  coming  to  the  throne,  though  she  suffered  but  the  exercise  of  one  reli- 
gion, yet  her  proceedings  towards  the  Papists  were  with  great  lenity ;  and 
therefore  she  revived  not  the  laws  of  the  28  and  35  of  Henry  VIII.,  whereby 
the  oath  of  supremacy  might  have  been  offered  to  every  subject,  and  tem- 
pered her  law  so  as  it  restrained  every  manifest  disobedience  in  impugning 
27* 
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statutes.  The  subject  of  the  queen's  dignity  and  authority 
went  hand  in  hand  with  that  of  religion  ;  and  so  much 

and  impeaching  her  supreme  power,  maintaining  and  extolling  a  foreign 
jurisdiction"  (i.e.,  the  papal  spiritual  jurisdiction,  in  place  of  which  it  is 
plain  she  deemed  her  own  to  be  substituted);  "and  as  for  the  oath,  the 
hardness  of  the  name  of  supreme  head  was  removed,  and  the  penalty  of  the 
refusal  thereof  turned  only  to  disablement  to  take  any  promotion  or  exercise 
any  cliarge.  But  afterwards,  when  Pius  Quintus  excommunicated  the  queen, 
and  tlie  bull  of  excommunication  was  published  in  London"  (which,  be  it 
observed,  was  in  1570),  "  whereby  her  majesty  was  in  a  sort  proscribed,  and 
that  thereupon,  as  upon  a  principal  motive  or  preparative,  followed  the  rebel- 
lion in  the  North  "  (which,  be  it  noted,  was  in  1569,  the  year  before  the  bull, 
and  the  cruel  suppression  of  it  was  one  of  the  grounds  of  the  bull),  "  yet  be- 
cause the  ill  humors  of  the  realm  were  by  that  rebellion  partly  purged"  (by 
the  slaughter,  as  Hume  says,  of  about  800),  "  she  contented  herself  to  make 
a  law  against  the  special  case  of  bringing  in  papal  bulls,"  etc.,  that  is,  the 
act  18  Elizabeth,  cap.  ii. ;  "  whereupon  was  added  a  prohibition  upon  pain, 
not  of  treason,  but  of  an  inferior  degree  of  punishment  against  the  bringing 
in  of  the  Aynus  Dei,  etc.  In  all  other  respects  her  majesty  continued  her 
former  lenity  ;  but  when,  about  the  20th  year  of  her  reign,  she  discovered  in 
the  king  of  Spain  an  intention  to  invade  her  dominions,  and  that  a  princi- 
pal part  of  the  plot  was  to  prepare  a  party  within  the  realm  that  might  ad- 
here to  the  foreigner,  and  that  the  seminaries  began  to  blossom  and  to  send 
forth  daily  priests  and  professed  men,  who  should,  by  vow  taken  at  shrift, 
reconcile  her  subjects  from  their  obedience  —  yea,  and  tried  many  of  them 
to  attempt  against  her  majesty's  sacred  person  —  then  were  these  new  laws 
made  for  the  punishment  of  such  as  sliould  stibmit  themselves  to  such 
reconcilement,  or  renunciation  of  obedience."  As  to  which,  it  is  to  be  ob- 
served in  passing,  that,  as  Walsingham  was  very  well  aware,  no  new  laws 
were  necessary  to  make  it  treason  to  attempt  or  concert  anything  against  the 
life  or  even  the  crown  of  the  sovereign  ;  and,  being  quite  aware  of  this,  he 
proceeds  artfully  to  suggest  some  apology  for  the  new  laws  against  the 
Roman  Catholic  religion,  and  he  resorts  to  the  old  and  crafty  plea  of  tyranny 
—  expediency.  "And  because  it  was  treason  carried  in  the  clouds,  and  in 
wonderful  secrecy,  and  came  seldom  to  light,  and  that  there  was  no  presuspi- 
cion  thereof  so  great  as  the  recusancy  to  come  to  divine  service,  because  it 
was  set  down  by  their  services  that  to  come  to  church  before  recantment  was 
schism,  but  after  recantment  was  heretical  and  damnable,  therefore  there 
were  added  laws  containing  punishments  pecuniary,  i.  e.,  such  as  might  not 
enforce  consciences,  but  to  enfeeble  and  impoverish  the  means  of  those  upon 
whom  it  resteth  indifferent  and  ambiguous  whether  they  were  reconciled  or 
not ;  and  when,  notwithstanding  all  these  provisions,  the  poison  was  dis- 
persed so  secretly  as  that  there  were  no  means  to  stay  it  but  by  restraining 
those  that  brought  it  in,  then,  lastly,  there  was  added  a  law  whereby  those 
seditious  priests  of  new  creation  were  exiled,  and  those  that  were  within  the 
land  shipped  over,  and  so  commanded  to  keep  hence  upon  pain  of  treason  " 
(Burnet's  Hist.  Reform.,  vol.  ii.,  p.  53).  It  would  be  of  little  consequence  here 
to  expose  the  flagrant  falsities  of  this  crafty  apology  for  cruelty  and  tyranny 
(which  is,  indeed,  as  such  pleas  must  necessarily  be,  a  tissue  of  falsehoods), 
or  that  the  obvious  motive  and  design  of  these  misrepresentations  was  to  ob- 
scure and  disguise  the  real  truth  that  these  new  penal  laws  were  laws  against 
religion,  and  directed  against  the  maintenance  of  the  spiritual  supremacy  of 
the  pope,  on  account  of  its  opposition  to  the  supremacy  claimed  by  the  crown  ; 
so  that  the  scope  of  the  statutes  clearly  establishes  that  the  royal  supremacy 
was  in  its  nature,  like  the  papal,  spiritual.     If,  indeed,  the  penal  laws  had 
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was  the  protection  of  the  one  considered  as  conducive  to 
the  safety  of  the  other,  that  a  statute/  which  contains 

begun  after  the  papal  bull  of  excommunication  and  deposition,  there  might 
have  been  some  excuse,  tliougli  still  no  sufficient  reason,  for  a  penal  law  against 
those  as  published  any  such  bull,  though  for  such  "law  there  would  probably 
be  no  necessity,  as  the  publication  of  such  a  document  would  probably  have 
been  held  an  overt  act  of  high  treason,  at  all  events,  if  it  could  be  connected 
with  any  rebellion  subsequent.  And  hence  the  anxiety  of  Walsingham,  as 
the  apologist  of  Elizabeth,  to  make  out,  not  only  that  the  first  of  the  new 
penal  laws  was  after  the  papal  bull,  but  that  the  bull  was  before  the 
rebellion.  Yet  the  notorious  facts  of  history  are,  on  the  contrary,  that 
the  rebellion  was  in  1569,  and  the  bull  in  1570 ;  that  the  rebellion  was 
caused  by  the  tyrannical  assertion  of  tlie  royal  supremacy,  and  the  conse- 
quent suppression  of  the  ancient  religion,  and  that  the  bull  recites  these 
as  the  cause  and  ground  of  deposition.  Hume  says,  speaking  of  the  rebel- 
lion in  the  North  in  1569,  "  no  less  than  800  persons  are  said,  on  the  whole, 
to  have  sufiered  by  the  hands  of  the  executioner"  (c.  xi.) ;  and  Lingard 
states:  "the  survivors  were  pardoned  on  condition  that  they  should  take, 
not  only  tne  oalh  of  alliance,  but  also  that  of  supremacy  "  (Hist.  Eiig.).  And 
Mr.  Soames  quotes  from  Camden  to  the  like  effect.  Now,  the  bill  was 
in  1570,  and  it  was  published  in  that  year,  and  it  recited  as  its  grounds: 
first,  that  the  pope  was  supreme  governor  of  the  Catholic  Church,  "  regnans 
in  excelsis,  unara  sanctam  catholicam  et  apostoliam  ecclesiam  .  .  .  uni  soli 
in  terris,  apostolorum  principi  Petro  Petrique  successor!  Romano  pontifici 
in  potestatis  plenitudine  tradidit  gubernandam;"  and  next,  that  Elizal)eth 
was  not  lawful  queen,  "inter  ceteros  flagitiorum  serva  Elizabeth  prpetensa 
Angliffi  regina,"  etc. ;  thirdly,  that  she  assumed  tiie  headship  of  the  church 
in  England,  and  a  spiritual  supremacy  (which  is  clear  from  the  statutes, 
although  the  word  was  altered),  "Hiec  eadem,  regno  occupato,  supremi 
ecclesise  capitis  locum  in  omni  Angliaejusque  prtecipuam  auctoritatem  atque 
jurisdictionem  rnonstruose  sibi  usurpans  regnum  ipsum  jam  turn  ad  fidem 
catholicam  et  bonam  frugem  reductum  rursus  in  miserum  exitum  revo 
cavit ; "  and  lastly,  that  she  persecuted  and  oppressed  the  profession  of  the 
Catholic  religion,  and  compelled  them  to  acknowledge  her  spiritual  su- 
premacy, "Cathoiicse  fidei  cultores  oppressit,  episcopos  et  alios  sacerdotes, 
catholicos,  suis  ecclesiis  ejicere  deque  ecclesia  causis  deceruere  ausa,  prselatis, 
clero  et  populo,  ne  Eomaiiam  ecclesiam  agnoscerent,  interdixit,  plerosque  in 
nefarias  leges  suas  venire,  et  Romani  pontifici  auctoritatem  atque  obedien- 
tiam  abjurare,  seque  solam  in  temporalibus  et  spiritualibus  dominam  agnos- 
cere  jurejurando  exegit,  poenas  et  supplicia  in  eos  qui  dicto  non  essent 
audientes  imposuit,  easdem  ab  iis  qui  in  unitate  fidei  et  praedicta  obedientia 
perseverarunt  exegit,  catholicos  antistes  et  ecclesiarum  rectores  in  vincula 
conjecit,  ubi  multi  diuturno  languore  et  tristitia  confecti  extremum  vitse 
diem  misere  finiverunt."  To  which  the  pontiff  adds,  "  Qu;e  omnia  cum  apud 
omnes  nationes  perspicua  et  notoria  sint,"  which  it  would  have  been  absurd 
to  say  if  the  facts  were  not  so,  and  known  not  to  be  so.  It  is  abundantly 
obvious,  at  all  events,  that  the  pope  and  the  Roman  Catholics  (whose  lives 
depended  upon  the  question)  understood  the  queen  to  be  assuming  and 
asserting  a  spiritual  supremacy ;  and  though  Walsingham  represents  that 
the  parties  executed  were  offered  tlieir  lives  if  they  would  acknowledge  the 
sovereignty  and  title  of  Elizabeth,  and  promise  to  defend  her  against  inva- 
sion, the  authorities  cited  by  Lingard  show,  oti  the  contrary,  that  the  only 
condition  otiered  them  was  an  acknowledgment  of  the  spiritual  supremacy 

1  35  Eliz.,  c.  1. 
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penalties  against  persons  not  attending  divine  service,  is 
entitled  an  "Act  to  retain  the  Queen's  Majesty's  Subjects 

of  the  crown.  And  though  he  artfully  represents  the  persecutions  as  having 
commenced  after  tlie  bull,  and  even  then  not  to  have  been  severe  until  after 
the  rumors  of  invasion,  ten  years  later,  the  contrary  not  only  appears  from 
the  bull  itself,  but  the  facts  of  contemporary  history.  Upon  the  enactment 
of  the  5  Elizabeth,  c.  i..  Archbishop  Parker  issued  instructions  to  his  suffra- 
gan bishops  as  to  wilful  recusants,  and  directing  the  oath  to  be  tendered  ;  and 
in  that  he  calls  them  governors  of  the  church  under  the  queen  [Corres.  Park. 
Soc,  174).  In  1564,  six  years  before  the  l)ull,  there  was  a  letter  from  the 
vice-chancellor  of  Cambridge  to  the  archbishoi),  showing  how  minutely 
Roman  Catholics  were  sought  after  at  that  time.  And  in  the  articles  drawn 
for  Griiidal's  first  metropolitan  visitation,  the  most  vexatious  inquisitions 
were  made  into  the  practice  of  the  Roman  Catholic  religion :  "  Whether 
there  be  any  person  that  resorteth  to  any  popish  priest  for  shrift  or  confes- 
sion? and  whether  there  be  any  that  refuse  to  come  to  church,  etc.  ?  whether 
there  be  any  persons  tliat  keep  any  English  books  set  forth  of  late,  either 
against  the  queen's  supremacy  in  matters  ecclesiastical  or  against  tlie  true 
religion  and  catholic  doctrine,  as  received  and  established  by  common  au- 
thority within  the  realm?  whether  there  be  any  that  use  to  pray  on  beads, 
or  any  superstitious  popish  primer  or  other  like  book?"  (Remains  Park. 
Soc,  118).  So  that  the  English  Catholics  could  not  even  pray  out  of  Catho- 
lic books,  nor  defend  their  doctrine  of  the  sacrament,  nor  go  to  confession, 
nor  practise  their  religion  in  any  way,  without  being  subjected  to  persecu- 
tion, and  it  was  by  this  system  of  persecution  the  North  was  goaded  into 
rebellion.  Then  came  the  cruel  slaughters  by  which  it  was  suppressed  in 
1569,  and  then  the  bull  in  1570.  As  the  bull  was  undoubtedly  directed 
against  the  sovereignty  of  Elizabeth,  penal  laws  against  the  publication  of 
it  could  hardly  have  been  deemed  religious  persecution,  and  hence  Walsing- 
ham  sought  to  make  out  that  it  was  so;  but,  on  the  contrary,  only  one  man, 
Felton,  was  executed  on  that  account,  and  tlie  act  was  against  any  papal 
bulls.  And  during  the  subsequent  years,  large  numbers  of  priests  and  others 
were  executed  for  denial  of  the  royal  supremacy,  that  is,  the  supremacy  as 
described  by  the  archbishop  and  understood  by  the  pope  as  a  supremacy  in 
matters  spiritual.  In  1577,  Cuthbert  Mayne,  for  instance,  was  executed 
under  the  act  of  1571,  for  bringing  in  bulls  or  Agnus  Deis  and  reconciling 
to  Rome,  i:  e.,  bulls  having  nothing  to  do  with  the  queen's  title,  and  only 
spiritual  in  their  scope,  and  having  reference  to  religious  matters.  So  as 
we  find  in  Stowe,  in  1578,  Nelson  was  executed  for  denying  the  queen's 
supremacy  and  such  other  traitorous  words ;  and  Sherwood  was  executed 
for  the  like  treason  with  that  of  Nelson,  i.  e.,  denying  the  supremacy.  So  in 
1581,  Ilance,  a  prie.st,  was  tried,  at  the  Old  Bailey,  where  he  affirmed  tiiat 
he  was  subject  to  the  pope  in  ecclesiastical  causes,  and  that  the  pope  had 
still  the  same  authority  in  England  which  he  had  a  hundred  years  past, 
with  other  traitorous  speeches,  and  he  also  was  executed  [Soames'  Ep. 
Hist.,  257);  that  is  to  say,  for  such  speeches  as  the  above,  asserting  the 
spiritual  supremacy  of  the  pope,  for  he  asserted  it  only  as  it  had  been  exer- 
cised in  England  a  liundred  years  ago ;  and  for  ages  before  the  Reformation 
the  pope  not  only  had  exercised  no  kind  of  temporal  jurisdiction  (if  indeed 
lie  ever  had),  but  had  been  greatly  limited,  even  in  the  exercise  of  his  spirit- 
ual jurisdiction.  And  this  was  called  traitorous.  And  in  1582,  no  less  than 
eleven  were  executed  for  the  same  cause;  and  so  in  every  year  of  Elizabeth's 
reign,  in  some  as  many  as  ten  or  more,  in  one  as  many  as  thirty-six.  The 
details  may  be  found  in  Stowe  and  Camden,  llume,  under  the  date  1584, 
admits  fifty  priests  to  have  been  executed  and  fifty-three  to  have  been  de- 
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in  tlieir  due  obedience."  It  seems  then  the  most  natural 
method  of  illustrating  this  part  of  our  criminal  law  to 

ported  from  the  realm.  And  Mr.  Soames,  in  his  "  Elizabethan  Religious 
History,"  gives  the  details  of  these  executions,  and  avows  that  they  were  for 
religion,  because  the  Catholic  religion  acknowledged  the  pa|>al  supremacy. 
This  was  made  treason  by  the  statutes,  and  hence  this  writer  (who  has  fully 
imbibed  their  spirit)  eays,  "  By  sheltering  men  refusing  to  abjure  treason  " 
(i.  e.,  tlie  treason  of  the  papal  supremacy  in  spirituals),  "because  they  now 
spoke  openly  of  little  or  nothing  but  religion,"  Elizabeth  would  have  exem- 
plified Esop's  dolt  cherishing  a  paralyzed  viper  (E.  R.  if.,  .341).  So  tliat 
here  we  have  an  author  in  our  own  time  avowing  and  ajiproving  of  tlie 
execution  of  men  entirely  on  account  of  their  religion,  because  that  religion 
involved  a  denial  of  the  spiritual  supremacy  of  the  crown.  And  a  more 
illustrious  author,  a  statesman  of  great  distinction  in  our  own  time,  —  Lord 
Kussell, —  has  not  shrunk  from  vindicating  these  atrocious  laws,  and  did  not 
he.sitate  to  write,  that  whether  or  not  they  were  wise,  he  had  no  doubt  that 
they  were  just  [Const.  Hist.  Eng.).  The  revival  and  the  vindication  of  these 
atrocious  doctrines  gives  the  subject  an  interest  and  importance  it  would  not 
otherwise  have,  and  it  is  essential  in  order  to  understand  the  subject,  to  keep 
clearly  in  mind,  that  these  penal  laws,  in  one  form  or  another,  were  all 
directed  against  the  assertion  of  the  papal  supremacy  or  the  denial  of  the 
royal  supremacy;  that  the  latter  was  substituted  for  and  in  place  of  the 
former,  and  that  as  the  former  was  purely  spiritual,  so  the  latter  was  asserted 
as  a  spiritual  supremacy,  that  the  denial  of  it  was  made  treason ;  and  tiiat 
the  bringing  in  of  books  upholding  of  or  doing  any  acts  in  acknowledgment 
of  it,  as  taking  holy  orders  from  Rome,  were  made  capital ;  and  that  these 
were  the  penal  laws  in  force  in  this  reign,  more  or  less  from  the  beginning, 
but  especially  after  the  13th  Elizabeth,  1572,  and  from  that  time  to  the  28d 
Elizabeth,  1591,  when  it  is  admitted  that  these  cruel  laws  attained  their  full 
severity.  It  is  a  fact  which  is  little  known,  having  been  studiously  concealed 
by  most  authors,  though  the  superior  candor  of  Sir  James  Mackintosh  led 
him  to  disclose  that  persons  were  burnt  for  heresy  under  Elizabeth.  In  the 
year  1575,  towards  the  latter  part  of  her  reign,  a -number  of  anabaptists  were 
seized  and  committed  to  prison ;  a  commission  was  issued  to  the  Bishop  of 
London  to  proceed  judicially  if  the  case  so  required.  Some  of  them  re- 
canted and  were  released,  after  bearing  lighted  fagots  in  their  liands. 
Twelve  were  committed,  of  whom  ten  were  condemned  to  be,  and  actually 
were,  burnt  alive  [Stowe,  630;  Heylin,  105;  Mack.  Hist.  Eng.,  vol.  iii.). 
Many  more,  no  doubt,  would  have  been  so  executed  had  it  not  been  for  the 
energetic  remonstrances  of  the  Puritans,  whose  power  was  tlien  too  great  to 
be  well  safely  defied  altogether,  although  it  was  still  too  weak  to  protect 
them  entirely  from  the  persecutions  which,  when  the  occasion  oflered,  they 
inflicted  with  equal  cruelty  upon  others.  The  truth  is,  that  in  that  age  men 
of  all  religious  liodies  persecuted  when  they  could:  and  the  government  at 
this  time  pursued  that  policy  of  persecution  upon  principle.  Mr.  Jardine, 
in  his  criminal  trials,  has  a  striking  summary  of  the  persecuting  laws  which 
in  this  reign  were  in  force,  and  were  constantly  enforced  against  the  Roman 
Catholic  religion.  They  were  directed,  moreover,  to  impose  the  royal  su- 
premacy not  merely  on  ministers  of  the  Church  of  England,  but  on  all  men, 
and  especially  upon  Roman  Catholics,  who,  on  this  accotmt,  were  stigma- 
tized as  "  Papists."  Therefore  these  were  laws  of  persecution.  The  author 
above  observes,  that  the  penalties  and  forfeitures  imposed  in  the  act  of 
uniformity  were  double  what  they  had  been  before.  But  the  law  against  the 
papal  su[)remacy  went  infinitely  further,  and  it  actually,  it  will  be  observed, 
made  it  high  treason  to  maintain  the  spiritual  supremacy  of  the  pope,  i.  e., 
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take  together  tlie  statutes  relating  to  the  roj'al  state,  and 
to  religion  ;  and  so  trace  the  progress  of  these  alterations 
in  the  order  in  which  they  happened. 

By  stat.  1  Elizabeth,  c.  1,  any  persons  defending  the 
power  or   iurisdiction,  spiritual  or  ecclesias- 

Offences  against       •        ■•  r>  r-  •  •  ii_ 

religion aud the  tical,  01  auy  lorcigu  princc,  prelate,  person, 
state,  or  potentate,  within  this  realm,  who  do 
advisedly  anything  for  the  maintenance  or  defence  of  it, 
they,  their  aiders  and  abettors,  shall  forfeit  all  their  goods 
and  chattels,  real  and  personal ;  and  if  such  otiender  has 
not  goods  and  chattels  to  the  value  of  £20,  he  is  to  be 
imprisoned  for  a  year,  and  all  his  ecclesiastical  prefer- 
ments are  to  be  utterly  void.  For  the  second  otFence,  it 
is  made  a  prfemunire,  and  the  third,  high  treason.  Prose- 
cutions, if  for  words  only,  to  be  within  half  a  3'ear.^  And 
stat.  1  and  2  Philip  and  Alarj^  c.  8,  sec.  40,  is  confirmed 
as  to  all  cases  thereby  made  ])reemunire.^  It  is  moreover 
ordained  that  no  person  shall  be  indicted  or  arraigned  for 
any  offence  under  that  act,  unless  there  are  two  sufficient 
witnesses,  or  more,  to  testify-  and  declare  the  said  offences,^ 
a  provision  which  we  more  than  once  find  annexed  to 
penal  statutes  in  this  reign.  These  are  the  penalties  in- 
flicted by  this  famous  act,  in  addition  to  what  we  had 
before  noticed  concerning  the  oath  of  supremacy. 

The  next  is  the  act  of  uniformity,  which  stands  also 
next  in  tlie  statute  book ;  this  comprises  the  same  for- 
feitures and  regulations  as  were  before  enacted  in  the  two 
acts  of  uniformity*  in  the  reign  of  Edward  VL,  respect- 
ing the  use  of  the  Common  Prayer,  the  speaking  in  dero- 
gation of  it,  and  not  resorting  to  church.     The  Common 

of  the  liead  of  the  Koman  Catholic  Church.  It  has  often  been  pretended 
that  these  laws  were  passed  for  a  political  purpose,  but  they  were  not  the 
less  laws  af^ainst  religion.  The  pretence  was,  that  they  were  laws  in  favor 
of  the  royal  sovereignty,  but  they  were  really  in  support  of  the  royal  su- 
premacy; and  as  has  been  shown  already,  in  the  notes  to  the  previous  chap- 
ter, that  this  was  very  different  indeed  from  the  royal  sovereignty.  The 
sovereignty  was  temporal,  tlie  supremacy  was  spiritual.  The  penal  laws 
were  directed  against  the  spiritual  supremacy  of  the  pope,  which  was  an 
essential  privilege  of  the  Roman  Catholic  religion,  therefore  they  were  laws 
against  religion  ;  so  that  a  Roman  Catholic  who  ventured  to  say  that  the 
pope  was  the  head  of  the  Church,  although  the  very  i)hrase  implied  a 
purely  spiritual  supremacy,  was  to  be  hanged,  drawn,  and  quartered  as 
a  traitor. 

1  Sect.  31.  '  Sect.  32. 

'  Sect.  37.  *  2  and  3  Edw.  VI.,  c.  1 ;  and  5  and  6  Edw.  VI.,  c.  1. 
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Prayer  had  undergone  some  few  alterations  ;  therefore  it 
was  necessary  to  re-enact  this  amended  work,  with  all  the 
protections  and  security  which  the  former  enjoyed.  This 
was  done  in  the  very  words  of  the  two  former  acts,  with 
the  single  alteration  of  the  penalties  and  forfeitures  being 
increased,  sometimes  more  than  double.  Parsons  and 
vicars,  or  ministers  not  using,  or  speaking  contemptuously 
of  the  Common  Prayer,  are,  for  the  first  offence,  to  lose 
the  profit  of  all  their  spiritual  promotions  for  a  year,  and 
to  be  imprisoned  for  six  months ;  and,  for  the  second 
offence,  for  a  whole  year,  and  to  be  ipso  facto  deprived  of 
all  their  spiritual  promotions  (a) ;  and  the  third  offence 
is  to  have  the  additional  punishment  of  imprisonment 
for  life.  If  such  offender  has  no  preferment,  he  is  to  be 
imprisoned,  for  the  first  offence,  one  year;  for  the  second, 
during  life.  The  clause  concerning  interludes  and  songs 
in  derision  of  it  inflicts  the  forfeiture  of  a  hundred  marks 
for  the  first  offence,  four  hundred  for  the  second ;  third 

(a)  Upon  this  there  were  even  at  first  some  doubts  whether  the  benefice 
was  void  for  not  reading  the  articles  before  deprivation  {Dyer,  18^/t3.,S46; 
23  Eli?..,  377) ;  but  at  last  it  was  settled  that  it  was  so.  It  was  at  the  end  of 
the  reign  of  Elizabeth  so  held.  If  an  incumbent  neglected  to  read  the 
Thirty-nine  Articles  within  two  months  after  his  induction,  pursuant  to  this 
statute,  the  benefice  became  thereby  void,  without  sentence  of  deprivation 
[Baker  v.  Brent  and  Another,  Cro.  Eliz.,  G79).  There,  in  the  16th  Elizabeth, 
the  patron  presented  one  Dunstan,  wiio  was  admitted,  instituted,  and  in- 
ducted, but  read  not  the  articles ;  and  afterwards  he  was  deprived,  by  sen- 
tence declaratory,  for  not  reading  the  articles;  whereupon  he  appealed,  and, 
pending  the  ap{)eal.  Baker  was  presented  by  the  queen,  instituted,  and  in- 
ducted, and  then  the  patron  presented  another  clerk,  who  sued  in  the  court 
Christian  to  be  admitted,  and,  upon  prohibition  against  him,  judgment  on  the 
facts  was  given  against  him  on  the  above  ground.  And  all  the  judges  held 
that  the  church  became  presently  void  by  the  not  reading  of  the  articles,  and 
there  needed  not  any  deprivation,  for  otherwise  the  statute  should  be  de- 
frauded at  tlie  ordinary's  pleasure,  if  he  could  not  deprive.  By  13  and  14 
Charles  II.,  c.  iv.,  every  ecclesiastical  person,  within  two  months  after  his 
promotion,  must  publicly  read  the  morning  and  evening  prayers  in  the 
church  to  which  he  is  promoted,  as  appointed  by  the  Common-Prayer  Book  ; 
and,  after  such  reading,  shall  openly  declare  his  unfeigned  assent  to  the 
tilings  contained  therein,  or  shall  be  ipso  facto  deprived.  It  was  lield  in 
quare  impedit  that,  if  an  incumbent  shall  be  deprived  for  not  reading  of  the 
articles  according  to  the  statute,  the  ordinary  should  give  notice  to  the 
j)atron.  This  notice  should  not  merely  show  that  the  incumbent  had  not 
read  and  subscribed  the  articles,  but  that  he  ought  to  have  subscribed,  and 
had  been  deprived  in  default  of  it.  Also,  it  was  not  sufficient  that  the  inti- 
mation should  be  read  at  the  church  door  or  in  the  pulpit,  but  it  should  be 
special  and  personal  notice  to  tlie  patron  (Bacon's  Case,  Dyer's  Reps.,  18  Eliz., 
G'.iU).  In  another  case  it  was  held  that  there  was  no  lapse  by  deprivation  ipso 
f(Mto  incurred,  but  after  notice  given  and  six  months'  lapse  of  time  {Dyer's 
'Beps.y  22  Eliz.,  96). 
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oftunee,  all  the  offender's  goods  and  chattels,  and  im- 
prisonment during  life.  Those  not  resorting  to  church, 
in  addition  to  spiritual  censures  to  which  they  were  he- 
fore  subjected,  are  to  forfeit  12d.  for  every  oifence  {a). 

(a)  In  the  time  of  the  Commonwealth  a  case  arose  in  which  it  was  held 
at  common  law  an  indictable  offence  to  use  coarse  language  reviling  the 
Christian  religion.  An  information  was  exliibited  against  a  man  for  uttering 
of  divers  blasphemous  expressions  horrible  to  hear,  viz.,  that  Jesus  Christ 
was  a  bastard  and  a  whoremaster,  that  religion  was  a  cheat,  and  that  he 
neither  feared  God,  the  devil,  nor  man.  Upon  liis  trial  he  attempted  to  ex- 
plain tlie  words  in  another  sense  tlian  they  ordinarily  bear.  For  instance  — 
whoremaster,  i.  e.,  that  Christ  was  master  of  the  whore  of  Babylon,  and  such 
kind  of  evasions  for  the  rest;  so  that  he  wanted,  in  fact,  to  make  it  out  that 
he  had  only  reviled  the  Roman  Catholic  religion.  But  the  words,  as  alleged, 
being  proved,  he  was  found  guilty  ;  and  Hale  said  that  such  kind  of  wicked 
blasjihemous  words  were  not  only  an  oflence  to  God  and  religion,  but  a  crime 
against  the  laws,  state,  and  government,  and  therefore  punishable  in  the 
courts  of  law.  For  to  say  religion  is  a  cheat  is  to  dissolve  all  those  obliga- 
tions whereby  the  civil  society  is  preserved,  and  that  Christianity  is  part  of 
the  law  of  England,  and,  therefore,  to  reproach  the  Christian  religion  is  to 
speak  in  subversion  of  the  law;  and  therefore  they  gave  judgment  upon  him 
in  efiect  that  he  should  be  condemned  to  perpetual  imprisonment,  viz.,  to  pay 
a  thousand  marks  tine,  and  to  find  sureties  for  his  good  behavior  during 
Hie  [Taylnr's  Case,  1  Vint.,  293 j.  But  this  judgment  was  far  from  satisfactory 
for  several  reasons.  It  appeared  to  proceed  chiefly  upon  the  ground  that 
the  defendant  had  reviled  the  Christian  religion,  a  vague  phrase,  which  left 
the  question  in  great  obscurity.  The  court  went  upon  the  words  "  that  re- 
ligion was  a  cheat,"  which  they  seemed  to  assume  meant  all  revealed  religion, 
or  any  form  of  the  Christian  religion.  But  if  the  words  had  been  merely  a 
denial  of  the  divinity  of  Christ?  or,  again,  if  they  had  been,  as  the  defend- 
ant maintained,  only  in  abuse  of  the  Koman  Catholic  religion?  The  court 
laid  it  down  that  Christianity  was  parcel  of  the  law  of  England  —  a  propo- 
sition for  which  they  cited  no  authority,  and  could  not  possibly  have  cited 
any  for  so  extremely  vague  a  proposition,  though  there  would  be  ample 
authority  to  show  that,  to  blaspheme  the  Roman  Catholic  religion,  which 
was  the  established  religion  for  centuries,  was  an  offence  by  the  common  law. 
Thi^,  however,  might  be  upon  the  ground  that  it  was  the  established  religion, 
and  if  so,  then  it  would  apply  by  analogy  to  the  Protestant  religion  when  so 
established.  In  the  time  of  the  Commonwealth,  however,  there  would  be  a 
necessity,  as  there  is  now,  for  a  wider  definition  of  blasphemy,  which,  it  is  to 
be  observed,  is  a  very  difierent  thing  from  heresy,  or  the  mere  maintenance 
of  heresy,  which  may  be  by  means  of  fair  reasoning,  and  appeal  to  authority 
and  force  of  argument,  couched  in  language  candid,  charitable,  and  respect- 
ful ;  whereas  the  essence  of  blasphemy  aj)pears  to  be  an  outrage  upon  the 
feelings  of  other  men  by  coarse  offensive  language.  In  a  word,  it  is  abusing 
and  reviling  other  men's  religion,  as  distinct  from  merely  arguing  against  it. 
Perhaps  the  best  definition  of  the  offence  in  a  legal  sense  and  for  practical 
purposes,  may  be  found  in  this  view ;  and  such  appears  to  have  been  the 
tenor  {>(  the  indictment,  which  put  the  stress  of  the  offence  on  the  uttering 
of  blasphemous  expressions,  and  the  particular  expres.sions  were  set  out 
which  had  that  character  of  coarse  ribaldry  which  are  always  associated 
with  the  idea  of  blasphemy.  In  this  view  it  should  seem  that  any  abusive 
expressions  uttered  against  any  form  of  the  Christian  religion  recognized 
and  protected  by  law  (whether  established  or  not),  is  an  indictable  otlence, 
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So  far  of  these  two  acts,  which  are  confined  entirely  to 
relisjion. 

These  are  followed  in  the  same  sessions  by  stat.  1  Eliza- 
beth, c.  5,  wliich  enacts,  that  any  person  who  shall  compass 
or  imagine  to  deprive  the  queen  or  the  heirs  of  her  body 
from  the  style  or  kingly  name,  or  levy  war  or  depose  tliem, 
and  shall  utter  the  same  by  open  words,  or  publish  that 
the  queen  is  not,  or  ought  not  to  be,  queen,  such  offender 
is  to  forfeit  all  his  goods  and  chattels,  and  the  profits  of 
his  lands  during  life  ;  and  if  the  same  is  done  by  writing, 
printing,  overt  deed  or  act,  it  is  made  high  treason.  The 
next  statute  *  extended  the  penalties  of  stat.  1  and  2  Philip 
and  Mary,  c.  3,  against  speaking  of  slanderous  words 
against  the  king  or  queen,  to  Queen  Elizabeth,  and  the 
heirs  of  her  body.  Both  these  acts,  from  the  terms  of 
them,  expired  with  the  queen's  life.  By  c.  18  of  this  act 
was  revived,  during  the  queen's  life,  stat.  1  Mary,  st.  2,  c. 
12,  against  unlawful  and  rebellious  assemblies. 

The  next  statute  is  5  Elizabeth,  c.  1,  which  complains 
of  the  "  dangers  by  the  fantors  of  the  usurped  power  of 
the  see  of  Rome,  grown  to  marvellous  outrage  and  licen- 
tious boldness,  and  now  requiring  more  sharp  restraint  and 
correction  of  laws  than  hitherto  in  the  time  of  the  queen's 
majesty's  most  mild  and  merciful  reign  have  been  estab- 
lished." Therefore,  any  person  by  writing,  ciphering, 
printing,  preaching,  or  teaching,  deed  or  act,  defending 
the  authority  of  the  see  of  Rome  within  tliis  realm,  was  by 
this  act  subjected  to  a  praemunire.^  The  oath  of  supremacy 
ordained  by  stat.  1  Elizabeth,  c.  1,  was  to  be  taken  for 
the  future  by  all  persons  in  ecclesiastical  orders ;  those 
admitted  to  any  degree  of  learning  in  any  university  ;  all 
schoolmasters  and  public  and  private  teachers  of  children  ; 
those  admitted  to  degrees  in  the  common  law,  as  utter 
barristers,  benchers,  readers,  ancients  in  the  inns  of  court ; 
principal  treasurers,  and  such  as  be  of  the  grand  company 
of  every  inn  of  chancery  ;  attorneys,  prothonotaries,  and 
philizers;  sherifis,  escheators,  foedaries;  those  admitted 
to  any  ministry  or  office  in  the  common  law;  and  all 
other  officers  or  ministers  of  any  court.^     And  all  persons 

provided  they  are  so  coarse  and  offensive  and  slioclving  to  the  feelings  tliat 
any  fair,  impartial  jury  would  say  they  amounted  to  blasphemy,  ;ind  tended 
to  bring  that  form  of  Christianity  unfairly  into  odium  and  contempt. 
1  Cap.  6.  =*  Sect.  2.  '  Ibid.,  5. 
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refusing  the  oath,  upon  its  being  tendered,  were  subjected 
to  t}ie  penalty  of  a  praemunire  (a).  In  case  of  a  second 
ftft'ence,  in  defending,  as  before  mentioned,  the  papal  power, 
or  refusing  the  oath  on  a  second  tender,  three  months  after 
the  first,  it  was  made  high  treason.^  But  no  one  was  to 
be  con)])elled,  under  this  penalty,  to  take  the  oath  on  a 
second  tender,  unless  in  the  following  cases:  If  he  was  an 
ecclesiastic  who  had,  in  one  of  the  three  preceding  reigns, 
an  office  or  charge  in  the  church,  or  should  have  any  in  the 
queen's  reign  ;  if  he  had  an  office  or  ministry  in  the  eccle- 
siastical court,  or  refused  to  observe  the  book  of  Common 
Prayer,  after  admonition  by  the  ordinarj^  or  his  officer,  o 
depraved  the  church  service,  or  should  say  or  hear  private 
mass. 

It  is  directed  that  knights,  citizens,  and  burgesses  should 
take  the  oath  before  the  lord  steward,  before  they  entered 
into  the  parliament-house ;  but  the  queen  was  so  assured 
of  the  faith  and  royalty  of  the  temporal  lords,  that  no 
barons  were  to  be  compelled  to  take  the  oath.^  It  is 
declared  that  it  should  not  be  lawful  to  kill  a  person 
attainted  in  a  pr!?emunire,  notwithstanding  any  exposition 
of  law  to  the  contrary,  which  probably  alluded  to  the 
opinion  given  in  parliament  to  the  contrary  in  the  reign 
of  Henry  VIII. 

In  the  next  parliament  two  more  acts  were  made,  one  for 
the  protection  of  the  queen's  person,  the  other 
to  prevent  the  influence  of  the  see  of  Rome 
The  stat.  13  Elizabeth,  c.  1,  says  that  it  was  doubteci 
whether  the  laws  and  statutes  then  in  force  were  sufficient 
for  the  surety  and  preservation  of  the  queen.  It  was, 
therefore,  thought  proper,  to  enact  the  penalty  of  treason 
in  a  way  which  woi'Jd  more  effectually  reach  offenders  in 
the  first  outset  of  traitorous  attempts  than  the  statute 
of  Edward  III.  could,  as  that  always  required  an  overt  act 
to  demonstrate  the  intention  of  the  mind.     This  statute 

(a)  In  tlie  7th  year  of  Elizabeth,  Bonner,  by  the  addition  of  "doctor" 
and  "  in  lioly  orders,"  was  certified  by  tlie  Bishop  of  Winchester  as  a  recusant 
of  the  oath  of  supremacy,  under  1  Elizabetli,  and  the  certificate  was  chal- 
lenged because  the  addition  (i.  e.,  description)  was  not  "clericus"  or  "epis- 
copus;"  but  the  objection  was  disallowed.  The  indictment  was  under  5 
Elizabeth,  and  the  defendant  pleaded  not  guilty,  but  the  trial  was  in  Surrey, 
where  the  oath  was  tendered.  The  result  does  not  appear  upon  the  report 
[Dyer's  Reps.,  58  ;  7  Eliz.). 

iSect.  10,  11.  *     ''Ibid.,  16,  17. 
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therefore  enacts,  that  if  any  person  compass,  imagine,  in- 
vent, devise,  or  intend  the  death  of  the  queen,  or  any 
bodily  harm  tending  to  death,  destruction,  maim,  or 
wounding;  or  to  deprive  or  depose  her  from  her  style, 
honor,  or  kingly  name,  or  to  levy  war,  or  to  move  any 
foreigner  with  force  to  invade  the  realm ;  and  such  com- 
passes, imaginations,  inventions,  devices,  and  intentions, 
should  advisedly  and  expressly  utter  or  declare  by  print- 
ing, writing,  ciphering,  speech^  worlds,  or  sayings  ;  or  if  any 
declared  and  afiirmed,  b}'  express  words,  that  the  queen 
was  not,  or  ought  not  to  be,  (jucen,  or  that  any  other  per- 
son ought  to  be,  or  should  advisedly,  by  writing,  printing, 
or  express  words,  affirm  that  the  queen  was  heretic,  schis- 
matic, tyrant,  infidel,  usurper,  all  such  oft'ences  should  be 
high  treason.  As  also,  if  any  one  maintained  or  afiirmed 
any  right  or  title  in  succession  or  inheritance  to  the 
crown,  or  that  the  queen,  with  authority  of  parliament, 
was  not  able  to  limit  the  crown,  or  that  the  present  stat- 
ute was  not  good  and  valid. 

And  to  avoid  contentions  and  seditious  spreading 
abroad  of  titles  to  the  succession,  it  was  enacted,  if  any 
one  by  book  or  work,  printed  or  written,  directly  afiirmed 
that  any  one  particular  person  was  or  ougiit  to  be  heir  to 
the  queen,  except  the  issue  of  her  body  ;  or  should  spread 
any  books  or  scrolls  to  that  efiect  («) ;  or  should  print,  bind, 
put  to  sale,  or  utter  any  such  book  or  writing;  such  otiender 
should  be  imprisoned  for  a  year,  and  forfeit  half  his  goods, 
and  for  the  second  oft'ence  incur  a  praemunire.  So  jealous 
was  this  princess  concerning  the  discussion  or  mention  of 
this  point  of  succession,  that  she  did  not  scruple  to  re- 
vive those  severe  laws  of  her  father  wliich  had  been  so 
wisely  repealed,  though   in  part    re-enacted  in  the  last 


(a)  A  few  years  after  the  passing  of  tliis  statute,  it  was  resolved  by  all  the 
justices  upon  it :  1.  That  if  a  man  imported  books,  written  beyond  the  seas, 
against  tlie  supremacy,  knowing  the  etiect  of  them,  and  then  utter  (or  pub- 
lish) them  to  any  subjects,  lie  was  within  the  danger  of  tlie  act.  2.  Tiiat  the 
receivers,  if  in  cotiference  they  did  not  allow  tliem,  were  not  so.  3.  But  that 
if  in  conference  they  allowed  (i.  e.,  assented)  to  tlie  books,  then  tliey  were 
within  the  statute.  4.  So  of  those  who  hearing  the  contents  should  affirm 
tiiem  to  be  good.  5.  8o  of  those  who  conveyed  the  books  secretly  to  their 
friends  to  persuade  tliein  to  be  of  that  opinion.  G.  So  of  those  who  should 
print  and  publisli  sucli  books  within  the  realm.  7.  So  if  such  books  were 
written  within  tiie  realm,  and  conveyed  out  of  the  realm,  and  were  there 
read,  and  conference  had  upon  them  [Dyer,  77). 
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reic^ns,  till  now  tliej  seemed  to  be  put  in  all  their  orig- 
inal force.^ 

The  former  act  seems  to  be  made  in  support  of  stat.  1 
Elizabeth,  e.  5.  This,  which  follows,  is  made  in  aid  of 
stat.  5  Elizabeth,  c.  1,  and  was  intended  to  prevent  the 
bringing  in,  and  execution  of,  bulls  and  other  instruments 
from  the  see  of  Rome.  These  were  observed  to  have  been 
imported  in  great  abundance,  and  that  many  ignorant 
people  had  been  reconciled  to  the  Romish  church  (a).  It 
was,  therefore,  enacted,  that  an}-  person  who  shall  put  in 
use  such  bull,  wanting,  or  instrument  of  absolution  or 
reconciliation ;  or  who  shall  take  upon  him  by  color  of 
such  to  absolve  or  reconcile  any  one ;  or  who  shall  receive 
willingly  such  absolution  or  reconciliation;  or  who  shall 
have  obtained,  since  the  last  day  of  the  parliament  holden 
in  the  first  year  of  this  roign,  any  bull  of  any  kind;  or 
shall  put  it  in  use  ;  shall  be  adjudged  guilty  of  high  trea- 
son ;  and  those  who  are  aiders  and  maintainers  after  the 
fact  are  to  incur  a  praemunire.  Thus  far  of  those  who 
use  or  receive ;  but  the  act  goes  further,  and  makes  those 
guilty  of  misprision  of  treason  who  do  not  disclose,  within 
six  weeks,  whenever  such  bull  shall  have  been  offered  to 
him.^ 

Another  sf)ecies  of  offenders  are  considered  in  the  next 
clause  ;  for  those  who  bring  into  the  realm  any  token  or 
things  called  Agnus  Dei ;  or  any  crosses,  pictures,  beads, 
or  the  like  superstitious  things,  from  the  see  of  Rome; 
or  from  any  persons  who  claim  authority  from  that  bishop, 
to  hallow  and  consecrate  such  things,  and  deliver  them  to 
any  to  be  worn;  both  those  who  give  and  those  who  re- 
ceive are  subjected  to  a  pr?enmnire.  There  are  provisions 
in  favor  of  those  who  deliver  up  to  some  magistrate  such 
tokens  or  bulls  to  be  destroyed,  within  a  certain  limited 
time  ;  and  a  pardon  for  those  who,  having  been  reconciled 
to  the  Bishop  of  Rome,  confess  it,  and  submit  themselves. 

These  two  acts  were  made  when  the  jealousy  of  the 

(a)  In  otlier  words,  were  converted  to  the  Roman  Catholic  religion.  This, 
therefore,  was  a  law  rendering  it  high  treason  to  embrace  that  religion;  in 
other  words,  it  was  a  law  tliat  whoever  should  embrace  that  religion  should 
be  hanged,  with  all  the  horrible  barbarities  which  in  those  days  accompanied 
an  execution  for  treason. 

1  Stat.  26  Hen.  VIII.,  c.l3;  1  Edw.  VI.,  c.  12;  1  and  2  Philip  and  Mary, 
c.  10;  1  Eliz.,  c.  5. 

^  Sect.  5, 
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Queen  of  Scots  and  her  Catholic  adherents  began  to  be 
serious,  and  called  for  every  defence  which  the  law  could 
provide  for  the  queen's  person  and  government.  The 
next  chapter  of  this  act  no  doubt  had  the  same  object  in 
view,  and  was  meant  to  co-operate  towards  keeping  the 
subject  in  due  obedience,  untinctured  by  foreign  influ- 
ence and  notions.  It  enacted,^  that  any  one  born  within 
the  realm,  or  free  denizen,  who  departed  the  realm  without 
the  queen's  license,  and  did  not  return  within  six  months 
after  proclamation,  should  forfeit  all  his  goods  and  chat- 
tels, and  profits  of  all  his  lands  during  life:  the  same  of 
those  who  did  not  return  within  six  months  after  the  ex- 
piration of  their  license.     This  act  expired  soon. 

The  alarming  state  of  public  affairs  produced  in  the 
next  year  an  act  of  a  severe  kind,  conceived  upon  the 
idea  of  stat.  13  Elizabeth,  c.  1.  This  was  stat.  14  Eliza- 
beth, c.  1,  which  enacted,  that  any  one  who  should  unlaw- 
fully, and  of  his  own  authority,  compass,  imagine,  con- 
spire, practise,  or  devise,  rebelliously  to  take  or  keep  any 
of  the  queen's  castles,  towns,  fortresses,  or  holds;  or  to 
rase,  burn,  or  destroy  any  castle,  fort,  or  bulwarks,  having 
munition  or  ordnance  of  the  queen's  therein  ;  and  should 
declare  it  b}^  express  woirls,  speech,  act,  deed,  or  writing; 
should  be  adjudged  a  felon,  without  benefit  of  clergy,  feo 
far  of  conspiring  to  do  the  above  acts.  It  was  further  en- 
acted, that  if  any  kept  or  detained  from  the  queen  any 
of  her  castles,  toAvers,  fortresses,  or  holds  ;  or  any  of  her 
ships,  ordnance,  artillery,  or  other  munition  or  fortifica- 
tions of  war;  and  did  not  render  them  in  six  days,  after 
demand  by  proclamation  ;  or  should  burn  or  destroy  any 
of  the  queen's  ships,  or  cause  any  haven  to  be  barred,  it 
should  be  high  treason. 

And  to  secure  the  execution  of  this  act,  because  the  law 
had  provided  no  sufficient  punishment  in  cases  of  rescue, 
or  escape  of  prisoner,  unless  the  escape  or  rescue  was  really 
effected,  it  was  enacted  by  the  next  chapter  of  this  same 
statute,  that  it  should  be  misprision  of  treason  to  imagine, 
conspire,  devise,  invent,  or  go  about  unlawfully,  to  set 
at  large  any  person  committed  for  treason,  or  suspicion 
thereof,  before  indictment,  and  for  to  declare  such  con- 
spiring, by  express  words,  writing,  or  other  matter.     If 

1 13  Eliz.,  c.  3. 
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after  indictment,  it  was  to  be  felony ;  if  after  attainder, 
high  treason. 

There  are  no  statutes  relating  to  the  queen's  person  till 
Stat.  23  Elizabeth,  c.  1  and  2,  when,  as  usual,  there  was  one 
made  concerning  religion  to  accompany  it. 

The  stat.  23  Elizabeth,  c.  1,  was  made  in  aid  of  stat.  13 
Elizabeth,  c.  2,  concerning  bulls ;  and  it  is  intended  to 
draw  closer  the  restrictions  on  nonconformists.  It  enacts, 
that  persons  who  put  in  practice  any  pretended  authority 
to  withdraw  others  from  their  natural  obedience  to  the 
queen  ;  or  who,  for  that  intent,  withdraw  them  from  the 
established  religion ;  or  who  move  them  to  promise  any 
obedience  to  the  see  of  Rome ;  and  also  the  persons  so 
withdrawn,  or  who  shall  so  j^'^omise,  are  to  be  adjudged 
guilty  of  high  treason.  Every  person  saying  mass  is  to 
forfeit  two  hundred  marks,  and  be  imprisoned  a  year ; 
and  those  who  hear  mass,  are  to  suffer  the  same  imprison- 
ment, and  forfeit  one  hundred  marks  {a).  All  persons 
above  sixteen  years,  who  do  not  come  to  church  according 
to  the  statute  of  uniformity,^  are  to  forfeit  £20  every 
month  of  such  absence.  After  a  person  has  so  done  for 
twelve  months,  there  is  to  be  a  certificate  thereof  trans- 
mitted by  the  bishop,  or  justice  of  peace,  to  the  king's 
bench,  and  then  he  is  to  be  bound  with  two  sureties  in 
£200  at  least  to  his  good  behavior,  and  so  to  continue  till  he 
comes  to  church.^  Again,  if  any  person  or  body  corporate 
employ  a  schoolmaster  who  does  not  come  to  church,  or 
is  net  allowed  by  the  bishop,  they  are  to  forfeit  £10  per 
month.  However,  such  persons  are  excepted  out  of  the 
penalties  of  this  act  who  are  usually  present  on  Sunday  at 
divine  service  as  established  by  law  in  his  house,  and 
does  not  obstinately  refuse  to  go  to  church;  provided  that 

(rt)  Upon  this  statute  a  gentleman  having  been  indicted  and  convicted  for 

hearing  three  private  masses  on  three  several  days  by  three  several  indict- 
ments, the  question  was  raised,  whether  he  should  pay  a  forfeit  to  the  queen, 
three  hundred  marks  by  the  above  statute,  or  only  one  hundred  marks  for 
the  first  offence?  And  it  was  held,  that  it  should  be  only  one  hundred 
marks,  their  reason  being  that  for  the  second  the  party  was  to  forfeit  four 
hundred  marks,  and  for  the  third  all  his  goods  and  perpetual  imj)risonment. 
Also  one  Fermor  was  convicted  for  the  hearing  of  two  masses,  upon  several 
indictments,  and  one  hundred  marks  only  were  assessed  by  the  justices,  for 
which  they  were  blamed  by  some  in  authority,  who  supposed  that  the  statute 
gave  one  hundred  marks  for  each  offence,  whereas  it  was  more ;  and  the 
penalties  were  advanced  on  each  occasion  {Dyer,  323). 

1  1  Eliz.,  c.  2.  *  Sect.  4. 
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they  go  to  church  four  times  a  year  at  least,  which  by  this 
act  is  required  of  everybody  whatsoever. 

So  much  for  this  severe  law,  which  is  followed  by  one^ 
against  seditious  rumors  uttered  against  the  queen.  It 
.repealed  two  former  statutes  of  the  like  kind,  namely, 
Stat.  1  and  2  Philip  and  Mary,  c.  9,  and  1  Elizabeth,  c.  6, 
and  enacted  that  a  person  who  spoke  of  his  own  imagmation 
any  false,  scandalous,  and  seditious  news,  rumors,  sayings, 
or  tales  against  the  queen,  should  be  put  in  the  pillory  and 
have  both  his  ears  cut  otf,  unless  he  choose  to  pay  £200, 
and  suffer  six  months'  imprisonment ;  and  if  he  spoke 
such  news  of  the  report  of  another,  he  was  to  lose  one  of  his 
ears,  unless  he  would  pny  the  same  fine,  and  suffer  impris- 
onment for  three  months.  A  second  offence  was  felony, 
without  benelit  of  clergy.  If  any  one  should  devise,  and 
write,  print,  or  set  forth  any  book,  rhyme,  ballad,  letter, 
or  writing,  containing  scandal  and  sedition  against  the 
queen;  or  to  encourage  or  stir  up  any  insurrection  or 
rebellion,  or  should  cause  such  to  be  printed,  written",  or 
published,  it  was  made  felony  without  clergy.  And  to 
prevent  idle  and  malicious  conjectures  about  the  queen's 
life,  it  was  further  enacted,  that  all  persons,  who,  by  erect- 
ing any  figure,  casting  of  nativities,  or  by  calculation, 
prophesying,  witchcraft,  conjurations,  or  other  unlawful 
means,  should  seek  to  know,  and  should  set  forth  by 
express  words  or  deeds  how  long  the  queen  was  to  live,  or 
who  should  reign  after  her ;  or  should  utter  any  direct 
prophesies  to  such  intent;  or  sliould  by  words,  writing,  or 
printing,  wish,  will,  or  desire  the  death  of  the  queen, 
should  be  guilty  of  felony  without  clergy. 

The  parliament,  wliich  met  in  the  27th  year  of  the 
queen,  passed  two  acts,  dictated  by  the  exigency  of  affairs: 
one  to  confirm  the  association  entered  into  for  the  protec- 
tion of  the  queen's  person;  another  for  suppressing  Jes- 
uits and  seminary  priests.  The  situation  of  the  Queen  of 
Scots  had  become  more  critical ;  hostilities  had  commenced 
with  Spain;  and  the  zeal  of  the  Catholics  was  proportion- 
ably  quickened  by  the  great  objects  in  contemplation.  The 
legislature  kept  pace  with  the  discontented  party,  and  now 
devised  the  two  statutes  above  mentioned,  directed  against 
the  enemies  of  the  established  religion  and  the  state.     By 

1  Stat.  23  Eliz.,  c.  2. 
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the  former  of  these,^  it  was  enacted,  that  in  case  of  any 
invasion  or  open  rebellion,  or  any  act  against  the  queen's 
person,  by  or  in  behalf  of  one  who  pretended  a  title  to 
the  throne  after  the  queen's  death,  or  anything  should  be 
compassed  or  imagined  to  that  intent;  the  queen  might 
grant  a  commission  to  certain  lords,  privy  counsellors, 
and  judges,  to  the  number  of  twentj'  persons,  to  examine 
offences  of  that  kind,  and  to  give  judgment,  as,  upon 
proof,  they  should  think  lit:  and  such  judgment  being  pub- 
lished by  proclamations,  should  exclude  from  the  throne 
such  against  whom  it  was  pronounced.  And  all  the  queen's 
subjects  might  lawfully,  by  all  forcible  and  possible  means, 
jmrsice  to  death  such  person  by  whose  means  or  privity 
such  invasion  or  rebellion  should  be  denounced  in  the 
above  form  to  have  been  attempted,  done,  or  imagined. 
And  such  person  by  whom  any  such  act  against  the  queen's 
life  should  be  executed,  should  be  excluded  from  any  claim 
to  the  crown,  and  be  pursued  by  all  the  queen's  subjects 
to  death  as  before  mentioned.  This  is  the  substance  of  this 
famous  act,  of  which  the  Queen  of  Scots  was  evidently 
the  object.  This  is  the  last  statute  which  was  passed  iu 
this  reign  to  contrive  any  extraordinary  means  of  protec- 
tion for  the  queen's  life,  or  to  inflict  any  new  penalty  on 
such  offenders.  They  were  all  made  to  continue  only 
during  the  queen's  life,  and  of  course  expired  with  it. 
The  remaining  statutes  on  this  head  are  confined  entirely 
to  religion. 

The  stat.  27  Elizabeth,  c.  2,  was  directed  against  some 
Jesuits  and  semi- new  objects  of  jealousy,  the  Jesuits  and  semi- 

uaiy  priests,  j^^ry  pricsts.  Thc  English  priests,  who  had 
fled  to  the  Netherlands,  assembled  themselves  at  Douay  in 
1568,  and  there  had  formed  themselves  into  a  college ;  after- 
wards, when  they  were  banished  thence,  another  seminary 
was  erected  at  Rheims,  and  another  at  Rome;  which,  as 
time  consumed  the  popish  priests  in  England,  might  still 
supply  new  ones,  to  sow  the  seeds  of  the  Romish  religion 
here.  For  this  reason  they  were  called  seminaries,  and 
those  bred  up  there  were  commonly  called  seminary  piiests. 
Out  of  these  colleges  were  sent  forth,  into  England  and 
Ireland,  many  young  men,  hastily  put  into  holy  orders,  and 
full  of  the  principles  there  taught;  fully  persuaded  of  the 

1  Stat.  27  Eliz.,  c.  1. 


CHAP.  XXXIV.]    AGAINST  JESUITS  AND  SEMINARY  PRIESTS.     333 

divine  right  of  tlie  pope  over  causes,  as  well  temporal  as 
spiritual ;  bearing  a  virulent  hatred  against  the  queen,  and 
hope  of  restoring  the  Catholic  religiou  by  means  of  Mary 
Queen  of  Scots.  These  persons  pretended  only  to  ad- 
minister the  sacraments  of  that  religion,  and  to  preach  to 
papists ;  but  it  was  soon  found  that  they  were  sent  under- 
hand to  seduce  the  queen's  subjects  from  their  allegiance, 
and  to  prevail  on  them  to  be  reconciled  to  the  Church  of 
Rome.  To  these  seminaries  were  sent  out  of  the  kingdom 
great  numbers  of  young  men  of  all  sorts,  who  were  ad- 
mitted into  the  college  upon  making  a  vow  to  return  again 
to  England.  The  Jesuits  also,  about  the  year  1580,  began 
to  come  into  England.  These  two  descriptions  of  papists 
were  the  most  dangerous,  and  were  daily  creeping  over 
into  this  country.  Several  proclamations,  according  to  the 
practice  of  these  times,  were  made  against  entertaining 
these  persons,  and  sending  over  children  to  be  educated  in 
these  seminaries.^ 

At  length  the  legislature  came  to  a  resolution  to  pass  a 
standing  law  against  such  suspicious  persons.  It  is  accord- 
ingly enacted  by  stat.  27  Elizabeth,  c.  2,  that  all  Jesuits, 
seminary  priests,  and  other  priests  whatsoever,  ordained  by 
any  authority  from  the  see  of  Rome,  should,  within  forty 
days  after  the  end  of  the  parliament,  depart  the  realm. 
And  it  shall  not  be  lawful  for  any  Jesuit,  seminary  priest, 
or  other  priest,  deacon,  or  religious  or  ecclesiastical  person 
whatsoever,  being  born  within  the  realm,  and  ordained  as 
above  mentioned,  to  come  into  or  remain  within  the  realm, 
after  those  forty  days,  under  pain  of  high  treason.  And 
the  knowingly  receiving,  relieving,  or  maintaining  any 
such  person  is  made  felony  without  clergy.  So  far  of  per- 
sons in  orders.  It  is  enacted,  if  any  of  the  queen's  subjects, 
not  being  of  the  above  description,  brought  up  in  any  col- 
lege of  Jesuits  or  seminary  beyond  the  seas,  shall  not,  within 
six  months  after  the  proclamation,  return,  and  within  two 
days  after,  submit  himself  to  the  law;  then  he  shall,  upon 
his  return,  in  an}'  other  way,  without  submission,  be  ad- 
judged a  traitor.  Those  who  shall  send  over  sea  any  relief 
or  maintenance  to  any  of  the  above-mentioned  persons,  or 
to  any  college  or  seminary,  are  to  incur  a  pra?munire.^ 
And  to  prevent  the  increase  of  novitiates  in  those  places, 

1  Cambd.,  244-246.  -  Sect.  6. 
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it  13  enacted  generally,  that  none  shall  send  their  children, 
or  others,  being  under  their  government,  to  any  parts  be- 
yond seas  ;  without  special  license  of  her  majesty  and  four 
of  her  privy  council  (except  those  whom  merchants  send 
abroad  on  affairs  of  trade,  and  mariners),  under  pain  of 
forfeiting  £100.^  To  promote  the  discovery  of  these  ofiend- 
ers,  any  person  knowing  a  Jesuit,  seminary  or  other  pi'iest, 
to  be  within  the  reahii,  and  not  disclosing  it  to  some  jus- 
tice, or  other  head  officer  within  twelve  days,  shall  be  fined 
and  imprisoned  at  the  queen's  pleasure;  and  such  justice 
not  giving  information  to  some  privy  councillor  ^\dthin 
twenty-eight  days,  shall  forfeit  two  hundred  marks. 

Any  of  these  persons  might,  within  the  forty  days,  or 
within  three  days  after  his  return  into  the  realm,  submit 
himself  to  some  archbishop,  bishop,  or  justice  of  the  peace, 
and  truly  and  sincerely  take  the  oath  of  supremacy,  ordained 
by  stat.  1  Elizabeth,  c.  1,  and  by  writing  under  his  hand 
confess  and  acknowledge,  and  from  thenceforth  continue, 
his  due  obedience  to  the  laws,  statutes,  and  ordinances 
made,  or  to  be  made,  in  causes  of  religion,  and  should 
thereupon  be  discharged  of  the  penalties  of  this  act.^  How- 
ever, if  such  person,  Avithin  ten  years  after  submission,  come 
within  ten  miles  ofthe  queen's  residence,  without  the  queen's 
license  in  writing,  he  was  to  lose  all  benefit  of  his  submis- 
sion. 

There  was  a  statute  made  in  29  Elizabeth^  to  enlarge 
and  enforce  the  paj'ment  of  the  penalties  ordained  by  stat. 
23  Elizabeth,  c.  1.  It  provides  that  ever\'  person,  once  con- 
victed under  that  act  for  not  going  to  church,  shall,  at  the 
Easter  or  Michaelmas,  whichever  follows  next  after  his  con- 
viction, pay  into  the  exchequer  £20  for  every  month  con- 
tained in  the  indictment;  and  also,  for  every  month  after 
such  conviction,  without  any  fresh  indictment,  in  like  man- 
ner, £20  per  month,  as  much  as  shall  remain  unpaid.  And 
if  default  is  made  in  any  payment,  all  his  goods  an4  two 
parts  of  his  lands  may  be  seized  and  enjoyed  by  process 
out  of  the  exchequer,  leaving  a  third  part  for  maintenance 
of  the  offender  and  his  family. 

The  last  two  statutes  made  in  this  reign,  against  these 
offenders  in  matters  of  religion,  were  in  the  35th  year  of 
the  queen.     The  first  of  these  was  designed  "  to  prevent 

»  Sect.  7.  *  Ibid.,  10.  »  Cap.  6. 
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the  inconveniences  which  might  follow  from  the  dangerous 
practices  of  seditious  sectaries  and  disloyal  per- 
sons." This  was  levelled  at  the  Puritans,  and 
other  ^Nonconformists  of  that  description.  The  makers  of 
Stat.  23  Elizaheth  had  probably  an  eye  to  the  new  set  of 
religious  malcontents,  as  that  act  provides  penalties  against 
such  as  refuse  to  attend  the  service  of  tlie  church  (the  great 
criterion  to  discover  people  of  these  sentiments),  and  l)ears 
the  same  title  with  this  :  "An  Act  to  retain  the  Queen's 
Majesty's  Subjects  in  their  due  obedience."  The  republi- 
can notions  of  these  people  rendered  them  less  patient  of 
law-ful  authority,  it  was  then  thought,  than  the  Papists 
naturally  were,  and  were  therefore  considered,  more  prop- 
erly than  them,  under  the  description  of  disobedient  and 
dislo^'al.  The  other  of  these  two  acts  was  against  popish 
recusants. 

To  begin  witli  stat.  35  Elizabeth,  c.  1,  It  is  thereby 
enacted,  that  if  any  person,  above  the  age  of  sixteen  years, 
who  has  obstinately  refused  to  rejiair  to  eliurch,  and  for- 
borne so  to  do  for  one  month,  shall,  after  forty  days,  after 
l^at  sessions  of  parliament,  by  printing,  writing,  or  ex- 
press words  or  speeches,  practise  to  persuade  any  of  the 
queen's  subjects  to  deny  her  power  and  authority  in  cases 
ecclesiastical ;  or  to  that  end,  shall  persuade  any  one  from 
going  to  church ;  or  to  be  present  at  any  unlaw'ful  assem- 
blies, conventicles,  or  meetings,  or  shall  himself  join  in 
such  assemblies  ;  such  person  shall  be  committed  to  prison 
until  he  conform,  and  make  open  submission  and  declara- 
tion of  such  conformity.  And  if  he  does  not  so  comply 
within  three  months,  being  required  by  the  ordinary  or  a 
justice  of  the  peace,  he  shall,  being  warned  and  required 
so  to  do  by  a  justice  of  peace,  upon  his  oath,  in  sessions, 
abjure  the  realm,  and  depart;  which  abjuration  is  to  be 
entered  of  record.  And  if  he  refuse  to  abjure,  or  after 
such  abjuration  he  neglect  to  depart,  or  shall  return  with- 
out the  queen's  license,  it  shall  be  felony  without  clergy. 

However,  if  a  person  who  has  incurred  the  penalty  of 
this  act,  shall,  before  he  is  warned  and  required  by  some 
justice  to  make  abjuration,  go  to  some  church  on  Sunday, 
and  there  make  o|)en  and  public  submission  to  the  law,  he 
is  to  be  discharged  of  the  penalty.  A  form  of  which  sub- 
mission is  set  fortli  in  the  act.  This  submission  to  be  en- 
tered in  a  book  in  the  parish,  and  to  be  certified  to  the 
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bisliop.  An}^  person  who  entertains,  receives,  or  maintains 
ott'onders  under  this  act,  after  notice  given  to  him  by  the 
ordinary,  justice  of  assize  or  of  the  peace,  the  minister, 
curate,  or  churchwarden,  shall  forfeit  £10  per  month  dur- 
ing the  time  he  so  does ;  but  this  is  not  to  extend  to  per- 
sons who  relieve  a  wife,  father,  mother,  child,  ward, 
brother,  sister,  wife's  father  or  mother,  not  having  any 
certain  habitation  of  their  own;  or  the  husbands  or  wives  of 
an}-  of  them  {a)}  Persons  abjuring  are  to  forfeit  all  their 
goods  and  chattels,  and  lose  all  their  lands  during  life.^ 
It  is  provided  that  no  popish  recusant  (who  were  reserved 
for  another  kind  of  proceeding,  as  we  shall  see)  nor  feme- 
covert  should  be  bound  to  abjure  bv  virtue  of  that  act.^ 
These  were  the  compliances  expected  from  the  sectaries, 
and  such  were  the  penalties  on  those  who  refused  to  con- 
form, in  which  there  is  nothing  sanguinary ;  but  in  case 
of  disobedience  to  the  oath  of  abjuration,  however,  the 
severe  sanctions  under  which  they  were  required  to  join 
in  the  national  worship,  and  to  abstain  from  their  own, 
were  sufficiently  grievous. 

It  was  also  now  thought  better  to  order  and  regulate 
The  five-mile  l^opish  vecusttnts,  than  to  increase  the  number  of 
'•"'^-  sanguinary  laws  already  made.  The  stat.  35 
Elizabeth,  c,  2,  was  made  with  that  view,  and  contained 
some  directions  similar  to  those  enacted  in  the  last  statute 
regarding  the  sectaries.  Though  the  Puritans,  from  their 
liberal  notions  respecting  religion  and  government,  had 
drawn  u[)on  themselves  the  imputation  of  disloyalty  and 
sedition,  tliay  had  never  experienced  the  free  language 
applied  to  the  Roman  Catholics.  This  act  speaks  "of 
traitorous  and  dangerous  conspiracies  and  attempts,  daily 
devised  by  sundry  wicked  and  seditious  persons,  who, 
terming  themselves  Catholics,  and  being  indeed  spies  and  in- 
tdligencers,  not  only  for  her  majesty's  foreign  enemies,  but 
also  for  rebellious  and  traitorous  sul)jects  born  within  her 
dominions,  and  hiding  their  most  detestable  and  devilish 
purpose  under  a  false  pretext  of  religion  and  conscience, 

(a)  The  statute  2  James  I.,  c.  vi.,  appointed  that  if  a  feme-covert  be  con- 
victed, she  shall  be  committed  to  prison  ;  and  if  the  liusband  redeem  lier  out 
of  prison,  he  sliall  pay  £10  a  niontli;  and  it  was  attempted  to  set  this  upon 
tlie  above  case,  but  it  was  overruled,  for  it  was  said  that  the  later  statute  did 
n()t  alter  any  of  the  former  [Ibid.). 

1  Sect.  9.  '  Ibid.,  12.  ^  i^id.,  13. 
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do  secretly  wander  and  shift  from  place  to  place,  to  cor- 
rupt and  seduce  her  majesty's  subjects,  and  to  stir  them  to 
sedition  and  rebellion."  This  is  the  character  given  of 
the  persons  who  are  the  objects  of  this  act.  They,  there- 
fore, applied  to  them  a  policy  which  had  been  before  at- 
tempted with  regard  to  Jesuits  and  seminary  priests  who 
had  submitted,  of  coniining  them  for  a  certain  time  to  a 
particular  distance  from  the  court:  this  was  now  applied, 
in  another  shape,  to  sdl  popish  recusants^  (a).  It  is  enacted, 
that  every  person  above  sixteen  years  of  age,  being  born 
within  the  realm,  or  made  denizen,  and  having  any  cer- 
tain place  of  dwelling,  who,  being  then  a  popish  recusant, 
shall  be  convicted  for  not  repairing  to  church,  shall,  witliin 
forty  days  after  such  conviction,  repair  to  the  place  of  his 
usual  dwelling  or  abode,  and  shall  not  remove  above  five 
miles  from  thence,  upon  pain  of  forfeiting  all  his  goods 
and  chattels  and  his  lands  during  life.  And  those  wlio 
have  no  certain  place  of  dwelling  are  to  repair  to  the  place 
where  they  were  born,  or  where  their  father  or  mother 
then  dwell,  and  there  stay,  under  the  above  penalty.^ 
And  all  such  persons,  within  twenty  days- after  their  com- 
ing to  any  of  the  said  places,  are  to  notify  their  arrival, 
and  present  themselves,  with  their  names  in  writing,  to 
the  minister  or  curate,  and  to  the  constable  or  headbor- 

(a)  In  the  next  reign,  a  statute,  3  Jaraes  I.,  c.  iv.,  passed  ngainst  recusant 
papists ;  and  upon  this  Sir  Edward  Leiitlial  was  convicted  ;  and  after  his 
conviction,  and  for  two  years  afterwards,  seipftum  confonnarit,  and  came  to 
church,  and  there  continued  during  the  time  of  divine  service;  hut  for  three 
years  iiad  not  received  the  sacrament  of  the  Lord's  Supper;  wlierefore  the 
sum  of  £60  was  demanded  against  him  for  ench  year,  amounting  to  £180; 
whereupon  he  was  convicted  [Syvedale  v.  Sir  Edward  Lenthal,  Cro.  Jac,  363). 
Upon  this,  in  the. reign  of  .James  I.,  there  was  an  information  against  Sir 
John  Webb  and  his  lady  on  the  statute,  for  that  the  wife,  being  of  tlie  age 
of  sixteen  years,  did  not  repair  to  any  church  or  chapel  to  liear  divine  service 
at  any  time  witliin  eleven  months  past,  wherefore  he  demanded  £220.  To 
which  they  pleaded  a  conviction  under  the  29  Elizabeth,  c.  vi.,  and  also  set 
up  the  35  Elizabeth,  c.  i.,  fol.  10,  to  show  that  the  information  was  not  main- 
tainable. The  matter  was  left  in  doubt  ( The  King  v.  ]Vebb,  Cro.  Jac,  480). 
There  was  a  similar  prosecution  by  the  same  informer  against  Sir  John 
Curson  and  Dame  ]\Iagdalen,  his  wife,  in  which  it  was  proved  that  she  was 
sick  for  a  great  part  of  the  time,  and  thereby  excused  heresy.  But  as  it  was 
alleged  that  she  was  a  recusant,  both  before  and  after,  it  was  said  by  the 
court  that  it  should  not  excuse  her,  for  it  shall  l)e  intended  that  she  obsti- 
natelv  forbare  during  that  time  [Parker  v.  iSir  John  Curson  and  Dame  Mag- 
dalen,  Cro.  Eliz.,  529). 

^  Tliese  are  the  first  acts  in  which  popish  recusants  are  mentioned  under  that 
appellation,  namelv,  35  Eliz.,  c.  1,  2. 
^  Sect.  4. 
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ough  of  the  town;  the  minister  or  curate  to  make  an 
entry  thereof  in  a  book,  and  to  certify  it  to  the  justices 
in  sessions,  who  are  to  cause  it  to  be  entered  in  the  rolls. 

But  because  some  were  not  of  ability  to  answer  any 
competent  penalty,  the  act  further  provides  another  course 
to  be  taken  with  them  ;  for  all  persons  of  that  kind  (not 
being  femes-covert,  not  having  lands  or  liereditaments  of 
£20  per  annum,  nor  goods  and  chattels  to  the  value  of 
£40),  being  popish  recusants,  and  offending  as  above,  and 
neglecting  to  comply  with  the  directions  of  this  act,  who 
shall  not  within  three  months  after  being  apprehended, 
conform  to  the  laws  in  coming  to  church,  and  making  open 
submission,  when  required  by  the  bishop  or  a  justice  of 
peace,  shall  abjure  the  realm  in  the  lil-ce manner,  and  with 
the  like  penalty  for  disobedience,  after  such  abjuration,  as 
is  mentioned  in  the  last  act.  Persons  by  this  statute  con- 
fined to  the  space  of  five  miles  round  their  usual  dwelling- 
place,  may  exceed  those  limits  upon  having  a  license  to 
travel,  under  the  hands  of  two  justices,  with  the  assent 
of  the  bishop,  lieutenant,  or  deputy-lieutenant  of  the 
county.  And  persons  bound  to  appear  to  process  out  of 
any  court  bond  fide,  shall  not  incur  any  penalty. 

Any  person,  before  he  is  convicted  of  any  oftence  against 
this  act,  who  shall  in  the  parish  church,  on  Sunday  or  other 
festival  day,  hear  divine  service,  and  then,  before  the  ser- 
mon or  reading  the  gospels,  make  public  and  open  submis- 
sion (a  form  of  which  is  given  in  the  act)  and  declaration 
of  his  conformity,  shall,  in  like  manner,  as  offenders  under 
the  last  statute,  be  discharged  of  the  penalties  of  this  act, 
unless  he  afterwards  relapses.^  This  submission  to  be 
entered  in  a  book  by  the  minister,  and  certified  within  ten 
days  to  the  bishop.^  Any  person  suspected  to  be  a  Jesuit, 
seminary  or  massing  priest,  who  shall  refuse  to  answer 
whether  he  is  so,  when  examined  by  a  person  having  law- 
ful authority,  shall  be  committed  to  prison  without  bail 
or  mainprise  till  he  does.^ 

"With  this  concludes  this  head  of  statutes  relating  to 
religion  and  the  government.  The  object  of  these  laws,  as 
well  as  the  design  and  scope  of  them,  required  that  they 
sliould  be  treated  somewhat  minutely.  While  they  show 
the  great  effect  which  was  at  that  time  attributed  to  the 

1  Sect.  15-18.  ^  Ibid.,  17.  » Ibid.,  11. 
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powers  of  legal  provision,  tliey  display,  in  a  remarkable 
manner,  the  extent  to  wliicli  our  criminal  law  was  then 
strained ;  and,  on  all  accounts,  they  deserve  a  particular 
regard  in  the  history  of  our  jurisprudence. 

The  remaining  penal  statutes  concern  common  offences, 
of  which  those  first  deserve  notice  which  make 

T,  ,.  .  .  j_1j,ip  -j^i.   Common  offences. 

any  alteration  m  crimes  that  beiore  existed  at 
common  law,  such  as  taking  away  clergy.     We  shall,  after 
them,  consider  those  which  respect  the.coin,  and  then  such 
as  relate  to  common  felonies  and  misdemeanors. 

Of  the  former  kind,  the  first  which  presents  itself  is 
stat.  8  Elizabeth,  c.  4,  made  against  the  cat- 
purses  and  inck-'purses  of  that  time  {a).  The  piok?imrsea''de- 
preamble  of  this  act,  as  it  fully  describes  the  ^'"^^  "f'^'^'^gy- 
persons  against  whom  the  law  was  levelled,  and  that  in  a 
very  particular  manner,  is  worthy  of  notice.  It  speaks  of 
them  as  "a  certain  kind  of  evil-disposed  persons,  com- 
monly called  cut-purses,  or  pick-purses,  but,  indeed,  by  th^ 
laws  of  this  land,  very  felons  and  thieves,"  who  "  do  con- 
feder  together  among  themselves,  as  it  were,  a  brother- 
hood or  fraternity  of  an  art  or  mystery,  to  live  idly  by  the 
secret  spoil  of  the  good  and  true  subjects  of  this  realm  ; 
and,  as  well  at  sermons  and  preachings  of  the  word  of  God, 
and  in  places  and  time  of  doing  divine  service  and  com- 
mon prayer  in  churches,  chapels,  closets,  and  oratories ; 
and  not  only  there,  but  also  in  the  prince's  palace,  house, 
yea,  and  presence  ;  and  at  the  places  and  courts  of  justice, 
and  at  the  time  of  ministration  of  the  laws  in  the  same  ; 
and  in  fairs,  markets,  and  other  assemblies  of  the  people  ; 
yea,  and  at  the  time  of  the  doing  execution  of  such  as 
have  been  attainted  of  any  murder,  felony,  or  other  crimi- 
nal cause,  ordained  chiefly  for  terror  and  example  of  evil- 
doers, do,  without  respect  or  regard  of  any  time,  place,  or 
person,  or  of  any  fear  of  God  or  the  law,  under  the  cloak 
of  honesty  by  their  outward  appearance,  countenance,  and 
behavior,  subtily,  privily,  craftily,  and  feloniously,  take 
the  goods  of  divers  good  and  honest  subjects  from  their 

(a)  Repealed  by  48  George  III.,  c.  cxxix.  The  stat.  48  George  III.,  c. 
cxxix.,  8.  2,  which  repealed  the  8  Elizabeth,  c.  iv.,  was  not  intended  to  alter 
the  offence  of  robbery  at  common  law,  but  merely  to  make  stealing  from  the 
person  not  a  ca[)ital  offence  [Rex  v.  Pearce,  2  Leach,  C.  C,  1046).  By  the 
stat.  7  and  8  George  IV.,  c.  xxvii.,  the  stat.  48  George  III.,  c.  cxxix.,  is 
wholly  repealed. 
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persons,  by  cutting  and  picking  their  purses,  and  other  felo- 
nious sleights  and  devices^  to  the  utter  undoing  and  impover- 
ishing of  many."  After  this,  it  is  enacted,  that  no  person 
who  shall  be  indicted  or  appealed  for  felonious  taking  of 
any  money,  goods,  or  chattels,  from  the  person  of  any  other 
privifij  without  his  knowledge^  in  any  place  whatsoever,  and 
shall  be  convicted  hy  verdict  or  confession,  or  will  not 
answer  directly,  or  shall  stand  wilfully  mute,  or  challenge 
peremptorily  above  twenty,  or  be  outlawed,  shall  be  ad- 
mitted to  his  clergy. 

An  exact  attention  to  the  wording  of  this  act  has  in- 
duced many  to  think,  that  the  construction  of  it  is  over- 
strained when  ap])lied,  in  general,  to  modern  pickpockets. 
It  is  observed,  that,  according  to  the  fashion  of  dress  in 
those  days,  the  purse  used  to  hang  at  the  girdle,  andTthat 
the  persons  described  in  the  preamble  were  such,  who, 
under  the  appearance  of  gentlemen,  could  introduce  them- 
selves into  all  companies  and  places ;  that  the  cutting  or 
picking  of  purses  of  that  kind  was  a  very  diii'erent  act 
from  the  business  of  picking  pockets.  To  this,  perhaps, 
it  might  be  added,  consistently  enough  with  the  strict- 
ness sometimes  observed  in  construing  laws  so  very 
penal  as  this,  that  when  the  fashion  of  dress  was  altered, 
there  no  longer  remained  the  subject  intended  b}'^  this 
act,  and  that  no  olience  could  be  committed  under  it. 
But  this,  perhaps,  is  allowing  too  great  influence  to  the 
preamble  of  a  statute,  which  it  is  well  known  though  gener- 
ally explanatory  of  the  occasion  of  an  act,  is  not  always  to 
control  the  wording  of  the  enacting  clause;  and  in  this 
instance  the  enacting  part  is  so  general,  as  well  to  warrant 
the  practice  which  has  been  founded  on  it  for  many  years. 

This  statute  makes  another  very  material  provision  re- 
specting clergy.  It  sometimes  happened  that  a  man  who 
had  before  committed  some  felony,  from  which  clergy  was 
taken  away,  would  afterwards  be  arraigned  for  some 
single  felony  upon  which  he  would  be  allowed  his  clergy, 
and  after  that  he  could  not,  by  law,  be  impeached  for  the 
former  offence.  To  remedy  this,  it  is  enacted^  that  every 
]ierson  who  shall  be  admitted  to  his  clergy,  and  be  de- 
iiv(M-ed  to  the  ordinary  and  make  his  due  purgation,  and 
shidl    before  such  admission   have  committed  any  other 

'  Sect.  4. 
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offence  whereupon  clergy  is  not  allowable,  may  be  in- 
dicted and  used  in  all  things  according  to  the  law,  as 
though  no  such  admission  to  clergy  had  been. 

The  next  statute  relating  to  clergy  is  stat.  18  Elizabeth, 
c.  7,  which  ordains,  that  if  any  person  commit  any  man- 
ner of  felonious  7npe,  ravishment,  or  burglary  (a),  and 
shall  be  found  guilty,  outlawed,  or  confess,  he  shall  suifer 
death,  and  forfeit  as  in  cases  of  felony,  without  any  al- 
lowance of  the  benefit  of  clergy.  And  for  plain  declaration 
of  the  law  upon  this  point,  it  is  also  enacted  ^  that  if  any 
person  shall  unlawfully  and  carnally  know  and  abuse  any 
woman  child  under  the  age  of  ten  years,  it  shall  be  felony 
without  allowance  of  clergy. 

In  order  to  avoid  perjuries  and  other  abuses  in  the  pur- 
gation of  clerks-convict  delivered  to  the  ordi-  purgation  of 
nary,  it  is  by  the  same  statute  enacted,  that  cierks  abolished. 
persons  admitted  to  their  clergy  shall  not  be  delivered  to 
the  ordinary,  as  had  been  accustomed,  but  after  clergy 
allowed,  and  burning  in  the  hand,  according  to  stat.  4 
Henry  VII.,  c.  13,  shall  forthwith  be  enlarged  out  of  prison. 
However,  the  justice  may,  for  the  further  correction  of 
such  persons,  keep  them  in  prison  for  such  time  as  they, 
in  their  discretions,  shall  think  convenient,  so  as  it  does 
not  exceed  one  year.  By  which  provision  the  benefit  of 
clergy,  after  many  and  various  qualifications  and  changes, 
was  at  length  reduced  to  its  present  appearance ;  for  the 
subsequent  clause  of  this  act  is  only  a  more  full  declara- 
tion of  what  had  been  provided  by  stat.  8  Elizabeth,  c.  4, 
s.  4.  That  act  had  enacted,  that  persons  admitted  to 
their  clergy  should,  notwithstanding,  answer  to  indict- 
ments for  former  felonies  not  clergyable,  if  they  had  made 
their  purgation;  but  now,  as  stat.  18  Elizabeth  had  taken 
awa}'  the  necessity  of  making  purgation,  on  that  account, 
as  well,  perhaps,  as  to  extend  the  provision  of  stat.  8 
Elizaljeth  to  all  former  felonies,  it  is  now  by  the  present 
act  further  enacted,  that  all  persons  who  are  admitted  to 
the  benefit  of  clergy  shall,  notwithstanding,  be  put  to 
answer  to  all  other  felonies^  and  suffer  execution  for  tlie 
same,  as  though  they  had  been  delivered  to  the  ordinary 
and  made  their  purgation. 

(a)  Vide  12  Anne,  stat.  1.  Both  statutes  were  repealed  by  7  and  8  George 
IV.,  c.  xxix. 

'  Sect.  4. 
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There  arc  two  other  acts  which  take  away  clergy  from 
felons,  made  in  the  latter  part  of  this  reign.  Stat.  39 
Elizaheth,  c.  9,  takes  away  clergy  from  the  principals,  and 
accessaries  before,  under  stat.  3  Henry  VII.,  c.  2,  of  steal- 
ing lieiresses,  if  they  are  convicted,  or  attainted,  stand 
mute,  make  no  direct  answer,  or  challenge  peremptorily 
Hoiisebieakersde- above  twcuty  jurors.  And  by  c.  15th  of  the 
prived  of  clergy,  qq^j^-^q  q^j-^  clcrgy  Is  talvcn  from  a  certain  species 
of  housebreakers.  To  understand  the  design  of  this  act, 
we  must  consider  the  preamble,  which  has,  in  this  case, 
been  allowed  to  govern,  in  some  degree,  the  enacting 
clause,  though  that  of  stat.  8  Elizabeth,  as  we  before  ob- 
served, has  been  disregarded.  It  recites  that  "  divers 
lewd  and  felonious  persons,  of  late  years,  understanding 
that  the  penalty  of  the  robbing  of  houses  in  the  daytime 
(no  person  being  in  the  house  at  the  time  of  the  robbery) 
is  not  as  penal  as  to  commit  a  robbery  in  any  house,  any 
person  being  therein  at  the  time  of  the  robbery,  which 
has  emboldened  divers  lewd  persons  to  watch  their  op- 
portunity and  time  to  commit  many  heinous  robberies,  in 
breaking  and  entering  divers  honest  persons'  houses,  and  espe- 
cially of  the  poorer  sort  of  people,  who,  by  reason  of  their 
poverty,  are  not  able  to  keep  any  servant,  or  otherwise  to 
leave  anybody  to  look  to  their  house  when  they  go  abroad 
to  hear  divine  service,  or  from  home  to  follow  their  labor 
to  get  their  living,  which  is  to  the  hindrance  and  loss 
of  good  subjects,  and  the  utter  impoverishing  of  many 
poor  widows,  sole  women,  and  other  people."  After  thus 
setting  forth  the  occasion  of  the  act,  it  is  ordained,  that 
if  an}'  person  shall  be  convicted  by  verdict,  confession,  or 
otlierwise,  according  to  law,  for  the  felonious  taking  aicay, 
in  the  daytime,  of  any  mone\',  goods,  or  cliattel,  being  of 
the  value  of  five  shillings  or  upwards,  in  any  dwelling- 
house  or  houses,  or  any  part  thereof,  or  any  outhouse  or 
outhouses  belonging  to  and  used  with  any  dwelling-house, 
although  no  person  shall  be  in  the  said  house  or  outhouse 
at  the  time  of  such  felony  committed,  then  such  persons 
shall  not  be  admitted  to  their  clergy.  Upon  this  act  it 
has  been  held,  that,  notwithstanding  the  enacting  clause 
speaks  only  of  a  felonious  taking,  and,  in  fact,  takes 
away  clergy  from  a  simple  larceny  ;  yet,  as  the  preamble 
mentions  breaking  and  entering^  and  robbing^  no  persoii  being 
therein,  this  has  been  considered  as  an  interpretation  of 
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the  meaning  of  tlie  legislature,  and  these  circumstances 
are  considered  as  necessary  to  be  laid  and  proved  to  con- 
stitute an  oft'encc  under  this  statute. 

The  former  acts,  which  had  taken  away  clergy  from 
certain  larcenies,  had  been  framed  with  an  eye  to  certain 
circumstances  attending  this  crime,  as  imtting  in  fear  in  a 
dweUing 'house ^  privili/^  and  the  like.  This  is  the  first  wdiich 
took  into  the  account  of  criminality  the  value  of  the 
thing  stolen,  ifow,  therefore,  as  the  case  of  stealing  un- 
der the  value  of  12d.,  was  not  within  any  of  the  former 
acts,  if  the  thing  taken  was  valued  at  less  than  5s.,  the 
offender  was  out  of  the  penalty  of  this  law.  As  this  val- 
uation is  left  to  the  discretion  of  the  jury,  who  estimate 
it,  with  all  equitable  allowances  for  the  changes  which 
happen  in  the  value  of  money  at  different  periods,  no  great 
inconveniences,  if  any,  arise  from  fixing  such  a  stated 
price  upon  a  man's  life  ;  and  the  legislature  have  accord- 
ingly adopted  this  mode,  among  others,  of  marking  the 
degrees  of  this  offence  in  several  subsequent  statutes. 

After  the  discordant  opinions  that  have  been  mentioned 
in  different  parts  of  this  history  on  the  subject  of  princi- 
pal and  accessary,  it  will  be  a  satisfaction  to  find  that 
former  precedents  liave  been  reviewed,  and  after  some 
attempts  made  to  reconcile  them,  to  see  the  law^  on  this 
important  article  settled  on  authority.  This  seems  to 
have  been  done  at  least  by  the  latter  end  of  this  reign. 
In  Sger's  case,  we  find  it  resolved  by  the  whole  court,  that 
if  the  principal  is  pardoned,  or  has  his  clerg3%  the  acces- 
sary cannot  be  arraigned,  according  to  the  old  maxim, 
vhi  factum  nullum.,  ibi  fortia  nulla;  and  none  can  be  called 
principal  till  he  is  so  proved  and  adjudged  by  law,  and 
that  ought  to  be  hy  judgment  on  verdict,  confession,  or  out- 
lawrj^ :  and,  therefore,  when  the  principal  is  pardoned, 
or  takes  his  clergy  hfore  judgment,  the  accessary  shall 
never  be  arraigned,  because  there  is  no  judgment  against 
the  principal ;  but  if  the  principal  is  pardoned,  or  has  his 
clergy  after  judgment,  the  accessary  shall  be  arraigned.^ 
In  Bibithe's  case,  about  six  years  after,  it  was  held  there 
could  be  no  accessary  before  to  manslaughter,  or  rather, 
according  to  Lambard,  chance-medley,  because  it  must 
always  be  on  a  sudden  aftray  ;  and  because  the  principal 

1  4  Rep.,  43. 
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liad  Ins  cleriry  before  judgment,  the  accessaries  were  not 
arraigned,  upon  the  authority  of  Syer's  case,  which  was 
recognized  as  settled  hiw.^ 

Notwithstan<ling  the  humor  of  the  times  was  to  take 
away  clergy  from  certain  offences,  that  privilege  was  in 
no  disfavor  in  our  courts,  wherever  an  offender  was  en- 
titled to  it  by  law.  l*erhaps,  since  some  felonies  had  been 
deprived  of  this  privilege,  it  was  thought  the  legislature 
meant  to  speak  plaijily,  that  all  other  felons  were  not 
such  as  merited  capital  punishment,  and  therefore  their 
claim  of  clergy  should  be  favored  as  much  as  possible,  to 
assist  the  above  distinction.  It  was  the  opinion  of  all  the 
justices  of  assize  assembled  at  Serjeants'  Inn,  that  if  a 
felon  in  a  clergyable  felony  prayed  the  book,  and  was 
found  not  able  to  read,  and  it  was  recorded  by  the  ordi- 
nary and  the  court  non  legit  ut  dericus ;  yet,  if  he  should 
be  kept  in  prison  till  another  sessions,  and  upon  being 
asked  should  read,  he  should  still  have  his  clergy,  not- 
withstanding the  above  record.  And  they  quoted  a  case 
in  the  time  of  Henry  the  Sixth,  where  it  is  said  this  priv- 
ilege should  be  allowed  even  under  the  gallows.  Yet  they 
still  pretended  to  lay  down  the  old  law  upon  this  head ; 
namely,  that  a  jailer  who  taught  a  prisoner  to  read,  would 
be  now  punished  for  a  contempt.^ 

It  seems  that,  before  the  statute  of  the  18th  Elizabeth, 
the  whole  matter  of  granting  and  recording  clergy  was 
reduced  to  a  mere  .formality.  The  following  case,  which 
happened  in  the  fourth  of  the  queen,  will  be  an  instance 
of  this,  as  well  as  a  proof  of  the  necessity  for  stat.  8  Eliza- 
beth, about  clergy.  One  Stone  had  committed  two  fel- 
onies in  one  day,  one  clergyable,  the  other  not.  He  was 
iirst  indicted  of  that  which  was  clergyable,  and  being 
found  guilty,  petit  lihrum,  et  ti'adito  ei  libro  legit  ut  chricus^ 
and  this  was  entered  by  the  clerk ;  but  no  such  words  as 
traditur  ordinario.  And  yet  he  was  reprieved,  without 
any  judgment  being  passed ;  and  then,  at  a  subsequent 
sessions,  he  was  indicted  of  the  other  felony,  and  arraigned 
upon  it :  he  was  found  guilty  of  this  also,  et  tunc  petit 
lihrum,  et  habuit,  et  legit,  sed  non  crematur,  neque  traditur  ordi- 
nario, all  which  was  so  entered  with  a  curia  advisare  vult, 
etc.,  and  judgment  was  respited  for  a  year;  when  the  re- 

1  Eep.,  44.  '^  3  and  4  Eliz.    Dyer,  205,  6. 
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corder  of  London,  before  whom  it  had  been  brought,  pro- 
posed the  question  to  the  judges,  whether  he  should  have 
judgment  to  be  hanged,  or  should  be  delivered  to  the 
ordinary  as  a  clerk-conviet ;  and  being  debated  by  the  jus- 
tices of  both  benches  and  assize  at  Serjeants'  Inn,  seven 
of  them  were  of  one  opinion,  and  six  of  another.  Catlin, 
the  chief-justice ;  A.Browne,  justice;  Bendloe  Pountrel, 
"Welshe,  and  Harper,  Serjeants  ;  and  Gerard,  attorney- 
general,  held  that  he  should  have  judgment  to  be  hanged, 
because  no  judgment  of  clerk-convict  had  been  given 
against  him  on  the  former  indictment;  and  besides,  the 
second  olfence,  they  said,  should  Ije  construed  more  in 
favor  of  the  queen  ;  namelj^  that  it  was  committed  since 
the  first  arraignment,  and  if  so,  the  plea  of  autrefoit-con- 
vict  would  not  avail  him^  On  the  other  hand,  Dyer,  chief- 
justice;  Sanders,  chief-baron ;  Whiddon,  Corbet,  and  Wes- 
ton, justices;  and  Carus  and  Cholmley,  Serjeants,  were  of 
opinion  that  the  not  entering  tlie  tradatar  ordinario  was  a 
default  in  the  court,  and  should  have  been  entered  of 
course.  His  life,  they  said,  had  been  once  in  jeopardy  ; 
and  it  shall  not  be  intended  that  the  felony  for  Avliich 
clergy  did  not  lie  was  committed  before  the  other,  for  by 
the  indictments  they  appear  to  be  both  done  the  same  day, 
and  bifavorem  vitce  the  most  merciful  side  should  be  taken. 
It  is  observed  by  Dyer,  that  though  the  present  felony 
was  committed  after  the  other,  yet  if  tlie  felon  had  had 
judgment  on  the  former  indictment,  as  a  clerk-convict, 
though  he  was  not  delivered  to  the  ordinary,  he  ought  not 
to  be  arraigned  on  the  second  indictment;  because  he  was 
discharged  by  the  conviction  from  all  felonies  committed 
by  him  before  the  conviction  ;  because  he  ought,  according 
to  Staunforde,^  to  be  charged  with  all  his  otlences  before 
his  clergy  is  allowed,  or,  at  least,  before  he  goes  from  the 
bar.  For  on  the  same  day,  as  soon  as  the  court  have  re- 
corded quod  legit  ut  dericus,  he  shall  be  said  to  be  the  prisoner 
of  the  ordinary,  though  he  actually  returned  to  prison  from 
whence  he  was  brought,  otherwise  the  stat.  dc  clero  25  Ed- 
ward III.,  c.  5,  would  not  be  observed.  There  seems  to 
have  been  a  difference  of  opinion,  or,  at  least,  of  practice, 
in  the  entry  of  the  prayer  of  clergy;  some  would  have  it, 
et  tradito  ei  libro  legit  ut  clericus,  et  tradatur  ordinario  ;  and  not 

1  Fol.  108. 
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in  tlie  style  of  a  judgment,  ideo  tradahir  ordinario,  etc.  It 
was  said  by  the  clerks  of  the  King's  Bench,  that  the  latter 
was  the  form  they  used.^  It  appears  from  the  case  of  Hol- 
crqft  before  mentioned,  which  though  it  was  two  years  after 
the  statute,  that  these  entries  of  clergy  were  not  regularly 
made ;  and  they  there  held  that  the  party  should,  not  be 
prejudiced  by  an  omission  of  the  court;  but,  if  no  clergy 
was  even  prayed,  but  being  a  clergyable  offence,  the  judg- 
ment was  respited,  and  it  passed  over  in  silence,  as  was  the 
common  way,  the  party  should  have  the  same  benetit  of  it, 
if  it  was  necessary  to  plead  it  on  any  future  occasion. 

The  debated  point,  whether  on  a  conviction  of  man- 
slaughter in  an  appeal,^  the  crown  could  pardon  the  burn- 
ing in  the  hand,  was  at  length  settled  in  Biggcii's  case,  at 
the  latter  end  of  this  reign.  It  is  said,  that  an  appeal  being 
the  suit  of  the  party,  and  by  stat.  4  Henry  VII.,  c.  13,  the 
burning  of  the  hand  being  part  of  the  punishment,  it  could 
not  be  remitted  by  the  crown.  But  on  conference  with 
the  judges  it  was  resolved  the  pardon  would  be  good  ;  for 
the  burning  in  the  hand  was  not  ordained  by  stat.  4  Henry 
VII.  as  a  punishment,  but  merely  to  signify  to  the  judge 
whether  the  party  had  had  his  clergy  before  or  not.  Again, 
it  was  objected,  conformably  with  what  was  laid  down  in 
that  former  case,  that  the  queen  could  not  pardon  the  im- 
prisonment ;  so  now  it  was  said,  though  the  burning  in  the 
hand  might  be  pardoned,  yet  the  defendant  might  be  im- 
prisoned at  the  suit  of  the  party ;  for  now  there  was  this 
additional  reason,  that  by  stat.  18  Elizabeth  they  cannot 
deliver  tlie  prisoner  before  he  is  burnt  in  the  hand.  But 
they  resolved,  that  though  by  that  act  the  prisoner,  after 
clergy  allowed  and  burning  in  the  hand,  should  be  pres- 
ently enlarged ;  and  though  they  held  that  act  to  extend 
to  appeals  as  well  as  indictments,  yet,  they  said,  as  the 
queen  had  pardoned  the  burning  in  the  hand,  the  party,  by 
construction  of  that  act,  should  be  discharged  of  his  im- 
prisonment, otherwise  he  must,  upon  the  above  objection, 
remain  perpetually  in  prison,^ 

ISText  follow  the  acts  concerning  the  coin  [a).     It  had 

(a)  Xo  subject  has  been  the  subject  of  more  frequent,  more  elaborate,  or 
more  stringent  legislation  than  this  of  coining.  There  were  ancient  statutes 
on  the  subject,  as,  for  instance,  tlie  stat.  de  inoneta  vulgo,  21  Edward  I.,  27 

1  4  Eliz.,  Dver,  214,  48.  ^  5  ^^^  ^  59. 

2  Vide  an/e,  and  3  Eliz.,  Dyer,  201,  67;  9  Eliz.,  Dyer,  261. 
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been  made  treason  by  stat.  3  Henry  Y.,  c.  6,  to  clip,  wash, 
round,  or  file  the  coin.  This  had  been  repealed  offences  against 
by  the  general  repealing  act  of  Queen  Mary.  the. coin. 
This  practice,  therefore,  had  of  late  been  more  boldly  con- 
tinued, as  the  statute  ^ay^^  for  wicked  lucre  and  gain'' s  sake, 
on  which  account  it  was  now  enacted  by  stat.  5  Elizabeth, 
c.  11,  that  clipping,  washing,  rounding,  or  filing,  for  wicked 
lucre  or  gain's  sake,  of  the  proper  money  or  coin  of  this 
realm,  or  of  the  money  or  coin  of  any  other  realm  allowed 
and  suffered  to  be  current  within  this  realm,  by  proclama- 
tion, shall  be  adjudged  treason.  But  there  were  other  ways 
of  injuring  the  coin  besides  those  described  in  that  act, 
which  occasioned  another  to  be  made  ^  (a),  which  declares, 
that  if  any  person,  for  wicked  lucre  or  gain's  sake,  by  any 

Edward  I.,  9  Edward  III.,  17  Edward  III.,  etc.  {vide  vols,  ii.,  iii.).  At  com- 
mon law  it  was  a  misderaeanor,  of  course,  to  coin  money,  but  it  is  manifest  that 
the  character  of  the  offence  would  be  greatly  different  according  to  the  char- 
acter of  the  coin.  If  the  coin  were  of  little  value,  or  much  less  than  the 
genuine  coin,  it  would  amount  to  cheating ;  if  otherwise,  it  would  only  be  an 
offence  against  the  royal  prerogative.  It  need  liardly  be  said,  that  ordinarily 
the  offence  was  of  the  former  character,  and  came  to  a  very  gross  and 
grievous  species  of  cheating.  Hence  the  scope  of  the  older  statutes  was 
to  increase  the  punishment  of  the  otience,  and  especially  to  make  the  incho- 
ate acts  of  it  more  highly  penal.  Thus  it  was  a  question,  whether  it  was  a 
misdemeanor  at  common  law  to  have  tools  for  coining  in  possession,  with 
intent  to  use  them;  and  Lord  Hardwicke  dissented  (Rex  v. Litton,  1  East, 
P.  C,  172).  And  the  8  and  9  William  III.  made  it  treason  to  have  tools  or 
instruments  for  coining  within  the  possession  with  such  intent  {Rex  v.  Rell, 
ibid.,  169).  Even  as  to  having  base  coin  in  possession,  with  intent  to  utter 
it,  the  law  seemed  doubtful.  It  was  indeed  held  that  having  the  possession 
of  counterfeit  money,  with  intention  to  pay  it  away  as  and  for  good  money, 
was  an  indictable  offence  at  common  law  {Rex  v.  Parker,  1  Leech,  C.  C,  41). 
And  that  procuring  base  coin,  with  intent  to  utter  it  as  good,  was  a  misde- 
meanor {Rex  v.  Fuller,  R.  &  R.  C.  C,  308).  And  the  having  in  possession  a 
large  quantity  of  base  coin  is  evidence  of  having  procured  it  with  intent  to 
utter  it,  unless  there  were  other  circumstances  to  induce  a  belief  that  the  de- 
fendant was  the  maker  {Ibid.).  But  it  was  held  that  having  counterfeit  sil- 
ver in  possession,  with  intent  to  utter  it  as  good,  was  no  offence  before  the 
Btat.  2  William  IV.,  c.  xxxiv.,  s.  8  {Rex  m.  Heath,  R.  &  R.  CO.,  184;  S.  P. 
Rex  V.  Stewart,  R.  &  R.  C.  C,  288).  And  tlie  having  such  silver  in  ]iosses- 
sion,  knowingly,  designedly,  and  illegally,  knowing  it  to  be  counterfeit,  was 
not  considered  an  act  {Ibid.) ;  but  getting  it  into  possession  with  intent  to 
utter  it  was  an  offence  {Ibid.).  The  successive  statutes  framed  on  the  sul)- 
ject  were  all  in  aid  of  each  other,  and  formed  one  body  of  legislation,  so  that 
the  penalties  were  often  cunuilative.  Thus  the  punishment  under  statutes 
8  and  9  William  III.,  c.  xxvi.,  and  11  George  III.,  c.  xl.,  was  burning  in 
the  hand,  and  imprisonment  not  exceeding  a  year,  and  that  under  stat.  18 
Elizabeth,  c.  vii.,  s.  30  {Rex  v.  West,  1  East,  P' C,  181).  But  it  was  after- 
wards regulated  by  the  stat.  2  William  IV.,  c.  xxxiv. 
(a)  Kepealed  by  2  William  IV.,  c.  xxxix. 

1  Stat.  18  Eliz.,  c.  1. 
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art^  icays,  or  means  whatsoever^  shall  impair,  dimiiiisb,  falsify, 
scale,  or  lighten  the  proper  coin  of  this  realm,  or  the  coin 
of  any  other  realm  allowed  and  suffered  to  be  current 
within  this  realm  by  proclamation,  it  shall  be  deemed 
treason.  These  two  acts  extend  to  counsellors,  consenters, 
and  aiders  ;  and  both  of  them  save  the  corruption  of  blood 
which  would  otherwise  follow  upon  the  attainder,  and  also 
the  wife's  dower. 

In  the  meantime  it  was,  by  stat.  19  Elizabeth,  c.  3,  made 
misprision  of  treason  falsely  to  forge  or  counterfeit  any 
such  coin  of  gold  or  silver  as  is  not  the  proper  coin  of  this 
realm,  not  permitted  to  be  current  within  the  realm,  which 
extends  also  to  procurers,  aiders,  and  abettors. 

"We  shall  now  go  through  the  felonies  enacted  by  parlia- 
ment in  the  order  in  which  they  arose.  First,  we  lind  it 
was  made  felony,  by  stat.  1  Elizabeth,  c.  10,  to  convey  or 
procure  to  be  conveyed  into  an}-  ship  or  vessel  any  leather, 
tanned  or  untanned,  or  any  tallow,  with  intent  to  trans- 
port them  beyond  sea.  This,  however,  was  repealed  by 
stat.  18  Elizabeth,  c.  9.  Then  stat.  5  Elizabeth,  c.  10,  re- 
vives the  stat.  22  Henry  VIII,  c.  7,  concerning  servants 
embezzling  their  master's  goods,  which  had  been  repealed 
by  the  general  repealing  act ;  ^  c.  17  of  the  same  act  revives 
also  stat.  25  Henry  VIII,,  c.  6,  made  for  the  punishment 
of  buggery,  which  had  also  been  repealed  by  the  statute 
of  Mixry. 

In  the  parliament  of  the  5th  Elizabeth  there  was  an 
act  made,  c.  20,  to  explain  stat.  1  and  2  Philip  and  Mary, 
c.  4,  concerning  Egyptians.  It  had  become  a  doubt  whether 
that  act  was  not  confined  to  such  persons  who  were  for- 
eigners by  birth,  and  not  to  those  who  being  born  within 
the  realm  became  of  their  company,  and  counterfeited 
their  speech  and  manner.  It  is,  therefore,  declared  by 
stat.  5  Elizabeth,  c.  20,  that  the  former  act  shall  continue 
in  force;  and  to  remove  the  doubt,  it  enacts  further,  that, 
every  person  who  shall  be  seen  in  any  company  of  vagabonds, 
commonly  called  Egyptians,  or  counterfeiting,  transform- 
ing, or  disguising  themselves,  by  their  apparel,  speech,  or 
other  behavior,  like  Egyptians,  and  shall  so  continue  at 
one  or  several  times  for  the  space  of  a  month,  shall  be 
judged  felons,  without  the  benefit  of  sanctuary  or  clergy; 

'  Stat.  1  Mary,  st.  1,  c.  1. 
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and,  moreover,  shall  be  tried  by  people  of  the  county, 
and  not  per  medietatcm  linguce.  The  penalty  of  this  act  not 
to  extend  to  children  under  fourteen  years.  In  further 
explanation  of  the  aut  of  Philip  and  Mary,  it  is  declared 
that  it  is  not  to  be  considered  as  compelling  people  born 
within  the  realm  to  depart,  but  only  to  leave  that  course 
of  life. 

As  a  companion  to  this  act,  the  parliament  in  the  same 
session  passed  another,^  against  witchcraft  and 

7         ,    ^       ,  X     •     •  'l  ■Witchcraft. 

encliantments^  containing  very  severe  and  san- 
guinary penalties  against  these  imaginary  crimes.  The 
stat.  33  Henry  VIII.,  c.  8,  had  been  repealed  by  stat.  1 
Edward  VI.,  c.  12,  and  as  no  law  was  now  in  force  to 
punish  the  offenders,  it  was  enacted  by  stat.  5  Elizabeth, 
c.  16,  if  any  person  use  or  practise  any  invocation  or  con- 
juration of  evil  and  wicked  spirits,  or  practise  any  witch- 
craft, enchantment,  charm,  or  sorcery,  whereby  any  one 
shall  happen  to  be  killed  or  destroyed,  it  shall  be  felony 
without  clergy:  and  if  any  one  be  thereby  wasted,  con- 
sumed, or  lamed,  in  body  or  member,  or  any  of  his  goods 
destroyed  or  impaired,  such  offender  is  to  be  imprisoned 
for  a  year,  and  to  stand  in  the  pillory  once  a  quarter 
during  that  time  for  six  hours;  and,  for  a  second  offence, 
shall  be  treated  as  a  felon  without  benefit  of  clergy.  And 
further  to  put  an  end  to  all  practices  of  this  kind,  any 
person  taking  upon  him,  by  witchcraft,  enchantment, 
charm,  or  sorcery,  to  tell  in  what  place  any  treasure  of 
gold  or  silver,  or  stolen  goods,  might  be  found;  or  using 
the  above  practices  with  intent  to  provoke  any  one  to 
unlawful  love ;  or  to  hurt  or  destroy  any  one  in  body, 
member,  or  goods,  is  to  suffer  imprisonment  and  pillory, 
and  for  the  second  offence  to  be  deemed  a  felon  without 
clergy,  as  in  case  of  those  who  do  actual  mischief.^ 

Thus  were  several  former  acts  revived  with  additional 
severity.  To  these  may  be  added  stat.  1  Elizabeth,  c.  7, 
which  revives  stat.  23  Henry  Vni.,c.  16,  making  it  felony 
to  sell,  exchange,  or  deliver  within  Scotland,  or  to  the  use 
of  any  Scotsman,  any  horse.^ 

The  exportation  of  sheep  was  restrained  under  severe 
pains  by  stat.  8  Elizabeth,  c.  3.  Any  person  who  shall 
deliver,  send,  receive,  or  procu7X  to  be  delivered,  sent,  or 

'  Cap.  16.  "  Repealed  by  4  James  I.,  c.  1. 

^  Kepealed  by  stat.  1  James  I.,  c.  12. 
VOL.  v.  —  30 
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received,  into  any  ship,  any  rams,  sheep,  or  lambs,  being 
alive,  to  be  conveyed  beyond  sea,  is  to  forfeit  all  his  goods, 
half  to  the  queen,  and  half  to  him  that  will  sue  for  the 
same ;  he  is  further  to  suft'er  a  year's  imprisonment,  at  the 
end  of  which  he  is,  in  some  market-town,  in  the  fulness 
of  the  market,  on  the  market-day,  to  have  his  left  hand  cut 
off,  which  is  to  be  nailed  up  in  the  most  public  place  of  the 
market.  The  second  otfence  is  made  felony.  Another 
felony  was  created  by  stat.  31  Elizabeth,  c.  4,  which  in- 
llicts  that  penalty  on  persons  who  have  charge  or  custody 
of  any  armor,  ordnance,  munition,  shot,  powder,  or  habili- 
ments of  war,  belonging  to  the  queen  ;  or  of  any  victuals 
provided  for  victualling  any  soldiers,  gunners,  mariners, 
or  pioneers;  and  shall  for  lucre  or  gain,  or  of  purpose  to 
hinder  her  majesty's  service,  embezzle,  purloin,  or  convey 
away  any  of  the  above-mentioned  articles.  This  act  has 
a  clause  similar  to  one  we  have  before  remarked  upon  in  a 
statute  of  Edward  VI.,  namely,  that  "such  person  as  shall 
be  impeached  for  any  offence  made  felony  by  this  act, 
shall,  by  virtue  of  this  act,  be  received  and  admitted  to  make 
any  laivful  proof  that  he  can,  by  lairful  icitness  or  otherwise,  for 
his  discharge  and  d(fence"  JMiserable,  itideed,  was  the  con- 
dition of  prisoners  when  they  needed  the  direction  of  an 
act  of  parliament  to  secure  them  a  fair  and  candid  hear- 
ing, as  well  of  their  defence  as  of  the  proofs  for  the 
prosecution ! 

The  stat.  39  Elizabeth,  c.  17,  concerning  wandering  per- 
wandering mari-  SOUS  pretending  to  be  mariners  and  soldiers,  may 
nersand  soldiers,  ^j-^  ^q^^-^q  mcasurc  bc  considcrcd  as  a  vagrant  act, 
as  to  the  particular  persons  who  are  the  objects  of  it ;  and, 
indeed,  contains  some  regulations  in  the  spirit  of  that  kind 
of  police  which  had  been  established  by  the  famous  statute 
on  that  subject,  of  which  we  have  before  taken  notice. 
The  preamble  of  this  statute  recites,  that  many  lewd  and 
licentious  persons  wandered  up  and  down  in  all  parts  of 
the  realm,  under  the  name  of  soldiers  and  mariners  ;  and 
continually  assembled  themselves  weaponed  in  the  high- 
ways in  troops,  to  the  great  terror  of  the  people  ;  and 
many  murders  and  robberies  were  committed  by  them. 
It  therefore  enacts,  that  all  idle  and  wandering  soldiers 
and  mariners,  or  idle  persons  wandering  as  soldiers  and 
mariners,  shall  settle  themselves  in  some  service,  or  repair 
to  the  place  where  they  were  born,  and  take  themselves  to 
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some  lawful  trade  ;  and  if  they  do  not,  they  are  to  suffer 
as  felons  without  benefit  of  clergy.  Also,  idle  soldiers  and 
mariners,  who  are  really  coming  from  the  sea,  if  they  have 
not  a  proper  testimonial  (as  mentioned  in  the  vagrant  act), 
or  if  they  exceed  the  time  of  their  testimonial  above  four- 
teen days,  or  counterfeit,  or  knowingly  have  with  them 
any  counterfeit  testimonial,  it  is  made  felony  without 
clergy.  However,  this  heavy  punishment  is  so  far  allevi- 
ated, that  the  justices  may,  upon  the  conviction  of  such  an 
offender,  not  proceed  to  sentence  of  death,  if  any  honest 
person,  approved  by  them,  will  engage  to  take  him  into 
his  service  for  one  year.  This  offence  is  cognizable  before 
the  justices  in  sessions.  The  act  contains  some  other 
regulations  respecting  these  kind  of  vagabonds. 

Many  outrages  committed  in  the  four  northern  counties 
occasioned  stat.  43  Elizabeth,  c.  13,  which  enacts  the  pain 
of  felony  without  clergy  on  all  who  concur  in  maintaining 
those  disorders  ;  such  as  carrying  away  persons,  imprison- 
ing; taking  ransom  for  releasing  them  ;  spoiling  or  making 
a  prey  the  person  or  goods,  upon  deadly  feud,  or  other- 
wise ;  taking  money,  corn,  or  other  consideration,  called 
there  black-mail,  for  protecting  persons  against  these  out- 
rages (as  they  were  persons  who  in  general  were  the  head 
and  maintainers  of  such  offenders) ;  or  the  giving  of  such 
money  or  other  thing  for  protection  ;  the  burning  any  baru 
or  stack  of  grain. 

Having  gone  through  such  offences  as  touch  the  life  of 
delinquents,  we  come  now  to  those  of  an  inferior  class, 
though  not  less  deserving  of  notice.  The  first  that  pre- 
sent themselves  in  this  reign,  of  that  kind,  are  the  new 
statutes  made  in  the  fifth  year  of  the  queen  against  peijury 
and  forgery. 

The  first  of  these  is  stat.  5  Elizabeth,  c.  9,  an  act  made 
in  aid  of,  and  to  enlaro-e,  stat.  32  Henry  VIII., 

•  •  «/  '  Periurv 

c.  9,  which  had  inflicted  the  penalty  of  £10  on 
the  suborners  of  witnesses.     This  fine  was  too  small,  and 
it  was  necessary  to  put  a  restraint  also  upon  those  who  com- 
mitted the  perjury,  as  well  as  the  procurers.     It  therefore 
enacts  (a),  that  every  person  who  shall  corruptly  procure 

(a)  Upon  this  statute  several  cases  were  decided,  wliich  afford  a  remark- 
able illustration  of  the  rule  that  penal  statutes  were  to  be  strictly  construed. 
Thus,  in  the  present  reign,  one  brought  a  suit  in  equity  against  another,  and 
upon  the  bill  and  answer,  such  matter  appeared  that,  by  an  order,  the  chan- 
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any  witness  by  letters,  rewards,  promises,  or  by  any  other 
sinister  or  unlawful  labor  or  means  to  commit  wilful  and 
corrupt  perjury  in  any  matter  or  cause  depending  by  writ, 
action,  bill,  complaint,  or  information,  touching  lands, 
tenements,  or  hereditaments,  or  any  goods,  chattels,  debts, 
or  damages,  in  any  of  the  courts  mentioned  in  stat.  32 
Henry  VIIL,  c.  9,  before  mentioned  (in  the  Chancery, 
Star  Chamber,  Whitehall,  or  elsewdiere  within  the  king- 
dom, or  marches  of  Wales,  wiiere  any  person  has  authority 
to  hold  plea  of  land  by  the  king's  commission,  patent,  or 
w^rit,  or  to  examine,  hear,  or  determine  any  title  of  land 
or  any  matter,  or  witnesses  concerning  the  title,  right,  or 
interest  of  any  lands,  tenements,  or  hereditaments),  or  in 
any  of  the  queen's  courts  of  record,  or  in  any  leet,  view 
of  frank-pledge,  or  law-day,  ancient  demesne-court,  hun- 
dred, or  court-baron,  or  in  the  courts  of  the  stanpery  ;  or 
any  witness  sworn  to  testify  in  jyerpetuam  rei  memoriam^  he 
is  to  forfeit  £40  ;  and  if  he  has  not  goods  or  lands  to  that 
value,  he  is  to  be  imprisoned  one-half  year,  and  stand  in 
the  pillory  an  hour,  in  the  place  where  the  offence  was 
committed,  lie  is  also  not  to  l^e  received  as  a  w^itness  in 
any  court  of  record,  until  the  judgment  be  reversed.  The 
person  wdio  corruptly  commits  wilful  perjury  in  any  of  the 
above  instances,  is  to  forfeit  £20,  and  to  be  imprisoned  six 

cellor  made  a  third  person  to  be  as  party  to  the  bill,  and  afterwards  a  com- 
mission went  forth  between  him  and  the  defendant  to  examine  witnesses, 
iipon  whicii  a  witness  was  examined  on  behalf  of  the  third  person  so  made 
a  party  to  the  suit,  and  against  the  defendant  to  the  suit,  who  tliereupon  sued 
him  on  the  statute;  but  the  court  held  tliat  the  action  did  not  lie,  for  the 
words  were — where  a  man  is  grieved  and  damnified  in  a  suit  between  party 
and  ji.irty;  and  in  this  case  it  appeared  that  the  witness  was  not  a  party  to 
the  suit,  but  came  in  by  an  order,  no  bill  being  pending  against  him  nor 
brought  by  him,  and  so  he  was  out  of  the  statute,  for  it  being  penal,  is  to  be 
taken  strictly  [Brodie  v.  Ouen,  Yeli\,  23).  So  in  another  case,  just  after  the 
close  of  this  reign,  a  defendant  in  the  suit  in  the  Star  Chamber,  being  exam- 
ined on  interrogatories,  the  plaintitli  supposing  that  he  had  committed  per- 
jury on  his  examination,  procured  him  to  be  indicted  on  the  statute,  but  per 
totam  curiam  he  cannot  be  indicted  on  the  statute,  for  he  is  not  testis,  but  re- 
mains dependent,  yet  althougli  it  be  upon  interrogatories  {Sir  Robert  Miller^ s 
Case,  Yelv.,  120).  This  was  aided  by  a  more  modern  statute,  5  George  II., 
c.  XXV.  (made  perpetual  by  9  George  II.,  c.  ix.),  as  to  which  it  was  held  that 
the  punishments  inflicted  by  special  act  (18  Geo.  II.,  c.  xviii.),  to  be  inflicted 
upon  perjury  in  falsely  taking  the  freeholder's  oath  at  an  election  of  a  knigiit 
of  the  sliire,  are  cumulative  under  the  stat.  5  Elizabeth,  c.  ix.,  s.  C,  and  2 
George  II.,  c.  xxv.,  s.  2,  to  which  the  first-mentioned  statute  refers  (Iiex  v. 
Price,  6  East,  327).  There  are  a  great  number  of  perjury  clauses  in  various 
acts  of  parliament,  each  relating  to  the  oaths  respecting  the  subject-matter 
01  tliose  acts  respectively. 
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months ;  and  his  oath,  in  like  manner,  not  to  be  received 
in  any  court  of  record,  till  the  judgment  be  reversed.  And 
if  he  has  not  goods  or  chattels  to  the  value  of  that  sum,  he 
is  then  to  be  set  on  the  pillory,  and  there  to  have  both  his 
ears  nailed ;  a7id  thenceforth  to  be  discredited  and  disabled  to 
be  sworn  in  any  of  the  courts  of  record  above  mentioned. 

As  to  the  cognizance  of  this  ofience  against  the  admin- 
istration of  justice,  it  is  enacted,  that  as  well  the  judge  of 
every  of  the  above-mentioned  courts,  where  any  such  suit 
shall  be  depending,  and  whereupon  the  perjury  is  com- 
mitted, as  also  the  justices  of  assize  and  gaol-delivery,  and 
the  justices  of  the  peace  in  their  sessions,  may  hear  of- 
fences against  this  act  by  inquisition,  presentment,  bill, 
information,  or  otherwise.  This  act^  is  not  to  extend  to 
any  ecclesiastical  court ;  nor  to  be  construed  to  restrain 
the  Star  Chamber^  in  their  jurisdiction  over  the  same 
crime.  This  act  is  directed^  to  be  proclaimed  at  the  as- 
sizes. 

These  are  the  provisions  made  in  restraint  of  perjury, 
and  subornation  of  it,  by  this  statute  ;  there  is  a  clause 
also  regarding  witnesses,  which  is  worthy  of  notice :  it 
enacts,  that  persons  served  with  process  out  of  any  court 
of  record  to  testify  concerning  any  matters  depending  in 
those  courts,  and  having  tendered,  according  to  Ids  coun- 
tenance or  calling,  a  reasonable  sum  for  his  costs  and 
charges,  and  not  appearing  according  to  the  tenor  thereof, 
shall  forfeit  £10,  and  make  further  recompense  to  the 
party  grieved  as  shall  be  awarded  by  the  discretion  of  the 
judge  of  the  court. 

The  statute  5  Elizabeth,  c.  14,  repeals  all  former  stat- 
utes ac^ainst  forgerv  of  false  deeds,^  and  enacts 

^  ^   •    •  •    1      J  1   ■  t^•  Forgery. 

several  new  provisions  to  punish  this  oiience. 
It  ordains,  first,  that  if  any  person  shall  falsely  forge,  or 
make,  or  cause  or  assent  to  be  falsely  forged  or  made,  any 
false  deed,  charter,  or  writing  sealed,  court-roll,  or  will  in 
writing,  to  the  intent  that  the  freehold  or  inheritance  of  any 
one,  in  lands,  tenements,  or  hereditaments,  freehold  or 
copyhold,  or  any  right,  title,  or  interest  in  them,  shall  be 
molested,  defeated,  recovered,  or  charged,  or  shall  publish 
the  same,  and  shall  be  convicted  upon  an  action  of  forger 
of  false  deeds,  or  upon  bill,  or  information  in  the  Star 

'isect.  11.  ^l\>\di.,\Z.  3  Ibid.,  10.  *  Ibid.,  11. 
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Chamber,  lie  shall  pay  to  tlie  party  grieved  double  costs 
and  damages,  to  be  assessed  by  the  court  where  the  con- 
viction shall  be;  and  shall  also  be  set  on  the  pillory,  and 
there  have  his  ears  cut  ott',  and  his  nostrils  slit  and  cut, 
and  seared  with  a  hot  iron  :  he  shall  also  forfeit  to  the 
queen  the  profits  of  his  lands  during  life,  and  suffer  per- 
petual imprisonment. 

If  the  same  be  done  with  intent  to  claim  any  interest 
for  term  of  years,  in  any  lands,  tenements,  or  heredita- 
ments, or  an  annuity  in  fee-simple,  fee-tail,  or  for  life,  or 
years;  or  any  obligation  or  bill  obligatory,  acquittance, 
release,  or  other  discharge  of  a  debt,  action,  demand,  or 
other  thing  personal,  or  shall  publish  the  same,  such  of- 
fender shall  in  like  manner  pay  double  costs  and  damages, 
shall  be  set  on  the  pillory,  and  there  have  one  of  his  ears 
cut  off,  and  be  imprisoned  for  a  year.^ 

The  remedy  given  to  the  party  grieved  upon  this  act  is, 
either  by  action  of  forger  of  false  deeds  by  original,  or  by 
bill  in  the  King's  Bench  or  Exchequer.  If  by  original,  to 
have  the  same  process  as  in  trespass  at  common  law.^  The 
second  offence  is  made  felony  without  clergy,  with  a  sav- 
ing of  dower,  and  the  corruption  of  blood. 

Two  other  statutes  remain  to  be  noticed,  one  against 
fond  and  fantastical  prophecies ;  the  other  for  the  punish- 
ment of  the  father  and  mother  of  a  bastard  child. 

The  former  is  stat.  5  Elizabeth,  c.  15,  made  in  the  same 
sessions,  and  standing  next  before  that  against  witchcraft 
and  conjuration,  to  which  it  may  be  considered  as  some- 
what allied:  it  ordains,  if  any  one  do  publish,  and  set 
forth  by  writing,  printing,  signing,  or  any  other  open 
speech,  or  deed,  any  fond,  fantastical,  or  false  prophecy, 
by  the  occasion  of  any  arms,  fields,  beasts,  badges,  or  such 
like  thing,  accustomed  in  arms,  cognizancy,  or  signets  ;  or 
by  reason  of  any  time,  year,  or  day,  name,  bloodshed,  or 
war,  to  the  intent  to  make  any  reliellion,  insurrection, 
dissension,  loss  of  life,  or  other  disturbance  within  the 
realm,  he  shall  be  imprisoned  for  one  year,  and  forfeit 
£10  ;  for  the  second  offence,  to  be  imprisoned  during  life, 
and  forfeit  all  his  goods  and  chattels.  The  prosecution  to 
be  within  six  months.  There  had  been  an  act  of  this  kind 
made  in  the  reign  of  Edward  VI.,^  which  had  expired; 

>  Sect,  3.  ^  Ibid.,  9.  '  Stat.  3  and  4  Edw.  VI.,  c.  15. 
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and  the  queen,  whose  apprehensions  were  greater  on  this 
point  than  those  of  any  of  her  subjects,  was  desirous  of 
reviving  some  restriction  upon  such  disturbers  of  her 
peace. 

The  other,  concerning  the  punishment  of  the  father  and 
mother  of  a  bastard  chikl,  is  a  provision  per- 
fectly new.  This  is  made  by  stat.  18  Elizabeth,  t"e°fati™rVa 
c.  3,  which  ordains  that  two  justices,  one  to  be 
of  the  quorum^  in  or  next  the  limits  where  the  church  of 
the  parish  is  in  which  a  bastard  shall  be  born,  may  take 
order,  as  well  for  the  punishment  of  the  mother  and  re- 
puted father,  as  also  for  the  better  relief  of  such  parish ; 
and  may  likewise  take  order  for  the  keeping  of  the  child, 
by  charging  the  father  or  mother  with  payment  of  money 
weekly,  or  other  sustentation  :  and  if  they  do  not  perform 
the  order,  they  are  to  be  committed  to  the  common  gaol, 
except  they  put  in  sufficient-  surety  to  perform  the  said 
order,  or  to  appear  personally  at  the  next  general  sessions, 
and  to  abide  such  order  as  the  justices  then  and  there  shall 
take ;  and  if  they  take  no  order,  then  to  perform  the  order  be- 
fore made.  But  the  bastards  intended  by  this  act  are  such 
only  as  are  likely  "  to  be  left  to  be  kept  at  the  charge  of 
the  parish  where  they  were  born,  to  the  great  burden  of 
the  same,  and  in  defrauding  of  the  relief  of  the  impotent 
and  aged  poor,"  as  described  in  the  preamble;  and  the 
statute,  in  the  enacting  clause,  refers  to  it  in  the  words 
'''■such  bastards." 

Among  other  regulations  of  the  police,  the  new  order 
made    respecting   hue   and   cry   must   not   be 
omitted.      This   ancient   method   of  pursuing 
oftenders  at  present  stood  upon  two  old  statutes,  the  stat. 
of  Winchester,  13  Edward  I.,  st.  2,  c.  1,  and  stat.  28  Ed- 
ward III.,  c.  11  [a).     It  seems  this  proceeding  had  of  late 

(a)  This  act,  said  Lord  Coke,  added  to  the  statute  of  Winchester,  and  al- 
tered it  in  some  points.  By  the  old  statute  it  was  not  necessary  to  have  hue 
and  cry,  or  that  the  party  robbed  should  give  notice  to  the  county;  and  if 
tliere  were  several  robbers,  the  hundred  were  bound  to  take  all  of  them; 
tbough  tins  would  not  ajiply  to  robberies  in  a  house,  or  by  night,  except  in 
towns,  where,  by  the  statute  of  Winchester,  the  wails  should  be  closed  at 
night.  But  by  the  statute  of  Elizabeth  it  was  provided  that  notice  of  the 
robbery  siiould  be  necessary,  and  that  if  some  of  the  robbers  were  appre- 
hended in  the  pursuit,  it  should  excuse  the  hundred  [Cases  on  the  Statute  of 
Wincltester,  G  Coke's  Jieps.,  7).  It  was  on  the  principle  of  this  ancient  statute 
that  the  above  statute  proceeded,  which  only  in  other  respects  altered  tlie 
procedure.     It  may  be  added,  that  it  was  upon  the  general  principle  of  the 
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been  put  in  use  more  frequently  than  heretofore,  and  had 
therefore  furnished  many  experiments  of  its  defects,  which 

ancient  statute  the  modern  act  of  George  I.  rendering  the  hundred  liable  for 
damage  done  by  rioters  proceeded.  Tiie  statutes  of  hue  and  cry  did  not,  it 
■was  lield,  extend  to  robberies  on  the  person  committed  in  the  daytime.  It 
was  at  first,  indeed,  lield  otlierwise,  and  that  they  applied  to  robberies  in  the 
house  and  at  night;  but  this  was  overruled  towards  the  close  of  this  reign, 
and  it  was  laid  down  that  for  a  felony  done  in  liie  night  the  hundred  should 
not  be  charged  ;  and  so  of  a  robbery  in  the  house  in  the  daytime.  For  the 
statute  of  Winton,  it  was  said,  extends  only  to  robberies  done  to  the  person, 
and  was  principally  made  for  the  safeguard  of  travellers ;  but  every  one 
ought  to  keep  his  house  at  his  peril,  for  it  is  liis  castle,  and  no  other  ought 
to  meddle  them,  and  therefore  it  is  not  reason  that  anyone  should  be  charged 
if  he  be  robbed  there.  And  it  was  also  said  that  if  beasts  be  stolen  out  of  a 
close,  and  hue  and  cry  was  made,  yet  tlie  hundred  should  not  be  charged, 
for  the  hundred  should  not  be  charged  but  where  tlie  party  robbed  gave  no- 
tice in  convenient  time,  whicii  cannot  be  done  by  intendment  where  the 
beasts  are  stolen  in  his  absence  {Anonymous  Case,  Cro.  Eliz.,  753).  Vide  29 
Charles  II.,  c.  vii.,  6  George  I.,  c.  i.,  9  George  I.,  c.  xxii.,  8  George  II.,  c.  xvi., 
the  modern  statutes  on  the  subject.  But  liehi  that  the  hundred  was  liable  for 
robbery  committed  after  daybreak,  and  before  sunrise  {May  v.  Morley,  Oro. 
James,  106).  After  this  statute  a  plaintiff'  declared  on  the  statute  of  Winton, 
13  Edward  I.,  and  showed  that  he  had  performed  the  limitations  of  ordi- 
nances in  tiie  statute  27  Elizabeth,  and  concluded  contra  formam  staluti  prce- 
dicti,  and  the  issue  being  found  for  the  plaintiff,  it  was  alleged  in  arrest  of 
judgment  that  the  declaration  was  not  good,  because,  he  liaving  declared  on 
two  statutes,  tiie  stat.  13  Edward  Land  the  stat.  27  Elizabeth,  lie  ought  to 
have  concluded  contra  formam  statutorum ;  but  non  allocatur  per  totam  curiam, 
because  the  action  in  this  case  is  given  and  grounded  only  on  tiie  statute  13 
Edward  I.,  and  the  statute  27  Elizabeth  is  rather  in  restraint  and  liindrance 
of  the  action  than  otlierwise,  for  whereas  before  the  statute  27  Elizabeth  the 
party  might  have  had  his  action  generally,  to  have  charged  the  hundred  on 
any  robbery,  now  certain  circumstances  are  to  be  performed  by  the  statute 
27  p]lizabeth  before  the  party  shall  have  his  action,  viz.,  the  taking  of  the 
oath  before  a  justice  that  he  was  robbed,  and  that  he  does  not  know  the 
felons,  etc.  So  that  tlie  statute  27  Elizabetli  was  made  in  ease  of  tiie  hun- 
dred, and  not  in  advantage  of  the  party  robbed ;  therefore  it  is  sufficient  to 
conclude  contra  formam  statuti,  whicli  sliall  of  necessity  have  reference  to  the 
statute  13  Edward  I.,  wliich  gives  the  suit.  And  several  precedents  were 
shown  accordingly.  And  per  curiam,  if  the  plaintiff'  had  concluded  contra 
forman  siatutoruin,  it  had  not  been  good,  because  the  statute  27  Elizabeth 
does  not  enable  the  purty  to  sue  [Andrew  v.  Tlie  Hundred  of  Lewkner,  in  comi- 
tatu  Oxon,  Yelv.  Heps.,  116).  Tiiis  statute  was  afterwards  superseded  by  the  8 
George  ll.,  c.  xvi.,  based  upon  tiie  same  genera!  principle.  In  following  up 
a  writ  of  execution  to  its  consummation  under  the  statute  of  hue  and  cry,  8 
George  II.,  c.  xvi.,  wliicii  the  subsequent  statute  of  the  19  George  IL,  c. 
xxxiv.,  refers  to  and  adopts  as  the  mode  of  j)roceeding  in  a  case  of  a  penalty 
recovered  by  the  executor  of  a  revenue  officer,  killed  in  the  pursuit  of 
smugglers,  against  tiie  inhabitants  of  the  hundred  (or  of  a  lath  in  Kent),  it 
is  sufficient  for  the  sheriff,  to  whom  tlie  writ  luid  been  delivered,  to  return, 
even  after  the  expiration  of  sixty  days,  given  him  by  the  act  to  return  the 
writ,  tliiit  lie  had  delivered  it  to  the  justices  of  the  peace  of  the  hundred, 
etc.  (who  are  charged  with  the  duty  of  directing  tlie  levy  on  the  inhabitants), 
and  that  they  had  done  notliing  upon  it;  and  the  court  will  not  thereupon 
attach   the  sheriff'  for  not  returning  the  writ,  but  the  next  proceeding  is 
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it  was  now  attempted  to  remedy.  It  was  thought  a  hard- 
ship upon  a  hundred  to  be,  in  all  events,  liable  to  the  party 

against  tlie  magistrate,  to  oblige  them  to  their  duty  {Wright  v.  Auqustinc,  13 
East,  544).  Tlie  stat.  1  George  I.,  stat.  2,  c.  v.,  made  provision  with  respect 
to  persons  injured  and  daninitied  by  the  demolishing  or  pulling  down  of  any 
dwelling-house  by  pier.sons  unlawfully,  riotously,  and  tumultuously  assem- 
bled. This  statute  directs,  that  at  the  plaintiff's  comi»laini  made  to  the  jus- 
tices of  the  town  at  any  q\iarter-sessions,  the  damages  shall  be  raised  and 
levied  on  the  inhabitants  of  the  town,  and  paid  to  the  plaintifi'  in  the  man- 
ner directed  by  the  above  statute,  27  Elizabeth,  which,  it  will  be  observed, 
provides  only  for  relief  of  the  particular  inhtibitants  of  a  hundred,  upon 
whom  the  damages  recovered  against  the  hundred  may  have  been  levied, 
and  directs  that,  upon  complaint  made  by  the  parties  so  charged,  two  jus- 
tices of  the  county  shall  tax  the  hundred ;  and  the  statute  was  confined  to 
the  hundred.  The  37  George  III.,  c.  xix.,  extended  the  remedy  to  all  cases 
of  injury:  "That  in  every  case  where  any  house,  shop,  or  other  building 
whatever,  or  any  part  thereof,  shall  be  destroyed,  or  shall  be  in  any  manner 
damaged  or  injured,  or  where  any  fixtures  thereto  attached,  or  any  funnture, 
goods,  or  commodities  whatever  which  shall  be  therein,  shall  be  destroyed, 
taken  away,  or  damaged  by  the  acts  of  any  riotous  or  tunndtuous  assembly 
of  persons,  or  by  the  acts  of  any  persons  engaged  in,  or  making  part  of,  such 
riotous  or  tumultuous  assembly,  the  inhabitants  of  the  city  or  town  in  which 
such  house,  shop,  or  building  shall  be  situate,  if  such  city  or  town  be  a 
county  of  itself,  or  is  not  within  any  hundred  or  otherwise,  the  inhabitants 
of  the  hundred  in  which  such  damage  shall  be  done  shall  be  liable  to  yield 
full  compensation  in  damages  to  the  person  or  persons  injuied  and  danmified 
by  such  destruction,  etc.,  and  such  damages  shall  and  may  be  recovered  by 
the  same  means  and  under  the  same  provisions  as  are  provided  in  the 
1  George  I.,  c.  v.,  above  mentioned.  These  are  the  statutes  relating  to  damage 
done  by  riotous  and  tumultuous  assemblies."  There  is  another  series  of 
statutes,  founded  on  the  ancient  statutes  of  hue  and  cry,  relating  to  robbery. 
The  8  George  II.,  c.  xvi.,  relates  to  the  statutes  of  hue  and  cry.  It  directs 
that,  in  actions  against  the  hundred,  the  process  shall  be  served  on  the  high 
constable,  who  is  to  defend  ;  and  if  the  plaintiff'  obtains  judgment,  the  sher- 
ifi'  is  to  produce  the  writ  of  execution  to  two  justices  of  the  county,  who  are 
to  make  an  assessment,  as  directed  by  the  statute  of  Elizabeth,  and  are  to 
include  therein,  in  addition  to  the  damages  and  costs  recovered  by  the  plain- 
tiilj  the  necessary  expenses  of  the  high  constable  in  defending  the  action. 
The  22  George  II.,  c.  xlvi.,  extends  the  remedy  given  by  the  8  George  II. 
to  all  actions  against  the  inhabitants  of  any  liundred,  and  directs  the  sheriff 
to  produce  the  writ  of  execution  to  two  justices  of  the  peace  of  the  county, 
as  directed  by  the  8  George  II.,  and  thereupon  requires  the  justices  to  raise 
by  taxation  as  well  the  costs  and  damages  recovered  as  the  expenses  incurred 
by  any  inhabitant  in  defending  the  action.  The  general  princii)le  of  the 
modern  statutes  which  rendered  the  liundreds  responsible  for  damage  done 
by  rioters  was,  it  will  be  obvious,  the  same  as  that  under  which,  by  the  old 
law,  the  hundreds  were  liable  for  robbery.  The  9  George  I.  was  superseded 
by  more  modern  statutes.  The  3  George  IV.,  c.  xxxiii.,  s.  2,  gave  a  sinnmary 
remedy  to  the  extent  of  £30  against  the  hundred,  for  injuries  done  to  prop- 
erty by  riotous  assemblies,  on  application  to  the  petty  sessions  in  the  maimer 
tlierein  prescribed.  Where  the  damages  sustained  "by  means  of  the  unlaw- 
fully and  maliciously  setting  fire  to  any  house,  barn,  outhouse,  mow,  or  stack 
of  corn,  etc.,  was  less  than  £30,  the  remedy  by  action,  given  by  the  9  George 
I.,  c.  xxii.,  s.  7,  to  the  party  grieved,  was  taken  away,  and  a  summary  rem- 
edy substituted  for  it  by  3  George  IV.,  c.  xxxiii.,  although  the  injury  had  not 
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robbed ;  while  the  inhabitants  had,  perhaps,  done  every- 
thing in  their  power  towards  pursuing  the  offender,  in 
which  the  neighboring  hundred  would  not  assist,  by 
furthering  the  hue  and  cry,  knowing  that  they  were  not 
concerned  in  making  good  the  loss  sustained  by  the  yjarty 
robbed.  Again,  the  person  robbed,  confiding  in  the  remedy 
he  hiid  against  the  hundred,  would  remit  of  any  attempt  or 
diligence  in  taking  the  offender.  To  remedy  all  this,  it  was 
enacted  by  stat.  27  Elizabeth,  c.  13,  that  the  inhabitants  of 
any  hundred  wherein  there  shall  Ije  negligence,  or  default 
of  fresh  suit,  after  hue  and  cry  made,  shall  pay  one  moiety 
of  the  damages  recovered;  which  contribution  is  to  be  re- 
covered by  an  action  at  the  suit  of  the  clerk  of  the  peace. 

been  done  by  a  riotous  and  tumultuous  assembly  [Hex  v.  Somerset,  Justices,  D. 
&  R.,  385;  4  B.  &  C,  913).  Then  came  the  Ja'ter  statute  of  7  and  8  George 
IV.,  c.  xxxi.,  s.  8,  under  which  there  niiglit  be  a  proceeding  for  compensa- 
tion in  respect  of  felonious  injury  by  rioters.  The  party  or  his  servant  must 
go  before  a  justice  within  seven  days  after  the  oflence  was  committed,  and 
submit  to  examination,  etc.,  according  to  s.  3  of  that  act,  as  well  as  where  an 
action  is  to  be  brought  [Rex  v.  Fulkstone,  Jutitices,  4  £.  &  Adol.,  552;  Duke  of 
Neivcastle  v.  Broxtowe,  ibid.,  273).  Some  of  the  cases  upon  the  subject  of  the 
liability  of  the  hundreds  under  these  .statutes  have  been  exceedingly  inter- 
esting, and  illustrative  of  our  legal  history, as  showing  the  extreme  antiquity 
of  these  divisions,  and  the  weight  attached  in  our  law  to  tradition  and  repu- 
tation. Thus,  in  an  action  in  7  and  8  George  IV.,  c.  xxxi.,  against  the  hun- 
dred of  B.,  for  the  felonious  demolition  of  lY.  castle  by  rioters,  the  plaintiff 
produced  in  evidence  certain  orders  made  by  the  justices  at  the  quarter- 
sessions  for  the  county,  in  which  the  castle  was  described  as  being  in  that 
hundred.  No  proof  was  given  that  the  justices  who  made  those  orders  were 
resiants  in  the  county :  Held,  that  the  orders  were  admissible  as  evidence 
of  reputation,  for  that  the  justices,  from  the  nature  of  their  offices,  must  be 
presumed  cognizant  of  the  subject  {Duke  of  Neiueastle  v.  Broxtowe,  4  B.  & 
AdoL,  273).  It  was  proved  by  other  evidence,  that  for  nearly  two  centuries 
the  castle  of  N.  had  been  reputed  to  be  within  the  hundred  of  B.  The  de- 
fendants attempted  to  prove  that  the  town  of  N.  had  been  from  the  earliest 
period  separated  from  the  jurisdiction  of,  or  connection  with,  the  adjoining 
hundred.s,  and  for  that  purpose  gave  in  evidence  an  extract  from  Domesday 
Book,  in  which  the  town  was  mentioned  previous  to  the  enumeration  or  de- 
scription of  the  hundreds  in  the  county,  and  various  presentments  during 
the  reigns  of  Edward  I.,  Edward  III.,  and  Henry  VI.,  by  the  jurors  of  the 
town  of  iV.,  of  deaths  within  the  castle  and  its  jirecincts;  and  they  produced 
a  charter  of  Henry  VI.,  whereby  the  town  of  j\".  was  made  a  county  of  itself, 
and  the  castle  was  specially  excepted.  The  judge,  after  recapitulating  the 
evidence,  told  the  jury  that  the  excepting  of  the  castle  when  the  town  was 
made  a  county  did  not  show  in  what  hundred  the  castle  originally  was ;  that 
the  evidence  of  reputation  given  by  the  planliff  was  entitled  to  great  weight, 
and  tiiat  when  things  had  gone  on  for  two  centuries  in  one  uniform  course,  it 
was  reasonable  to  infer  that  that  course  had  prevailed  from  the  earliest  ]>eriod, 
unless  the  evidence  to  tiie  contrary  was  certain.  It  being  objected  that  by 
this  summing  up,  too  much  weight  was  given  to  modern  reputation,  and  too 
little  to  the  ancient  documents:  Held,  that  the  direction  was  proper  {Ibid.). 
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Again,  because  the  recovery  upon  the  two  former  acts 
used  to  be  against  one  or  very  few  of  the  inhabitants,  who 
could  not  obtain  by  law  any  contribution  from  the  rest, 
and  were  thereb}^  often  entirely  ruined,  it  was  now  enacted 
that  after  execution  had,  two  justices  within  or  near  the 
hundred  may  assess  ratably  and  proportionably  all  towns, 
villages,  and  parishes,  hamlets,  and  franchises,  in  tbe  hun- 
dred towards  an  equal  contribution ;  after  which,  the 
constable  and  headboroughs  of  such  places  shall  tax  the 
inhabitants  within  their  district,  to  be  levied  by  distress, 
and  to  be  paid  to  the  justices  within  ten  days  after  collec- 
tion (a).     The  same  method  to  be  followed  within  the 

(rt)  So,  as  to  sewers,  or  highways,  or  bridges,  at  common  law,  as  Lord  Coke 
points  out,  the  inhabitants  conhl  tax  themselves  for  necessary  local  purposes, 
and  were,  indeed,  bound  to  do  so ;  and  the  obligation  was  only  enforced  and 
extended  by  the  various  statutes  on  the  subject.  Thus  it  was  as  to  the  com- 
missions of  sewers  :  It  was  provided  by  23  Henry  VIII.,  c.  v.,  that  the  laws, 
acts,  etc.,  to  be  made  by  the  commissioners  of  sewers  should  stand  good  and 
eflectual  when  certified  under  their  seals  into  the  king's  court  of  chancery, 
and  the  royal  assent  be  had  to  tlie  same.  And  by  13  Elizabeth,  it  was  en- 
acted that  these  laws,  etc.,  should  stand  and  continue  in  force  without  anv 
such  certificate  to  be  made  thereof  into  Cliancery.  And  under  these  statutes 
the  commissioners  had  full  authority  to  levy  rates,  etc.,  for  the  purpose  of 
maintaining  the  sewers.  So,  as  to  highways  :  This  also  is  the  proi)er  place 
in  which  to  notice  the  law  on  this  important  subject,  which  o\ir  autiior  had 
entirely  neglected.  At  common  law,  that  is,  by  the  ancient  customs  of  the 
realm,  the  parishioners  were  bound  to  keep  the  highways  in  repair  within 
their  respective  parishes  (unless  there  were  any  other  parties  liable,  raiione 
tenurce,  or  by  prescription  or  otherwise),  and  were  indictable  for  neglect  of 
that  duty.  But  a  series  of  subjects  passed  on  the  subject  founded  on  this 
general  principle,  and  designed  to  render  the  remedy  more  effectual.  The 
2  and  3  Philip  and  Mary,  c.  viii.,  provided  that  the  constables  and  church- 
wardens of  every  parish,  with  the  inhabitants,  were  to  choose  surveyors  of 
the  highways  to  be  appointed  for  repairing  the  ways.  Persons  having  teams 
or  plough-lands  were  to  send  out  teams,  and  cottagers  were  to  work.  Of- 
fences against  the  act  vrere  inquirable  and  punishable  at  the  leet.  By  the 
5  Elizabeth,  c.  xiii.,  powers  were  given  to  the  surveyors  of  highways  to  turn 
water-courses,  dig  for  gravel,  and  present  fur  defaults;  and  by  the  18  Eliza- 
beth, c.  x.,  persons  having  a  plough-land  in  several  parishes  were  chargeable 
with  a  team  only  where  they  resided,  and  penalties  were  imposed  for  neglect. 
Then  by  the  22  Charles  II.,  c.  xii.,  further  penalties  were  imposed ;  and 
persons  resisting  employment  were  made  liable  to  penalties.  Statutes  3  and 
4  William  and  Mary,  c.  xix.,  and  8  and  9  William  III.,  c.  xvi.,  made  further 
provision  a.s  to  enlargement  of  highways,  removal  of  obstructions,  etc.;  and 
1  George  I.,  c. xlviii.,  contained  further  provisions  on  the  subject;  all  super- 
seded by  the  13  George  III.,  the  first  general  highway  act,  in  its  turn  super- 
seded by  the  5  and  (5  William  IV.  In  an  indictment  on  22  Charles  II.,  c. 
xii.,  s.  9,  for  not  sending  a  cart  and  men  to  the  six  days'  highway  labor, 
pursuant  to  an  order  from  the  overseers,  the  particular  remedy  given  by  the 
act  was  held  cumulative,  because  it  was  an  offence  indictable  at  common 
law  {Eex  v.  Boyall,  2  Burr.,  832 ;  2  Lord  Ken.,  549).     It  may  here  be  con- 
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liundred  where  there  has  liappejied  default  of  fresh  suit. 
Further,  where  one  out  of  many  offenders  is  taken  by 

venient  to  mention  the  law  as  to  the  cognate  subject  of  bridges,  for  the  re- 
pair of  which,  by  the  common  law  or  custom  of  the  realm,  tlie  counties  were 
prima  facie  liable.  By  stat.  22  Henry  VIII.,  c.  v.,  it  is  provided  that  justices 
in  sessions  should  hear  and  determine  complaints  of  non-repair  or  defect  of 
bridges,  and  to  charge  such  as  should  repair ;  and  when  it  could  not  be 
known  who  ought  to  repair,  the  county  was  to  be  taxed.  And  by  1  Anne,  c. 
18,  tiie  quarter-session.«,  upon  presentment  that  a  bridge  was  out  of  repair, 
were  to  assess  every  town  and  parisli.  Under  these  laws,  common  law  and 
statute,  the  counties  were  prima  facie  liable  for  repair  of  bridges,  and  the 
parishes  for  repairs  of  roads.  But  these  liabilities  only  applied  to  public 
highways,  and,  in  the  absence  of  special  lial)iliues,  upon  particular  parties. 
Thus,  for  instance,  if  the  commissioners  under  an  inclosure  act  set  out  a 
private  road  for  the  use  of  tlie  inhabitants  of  certain  parishes,  directing  them 
to  keep  it  in  repair,  no  indictment  lies  against  them  for  non-repair,  as  it  does 
not  concern  the  public  {Rex  v.  Richard.%  8  T.  R.,  633) ;  .so  a  corporation  may 
be  chargeable  with  a  prescriptive  liability  to  repair  the  roads  within  the 
town  [Rex  v.  Liverpool,  3  East.,  86).  Thus  the  parisliioners  also  are  prima 
facie  liable,  and  cannot  be  discharged  by  mere  agreement  with  others  {Ibid.). 
So  individuals  may  be  liable  to  repair  either  roads  or  bridges,  ratione  tenurce 
{Rex,  v.  Kenyan,  1  M.  <&  G.,  435).  And  the  inhabitants  of  a  particular  town- 
ship may  be  liable  to  repair  a  bridge  within  it,  or  such  parts  of  a  highway 
as  may  be  witliin  it  {Rex  v.  West  Riding,  4  JB.  ct"  A.,  623;  R^x  v.  Ecclesfield, 
1  £.  &  A.,  348).  So,  by  turnpike  acts,  or  other  particular  acts,  particular 
parties  may  be  liable  to  repair  certain  roads  {Rex  v.  Cumbei-well,  3  £.  &  A., 
108).  So  charters  often  cast  upon  cities  and  boroughs  or  corporate  towns 
the  burden  of  repairing  these  roads,  etc.  The  obligation  was  often  upon 
religious  houses  or  guilds,  or  other  corporations  dissolved  by  the  suppres- 
sion-statutes of  Henry  VIII.  and  Edward  VI.,  and  these  dissolutions  often 
caused  questions  as  to  the  transfer  of  the  obligations.  The  cases  on  such 
particular  liabilities  by  charter  or  prescription  often  go  back  to  very  remote 
periods.  Thus,  for  example,  in  a  case  wiiere  a  county  indicted  for  the  non- 
repair of  a  foot-bridge,  they  pleaded  tiiat  it  was  parcel  of  a  carriage-bridge, 
which  A.  B.  was  bound  to  repair,  ratione  tenura;,  and  replication  admitted 
the  liability  of  A.  B.,  to  repair  the  carriage-way,  but  denied  that  the  foot- 
bridge was  parcel  of  the  same;  whereupon  issue  was  joined.  The  evidence 
was,  that  the  carriage-bridge  mentioned  in  the  pleadings  had  been  built  be- 
fore 1119,  and  that  certain  abbey  lands  had  been  ordained  for  the  repair  of 
the  same,  and  the  proprietors  of  those  lands  (of  which  those  mentioned  to  be 
held  by  A.  B.  were  part)  had  always  rei)aired  the  bridge  so  built.  In 
1736  the  trustees  of  a  turnpike-road,  with  tlie  consent  of  a  certain  number 
of  the  proprietors  of  the  abbey  lands,  constructed  a  wooden  foot-bridge  along 
the  outside  of  the  parapet  of  the  carriage-bridge,  partly  connected  with  it  by 
brick-work  and  iron  pins,  and  partly  resting  on  the  stone-work  of  the  bridge: 
Held,  that  this,  being  the  foot-bridge  mentioned  in  the  indictment,  was  not 
parcel  of  the  carriage-bridge,  which  A.  B.  was  bound  by  tenure  to  repair, 
and  consequently  that  tiie  county  was  liable  to  repair  the  foot-bridge  {Rex  v. 
Middlesex,  B.  &  A.,  201).  The  following  case  is  extremely  illu.strative  of  the 
liistory  of  tiie  law  upon  the  subject:  A  charter  of  Edward  VI.,  granted  upon 
the  recited  prayer  of  tlie  inhabitants  of  the  borough  of  Stratford-upon-Avon, 
that  the  king  would  esteem  them,  the  inhabitants,  worthy  to  be  made,  re- 
duced, and  erected  into  a  body  "  corporate  and  politic,"  and  tiiereupon  pro- 
ceeding to  grant  unto  tiie  inhabitants  of  the  borough,  "that  the  same  borough 
should  be  a  free  borough  forever  thereafter;"  and  then  proceeding  to  in- 
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fresh  suit,  no  hundred  is  to  be  liable.  A  hue  and  cry 
will  not  be  sufficient  to  satisfy  this  act,  unless  it  be  made 
by  horsemen  and  footmen.  All  actions  against  the  hun- 
dred are  to  be  brought  within  one  year  after  the  robbery  ; 
and  no  person  is  entitled  to  an  action  unless  he  gave  notice 
of  the  robbery  to  some  inhabitant  of  the  first" village  or 
liamlet  nearest  the  place  where  the  robbery  was  committed ; 
and,  unless  within  twenty  days  next  before  the  action 
brought,  he  be  examined  before  some  justice,  whether  he 
knows  any  of  the  oft'enders  ;  and  if  he  does,  he  is  to  enter 
into  a  recognizance  to  prosecute. 

corporate  them  by  the  name  of  (he  bailiffs  and  burgesses,  etc.,  wliich  would, 
withont  more,  imply  a  new  incorporation  ;  and  wliere  the  same  ciiarter 
recited  that  it  was  an  ancient  borough,  in  which  a  guild  was  theretofore 
founded  and  endowed  with  lands,  out  of  the  rents,  revenues,  and  profits  of 
which  a  school  and  an  alms-house  were  maintained,  and  a  bridge  was  from 
time  to  time  kept  up  and  repaired  ;  which  guild  was  then  dissolved,  and  its 
lands  lately  come  into  the  king's  hands;  and  further  reciting,  that  the  in- 
habitants of  the  borough,  from  time  iuimemorial,  had  enjoyed  franchises, 
liberties,  free  customs,  jurisdictions,  privileges,  exemptions,  and  immunities, 
by  reason  and  pretense  of  the  guild,  and  of  other  charters,  grants,  and  con- 
firmations to  the  guild  and  otherwise,  wliich  the  inhabitants  could  not  then 
hold  and  enjoy  by  the  dissolution  of  tiie  guild,  and  for  other  causes,  by  means 
whereof  it  was  likely  that  the  borough  and  its  government  would  fall  into  a 
worse  state  without  speedy  remedy  ;  and  thereupon  the  inhabitants  of  the 
borough  had  prayed  the  king's  favor  for  bettering  the  borough  and  govern- 
ment thereof,  and  for  supporting  the  great  charges  which  from  time  to  time 
they  were  bound  to  sustain,  to  be  deemed  worthy  to  be  made,  etc.,  a  body 
corporate,  etc. ;  and  thereupon  the  king,  after  granting  to  the  inhabitants  of 
the  borough  to  be  a  corporation  (as  before  stated),  granted  them  the  same 
bounds  and  limits  as  the  borough  and  the  jurisdiction  thereof  from  time 
immemorial  had  extended  to  :  and  then  the  king,  "  willing  that  the  alms- 
house and  school  should  be  kept  up  and  maintained  as  theretofore  (without 
naming  the  bridge),  and  that  the  great  charges  to  the  borough  and  its  in- 
habitants from  time  to  time  incident  might  be  thereafter  the  better  sustained 
and  supported,  granted  to  the  corporation  the  lands  of  the  late  guild :  and 
it  further  appearing  by  parole  testimony,  as  far  back  as  living  memory  went, 
that  the  corporation  had  always  repaired  the  bridge:  Held,  that  taking  the 
whole  of  the  charter  and  the  parole  testimony  together,  the  preponderance 
of  the  evidence  was,  1st,  that  this  was  a  corporation  by  prescription,  though 
words  of  creation  only  were  used  in  the  incorporating  part  of  the  charter  of 
Edwanl  VI.;  -dly,  that  the  burden  of  repairing  the  bridge  was  upon  such 
prescriptive  cor[)oration  during  the  existence  of  the  guild  before  that  charter ; 
though  the  guild,  out  of  their  revenues,  had  in  fact  repaired  the  bridge, 
which  was  oidy  in  case  of  the  corporation,  and  not  rationc  tennrce,  and  that 
the  corporation  were  still  bound  by  prescription,  and  not  merely  by  teimre ; 
and  therefore  that  a  verdict  against  them  upon  an  indictment  for  the  non- 
repair of  the  bridge,  charging  them  as  innnemorially  bound  to  the  repair  of  it, 
was  sustainable"  {Rex,  v.  Stratj'ord-upon-Avon,  Mayor,  etc.,  1-iEast,  348). 
VOL.  V.  —  31 
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WaEDSHIPS —  GrAEDIAN  TX  SOCAGE  —  GrAXT  OF  ExTAIL  TO  THE  CrOWN 

—  Prerogative  of  the  Crown  as  to  Mixes  —  (traxts  of  Reversion- 
ary Interests —  Leases  —  Law  of  Dj;scent  in  Fee-Simple  —  The 
Use  of  a  Term  not  Executed  by  the  Statute  —  Of  Trust-Terms, 
AND  other  Trusts  —  The  Court  of  Chancery  —  Judicature  of  the 
Master  of  the  Roels  —  Executory  Devises  —Covenants  to  stand 
Seized  —  Of  Feoffees  to  a  Use  —  The  Case  of  Perpetuities  — 
Scholastica's  Case  —  Laav  op  Forfeiture  —  Actiox  of  Assumpsit 

—  AcTioxs  BY'  Bill  in  King's  Bench  —  Actions  by  Original  —  Of 
Ejectment  —  The  State  of  Learxing  —  Coxveyances  —  Law  of 
Uses  —  Provisos,  Effect  of  —  Pleadixg  —  The  Court  of  High 
Commission  —  Criminal  Law  —  Murder  and  Homicide  —  Of  Man- 
slaughter AND  Chance-Medley  —  Burglary  —  New  Commission  of 
THE  Peace  —  The  Queen  and  Government  —  Trial  of  the  Duke 
op  Norfolk  and  Others  —  Op  Trials  for  Treason  and  other 
Offences  —  Reporters  —  Plowdex  — Coke  —  Law-Treatises — Ras- 
TELL  —  Brooke  —  Lambard  —  Miscellaxeous  Facts. 

IX  tlie  course  of  this  long  reign  the  courts  were  called 
upon  to  determine  questions  of  every  kind ;  and  many 
points  of  great  importance  were  settled  by  solemn  adjudi- 
cation (a).     It  will  be  sufficient  for  the  design  of  this  work 

(a)  "Wardship,"  observes  Hume,  "was  the  most  reguLar  and  legal  of  all 
the  impositions  by  prerogative ;  yet  was  it  a  great  badge  of  slavery,  and  op- 
pressive to  all  the  considerable  families.  When  an  estate  devolved  to  a 
female,  the  sovereign  obliged  her  to  marry  any  one  he  pleased."  (In  this 
the  historian  was  mistaken  ;  there  was  an  alternative,  to  pay  as  a  pecuniary 
fine  the  sum  to  which  tlie  lord  would  have  been  entitled  had  the  marriage 
taken  place.)  "Whether  tlie  heir  was  male  or  female,  the  crown  enjoyed 
the  whole  profit  of  the  estate  during  the  minority.  Tlie  giving  of  a  rich 
wardship  was  a  usual  method  of  rewarding  a  courtier  or  favorite  "  [Hist.  Eng., 
vol.  v.,  App.  iii.).  The  error  into  which  tiie  historian  fell,  of  imagining  that 
the  feudal  law  could  compel  the  female  ward  to  marry  whom  he  pleased, 
affords  an  illustration  of  the  importance  of  a  knowledge  of  law  for  purposes 
of  history,  and  of  the  mutual  explanation  of  history  and  law.  Had  it  been 
that  the  lord  could  compel  the  ward  to  marry  wiiom  he  pleased,  the  con- 
dition of  tlie  ward  would  have  heen  infinitely  worse,  and  the  feudal  sys- 
tem infinitely  more  odious  and  oppressive,  than  it  was ;  so  much  so,  indeed, 
as  to  have  been  utterly  unendurable.  And  there  is  reason  to  believe  that 
under  some  of  the  earlier  Norman  sovereigns  it  actually  was  so,  and  caused 
civil  war.  But  it  had  long  ceased  to  be  so,  and  even  tiie  feudal  system  had 
fallen  under  the  moderating  infiueuces  of  law.     The  law  was,  that  the  lord 
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to  select  such  as  are  more  striking,  and  relate  to  tliose 
subjects  whose  history  we  have  deduced  in  the  preceding 
pages. 

could  tender  a  reasonable  and  befitting  marriage  to  his  ward.  Lord  Bray, 
for  £800,  sold  tlie  guardianship  and  marriage  of  his  son  to  four  of  tlie  privy 
council,  by  name,  on  behalf  of  the  king,  to  the  intent  to  be  married  by  the 
appointment  or  nomination  of  them  or  their  assigns,  without  disparage- 
ment, he  being  seized  of  certain  lands  in  Berkshire  and  Buckinghamshire; 
those  in  Berkshire  lield  in  chivalry  {i.  e.,  knight-service)  in  capite,  with  cove- 
nant to  convey  the  land  in  Buckingliainshire  to  the  four,  with  intent  to  find 
him  such  a  wife  as  he  shall  marry  by  their  appointment  before  twenty-one, 
etc.,  and  then  the  land  limited  to  their  issue;  and  one  of  the  four  died,  and 
Lord  Bray  died,  and  then  the  king  seized  the  ward,  and  granted  the  mar- 
riage to  the  Earl  of  Shropshire,  who  married  his  daughter  to  the  son  of  Lord 
Bray  by  tlie  assent  of  the  king  and  appointment  of  the  survivors,  and  the 
son  had  afterwards  attained  his  majority  {Dyer's  Reps.,  47).  The  case  came 
before  the  court  thus:  The  yoimg  Lord  Bray,  after  coming  of  age,  sold  liis 
Berkshire  lands,  and  then  died,  and  his  wife  entered  on  the  lands,  and  the 
purchaser  claimed  them,  and  several  questions  were  raised ;  one  of  which 
was,  whether  the  father  could  grant  the  marriage  of  his  son  ;  and  tiiree  judges 
held  that  he  could  not,  as  it  was  an  autliority  inseparable  from  his  pei'son, 
and  ended  by  his  death;  but  two  judges  held  otherwise,  that  it  was  an  inter- 
est ;  but  of  these,  one  agreed  witli  the  other  three,  that  tlie  authority  con- 
veyed by  the  grant  was  terminated  by  the  death  of  Lord  Bray.  Also,  it  was 
held  that  the  king,  by  grant  under  seal  of  the  Court  of  Wards,  had  waived 
liis  interest;  and  that  there  was  concurrence  in  the  marriage  was  not  ma- 
terial, and  that  it  was  the  marriage  of  tiie  earl  only  [Ihid.).  Near  the  end  of 
the  reign  of  Elizabeth,  the  old  writ  de  valore  maritagii  was  brought  by  a 
grantor  of  the  marriage  against  one  Sir  Denham  and  Mary,  his  wife,  daughter 
and  heir  of  Buckland ;  and  he  stated  that  Buckland  held  of  the  queen  by 
knight-service  in  capite,  and  died  —  Mary,  his  daughter  and  heir,  being  within 
fourteen  years  of  age;  and  that  the  queen  seized  the  ward,  and  granted  it  to 
the  plaintifi''s  father,  who  died  possessed,  and  made  the  j)laintift'  liis  executor, 
whereby  he  was  possessed,  and  tendered  a  proper  marriage  to  the  said  Mary 
when  she  was  within  age,  to  wit,  one  Badger,  and  tliat  she  refused.  She  de- 
nied the  tender,  and  the  plaintilf  demurred,  on  the  ground  that  he  was  not 
bound  to  tender  the  husband;  but  the  court  held  that  lie  was;  for  otherwise 
there  would  be  great  mischief  to  the  heir,  for  peradventure  the  wife  ofiered 
might  be  of  such  deformity  that  none  would  marry  with  her;  and  in  case  of 
a  female  it  was  still  more  clear  (Nevell  v.  Sir  Denham,  Cro.,  Eliz.,  208) ;  and 
that  if  it  was  refused,  he  then  was  entitled  to  the  amount  to  which  he  would 
have  been  entitled,  had  the  marriage  actually  taken  place.  So  that  it  came 
to  a  {Jecuniary  penalty,  and  the  amount,  like  that  of  a  relief,  was  virtually 
fixed  and  ascertained,  being  measured  by  the  amount  of  the  annual  value  of 
the  estate.  Thus  a  "relief"  was  half  a  year's  annual  value:  so  that  if  the 
estate  was  worth  a  thousand  pounds  a  year,  the  relief  would  be  five  hundred ; 
so  of  a  marriage.  But  though  the  only  jiractical  result  of  the  feudal  system 
was  a  certain  amount  of  pecuniary  imposition,  it  was  still  no  doubt  oppressive, 
and  was  regarded  with  such  disfavor  in  the  courts,  that  it  was  on  every  occa- 
sion restrained  as  fir  as  possible  by  a  construction  rather  strict,  and  against 
the  lord.  Of  this  many  instances  might  be  given  from  the  law-books  of  the 
reign.  In  the  reign  of  James  1.  occurred  the  last  recorded  case  of  a  suit  by 
the  lord  for  "ravishment  of  ward,"  as  it  was  called,  that  is,  removal  of  the 
ward  beyond  the  control  of  the  lord,  so  as  to  prevent  him  from  realizing  the 
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In  tlie  reign  of  Edward  the  Sixth,  it  bad  been  beld,  as 
we  are  tokl  in  tbe  case  of  Sir  Anthony  Brown, 
"  °  '^"  tbat  wbere  tbe  son  of  one  bokling  in  knigbt- 
service  was  made  a  kniglit  in  tbe  lifetime  of  bis  father, 
he  should  nevertheless  be  in  ward  if  bis  father  died  before 
he  was  of  age:  for  otherwise  tbe  father  might  procure 
him  to  be  made  a  knight  by  collusion,  in  order  to  defraud 
tbe  lord  of  his  ward;  so  tbat  he  agreed  with  the  crown 
for  bis  marriage.  Though  Brooke  was  of  opinion  it  should 
be  otherwise  wbere  he  was  made  knight  durino-  his  in- 
fancy  and  wardship;  for  then  be  thought  he  was  within 
the  provision  of  Magna  Charta,  c.  3.^  This  question  was 
again  brought  forward  in  the  case  of  Sir  John  HatcUJfe,  in 
the  early  part  of  this  reign.  When  called  upon  by  the 
Court  of  Wards  for  the  value  of  bis  marriage,  tbat  gentle- 
man's counsel  said  that,  as  be  was  enabled  to  do  knight- 
service  by  having  received  knighthood  from  the  king,  who 

profits  of  wardship  (3Ioore  v.  Husseij,  HoharCs  Hep.t.).  In  that  case  the  ward 
had  been  married,  and  the  lord  chiinied  eight  hundred  pounds  as  the  "  vahje" 
of  the  marriage.  He  had  judgment,  and  tiiougii  it  was  reversed  in  error  on 
a  technical  point,  his  right  was  uplield.  There  remain  still  in  this  reign 
some  remains  of  tlie  ancient  serfdom  of  the  peasants  [Rymer,  torn,  xv.,  p.  .731), 
but  none  afterwards  [Hume's  Hist.  Eng.,  vol.  v.,  App.  iii.)  The  last  reported 
case  of  villenage  occurred  at  tlie  end  of  this  reign,  and  it  proved  al)ortive 
(Difjhton  V.  Bartholomew,  Yelv.'s  Reps.,  15).  In  the  4-i  Elizabeth,  one  Dighton 
brought  a  writ  de  nativo  habendo  against  one  Bartholomew  (claiming  him  as 
his  villein)  in  the  county  court,  and  it  was  removed  into  the  Common  Pleas; 
but  on  the  day  of  the  return  Dighton  did  not  appear,  and  judgment  was 
given  that  Bartholomew  should  be  enfranchised  forever.  And  though  the 
judgment  was  reversed  it  was  for  mere  error  of  procedure,  and  if  the  plain- 
tiff and  defendant  had  appeared,  the  plaintiff  would  have  had  to  allege 
"seisin  in  fee,"  and  to  have  produced  some  of  the  defendant's  blood,  who 
acknowledged  himself  to  be  villein  [Dighton  v.  Bartholomew,  Yelverton's  Beps., 
2).  It  was  little  likely  that  at  that  time  such  evidence  could  ever  be  given; 
and  as  the  villeins  had  by  degrees  wandered  away  from  their  lords,  the  diffi- 
culties in  tlie  way  of  proof  were  almost  insuperable,  and  the  .system  died  out. 
In  Dyer's  Reports  of  the  same  reign,  tiiere  are  one  or  two  notes  of  cases  on 
villenage  [Dyer,  12).  In  one  of  these  tlie  owner  of  a  manor,  with  a  villein 
regardant,  enfeoffed  the  villein  of  an  acre  belonging  to  the  manor,  and  it  was 
said,  that  the  issue  must  recover  the  land  before  lie  could  recover  the  villein 
[Ibid.).  There  was  also  a  case  in  which  it  was  held  that  a  lord  who  had  not 
seized  nor  claimed  his  villein  for  a  hundred  years,  so  that  a  writ  of  nativo 
habendo  would  not  lie  against  the  issue  of  the  villein,  because  of  the  statute 
of  limitations  of  32  Henry  VIII.,  could  not  seize  the  i.ssue.  So  held,  in  fa- 
vorem  libertatis,  in  a  case  of  Butler  v.  Crouch  (Dyer's  Reps.,  18).  In  the  hun- 
dreds of  cases  reported  by  Dyer  during  the  Tudor  reigns,  these  are  the  only 
cases  mentioned  on  the  subject  of  villenage.  It  is  evident  that  it  was  fast 
dying  out. 

1  2  Edw.  VI.,  New  Cases,  155. 
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is  the  captain  of  all  chivalry^  there  was  not  the  pretence  of 
imbecility  and  inability  of  an  heir  within  age  to  demand 
it ;  and  as  the  cause  did  not  exist,  there  was  no  reason  for 
the  effect  of  it  to  be  made  a  burden  upon  the  minor.  And 
to  enforce  this  they  cited  the  same  provision  of  Magna 
Charta ;  from  which,  they  said,  it  appeared  that  by  the 
common  law,  if  the  ward  was  made  a  knight  during  his 
nonage,  he  should  be  out  of  ward  ;  and  if  it  was  the  de- 
gree of  knighthood  which  had  this  eifect,  there  was  the 
same  reason  for  the  exemption  if  it  was  conferred  in  the 
life  of  the  ancestor. 

Upon  this  the  court  took  some  time  to  consider  the 
question  ;  for  though  it  had  been  frequently  made,  yet  we 
are  told  by  Plowden  that  the  parties  had  always  com- 
pounded ;  so  that  the  above  case  of  Sir  AiHhony  Broicn 
seems  not  to  be  an  adjudication,  but  only  an  opinion.  But 
Sir  John  Ratcliffe  would  not  compound,  but  demanded 
law  and  justice.  As  this  was  likely  to  be  a  precedent,  the 
court  were  three  years  before  they  made  a  decree,  by  which 
they  adjudged  that  no  marriage  was  due  to  the  queen. ^ 

Some  difhculty  was  found  in  the  following  case :  — 
Lands  descended  on  the  part  of  the  wife  were  Guardian  in 
settled  by  line  on  tbe  'husband  and  wife,  and  ""^"s^- 
the  heirs  of  tlie  body  of  the  husband,  remainder  in  fee  to 
the  heirs  of  the  wife;  the  husband  and  wife  die,  leaving 
an  heir  under  fourteen  years ;  and  tbere  arose  a  contest 
between  the  grandfather  on  the  part  of  the  father,  and  the 
grandmother  on  the  part  of  the  mother,  which  should  be 
guardian  in  socage  (a).     On  account  of  the  two  estates, 

(a)  Upon  the  abolition  of  the  feudal  system  a  statute  passed,  12  Charles  II., 
c.  xxiv.,  by  which  power  is  given  to  parents  to  appoint  guardians  for  their 
children,  until  they  came  to  the  age  of  twenty-one.  And  by  the  4  and  5 
Anne,  c.  xvi.,  action  of  account  lies  against  guardians.  The  Court  of  Chan- 
cery has,  ever  since  the  act  of  Cliarles  II.,  exercised  its  jurisdiction  over  guar- 
dians, testamentary  or  otherwise  [vide  Eyre  v.  Slmflesbury,  2  Peere  William's 
Heps.).  When  a  committee  of  the  person  or  estate  has  been  apjiointed  in 
Chancery,  he  is  in  that  character  responsible  on)}'  to  the  jurisdiction  of  the 
great  seal  {Anon.  v.  Parkinson,  2  Ph.,  328).  The  jurisdiction  is  exercised  in 
matters  Df  guardianship  on  the  principle  that  the  interest  of  the  infant  is  to 
be  consulted  as  the  governing  consideration,  as  it  used  to  be  in  guardianship 
in  socage,  no.t  as  it  used  to  be  in  guardianshiii  in  chivalry,  where  the  interest 
of  the  guardian  or  the  party  entitled  to  the  wardship  was  chiefly  considered. 
The  general  jurisdiction  exercised  by  tiie  Court  of  Chancery  is  quite  inde- 
pendent of  the  riglit  of  guardianship  conferred  by  the  statute.  The  appoint- 
ment of  a  testamentary  guardian  of  an  infant,  by  his  father,  does  not,  under 

1  6  Eliz.     Plowd.,  2G7. 
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one  in  tail  and  one  in  fee,  which  descended,  the  Court  of 
AVard  saw  some  doubt  in  the  question,  and  so  took  the  ad- 
vice of  Lord  Dyer  and  Saunders,  chief-baron,  who  were  of 
opinion  that  the  ward  of  the  body  belonged  to  the  grand- 
father, on  the  part  of  the  father,  who  was  likewise  entitled 
to  the  guardianship  of  the  socage  land.^ 

The  interest  of  a  guardian  in  socage  was  esteemed  to  be 
for  the  benefit  of  the  infant,  and  not  of  the  guardian ;  so 
it  did  not  go  to  executors,  nor  could  it  be  forfeited  to  the 
king.  It  was  upon  this  reasoning  determined  in  the  King's 
Bench,  that  when  the  husband  of  a  guardian  in  socage  in- 
termeddled 80  far  as  to  join  in  making  a  lease,  the  widow, 
after  his  death,  might  enter,  and  avoid  it.^ 

It  seems  strange,  that  so  many  years  after  the  statute  de 
Grant  of  entail  to  doiiis,  \t  should  bc  agitated,  as   a   matter  of 

the  crown.  cloubt,  vrhcther  land  could  be  entailed  in  the 
king  and  his  issue  under  that  act.  But  so  it  is,  that  this 
point  was  contested  in  the  fourth  of  the  queen,  in  the 
famous  case  of  Wilson  v.  Berkeley.  A  Lord  Berkeley  had 
granted  lands,  with  remainder  to  Henry  VII.,  and  the  heirs 
inale  of  his  body,  with  remainder  to  his  own  right  heirs. 
Henry  VIII.  made  a  grant  of  the  land  for  Ufe ;  and  then 
Edward  VI.  granted  the  reversion  in  fee :  and  now,  upon 
the  death  of  Edward  VI.,  -without  issue,  it  was  apprehended 
the  estate-tail  was  extinct,  and  that  the  remainder  should 
take  effect  in  possession  ;  and,  after  much  argument,  it  was 
hekl  by  the  Court  of  Common  Pleas  (that  is,  by  Lord  Dyer 
and  Anthony  Brown,  the  other  judge  not  being  present), 
with  the  dissent  of  Weston,  that  it  was  an  entail  in  the 
king,  and  not  a  fee-simple  conditional  at  common  law,  as 
had  been  contended. 

But  Weston  argued,  that  the  rule  respecting  grants  to 
the  king  was  exactly  the  reverse  of  that  which  applied  to 
those  of  common  persons ;  for  all  grants  to  the  king  were 
to  be  construed  most  strongly  in  his  favor,  and  against  the 
grantor.  Thus,  if  a  part  of  a  thing  entire  came  to  the  kin^, 
the  law  gave  him  the  whole ;  as  if  one  of  two  obligees  is 
outlawed,  the  king  has  the  whole  duty.  If  one  grants  to 
the  king  all  the  presentments  that  shall  happen  within 

the  Stat.  12  Charles  II.,  c.  xxiv.,  constitute  any  ohjection  to  the  appointment 
of  a  receiver  of  the  estate  of  the  infant  [Gardner  v.  Blane,  1  Hare,  381). 

1  Carrell  v.  Cuddington,  7  and  8  Eliz.     Plowd.,  295. 

2  Ostern  v.  Carden,""?  and  8  Eliz.     Plowd.,  293. 
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twenty  years ;  if  a  stranger  presents  to  all  that  happen 
within  that  time,  the  king,  after  the  twenty  years,  should 
have  all  the  presentments.  And  many  other  instances  were 
stated,  which  showed  that  the  king  enjoyed,  by  his  pre- 
rogative, a  power  to  take  things  in  a  different  way  than  the 
common  course  of  the  law  disposed  tliem.  He  also  showed 
many  instances  where  the  king  should  not  he  hound  by  a 
custom  by  which  others  were  bound:  thus  a  sale  of  his 
goods  in  market-overt  could  not  bind  the  king.  And  as 
neither  the  common  law  nor  custom  could  restrain  the 
king's  prerogative,  so  should  not  a  statute  which  did  not 
mention  the  king  in  express  terras.  Though  he  might 
take  advantage  of  statutes  in  which  he  was  not  named,  as 
of  the  statute  of  waste,  and  many  otliers ;  but  statutes  that 
restrain  shall  not  affect  him,  as  the  statute  of  Magna  Oharta, 
c.  11,  ordains  that  common  pleas  shall  not  follow  tlue  court, 
but  be  held  in  a  certain  place  :  yet  in  31  Edward  I.,  where 
he  brought  a  quare  impedit  in  the  King's  Bench,  and  the 
above  provision  was  objected,  the  actions  were  held  to  lie 
by  the  king's  prerogative.  So  the  statute  of  limitations, 
32  Henry  VIII.,  does  not  bind  the  king.  And  manj'  other 
instances  he  quoted,  where  the  king  was  exempt  from  the 
restraint  of  statutes,  because  he  was  not  mentioned  in 
them. 

From  this  he  inferred  that  the  statute  de  donis  was  not 
to  bind  the  king,  for  that  was  restrictive  in  three  points: 
it  restrains  alienation ;  it  prevents  the  second  husband 
from  being  tenant  by  the  courtesy ;  and  it  diminishes  the 
estate  of  the  donee ;  and  all  this  without  any  mention  of 
the  king.  Again,  in  this  case,  the  entail  is  by  the  equity 
of  the  act,  and  not  by  tlie  express  words  of  the  statute ; 
and  no  statute  shall  be  taken  by  equit}^  against  the  king, 
though  it  ma}^  against  the  subject.  Further,  the  statute 
only  restrains  the  donee,  and  not  the  issue;  and  it  is  only 
by  equity  of  the  act  that  the  issue  are  restrained ;  and 
such  equity  shall  not  operate  against  the  king.  And  as 
no  praecipe  lies  against  the  king,  no  recovery  could  be  suf- 
fered by  him,  so  that  he  would  be  worse  circumstanced 
than  other  tenants  in  tail.  These  were  the  considerations 
which  weighed  with  the  learned  ju<lge  for  dissenting  from 
the  judgment  given  by  his  brethren. 

It  was  held  by  the  same  judge,  that  in  the  present  limi- 
tation, the  estate  was  in  the  king  in  his  body  natural ;  for 
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no  heirs,  but  such  as  are  begotten  by  the  body  natural 
could  inherit  under  this  limitation  ;  but  notwitlistanding 
that,  yet  his  bodj^  politic  was  so  united  to  the  body  natural, 
that  there  could  not  be  properly  a  distinction ;  but  the 
king,  as  to  this  estate,  should  enjoy  all  the  prerogatives 
to  which  he  was  entitled  in  his  politic  capacity.  This 
had  been  laid  down  as  the  groundwork  of  the  above  argu- 
ment. This  was  agreed  hy  the  other  side  ;  but  they  in- 
sisted, that  in  gifts  of  land  to  the  king,  the  person  was 
not  to  be  considered,  but  only  the  estate  in  the  land,  and 
that  alone  was  to  govern.  Thus  a  fee-simple  conditional 
might  be  given  to  the  king  before  the  statute,  and  he  could 
not  alien  in  fee  before  issue  liad ;  for  it  would  be  a  wrong 
in  any  other  person,  which  was  not  w^arranted  by  his  pre- 
rogative. And  though  they  admitted,  that  in  some  cases 
the  quality  of  things  was  altered  in  respect  to  the  person 
of  the  kins:,  as  the  descent  of  land  to  the  eldest  of  his 
daughters,  and  some  others,  yet,  on  the  contrary,  in  some 
cases  ;  if  gavelkind-land  descended  to  him  and  his  brother, 
each  should  have  a  moiety ;  but  the  king's  eldest  son  should 
take  the  whole  of  his  moiety.  But  in  fees  conditional, 
they  said  the  estate  was  the  same  in  the  king  as  in  another 
person.  And,  as  to  the  act,  supposing  it  to  be  law  that 
the  king  is  not  to  be  bound  by  it  unless  named,  they  said 
he  was  named  ;  for  it  says,  wherefore  the  lord  the  king  per- 
ceiving how  necessary  and  useful  it  is,  etc.,  by  which  it  ap- 
pears, that  the  king  saw  the  mischief,  and  ordained  the 
remed}' ;  and  it  would  not  be  reasonable  that  he  should 
wish  to  be  at  liberty  to  continue  the  mischief  himself;  but 
he  certainly  meant  to  be  bound  by  an  ordinance,  so  remedial 
as  this ;  and  if  he  was  not,  the  whole  intent  of  the  donor, 
in  this  case,  would  be  disappointed;  and  the  will  of  the 
donor  ought  now  to  be  as  a  law,  as  well  against  the  king 
as  any  other  person.  They  further  argued,  that  the  king, 
by  claiming  to  hold  contrary  to  tlie  statute,  would  destroy 
his  own  estate  ;  for  if  he  said  his  estate-tail  was  a  fee-simple, 
so  would  the  preceding  tail  be;  and  then  his  fee  could  not 
be  limited  on  the  former,  but  would  be  void;  and  to  say 
the  one  was  entail,  but  the  other  in  fee,  that  is,  to  affirm 
the  operation  of  the  statute  as  to  one,  and  not  as  to  the 
other,  Avould  be  a  construction  not  to  be  endured ;  and  he 
should  be  stopped  by  the  rule,  qui  sentit  comnwduiri,  sentire 
debet  et  onus :  and  it  would  also  be  partly  destroying  the 
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fine,  upon  which  his  own  estate  depended,  for  it  would 
make  void  the  remainder  in  lee  to  the  right  heirs  of  the 
Lord  Berkeley.  And  they  took  it  to  be  implied  hy  the 
decision  in  4  Henry  VI.^  and  22  Edw^ard  IV.,  that  the  king 
is  bound  by  the  statute  the  same  as  a  common  person,  and 
expressly  by  7  Henry  IV.,  c.  2,  where  an  estate-tail  is  ad- 
judged not  to  be  forfeitable  for  treason.  And  Anthony 
Brown  quoted  the  case  of  his  own  father,  whose  land  being 
seized  for  the  king's  debt,  was  discharged,  because  it  was 
entailed;  for  the  king  was  not  at  liberty  to  say,  that  as  to 
him  the  estate  should  be  construed  a  fee-simple  conditional. 
And  Lord  Dyer  thought  it  clear  that  the  justices  who  took 
the  fine  thought  it  a  lee-tail,  or  it  would  have  been  idle  to 
sutler  it  to  pass ;  and  those  were  men  of  great  learning, 
and  were  Brian,  Tow^nsend,  Davers,  and  Vavisor.^ 

The  distinction  between  the  natural  and  politic  body 
of  the  king  was  made  a  subject  of  consideration  in  the 
case  of  the  duchy  of  Lancaster,  which  was  considered  this 
same  year  at  Serjeant's  Inn,  by  several  justices,  Serjeants, 
and  counsellors  of  that  court.  The  question  there  was, 
whether  a  lease  of  duchy  lands  made  by  Edward  VI.  was 
not  void  for  his  nonage?  This  led  to  an  inquiry  into 
the  nature  of  the  annexation  of  the  duchy  to  the  crown  ; 
the  history  of  w^hich  it  set  forth  with  great  precision  and 
clearness.  After  considering  the  establishment  and  al- 
teration of  the  connection  and  separation  of  this  great 
franchise  from  the  crown  by  Henrj^  IV.,  and  lastly  by 
Henry  VII.  ;  and  though  some  did  not  agree  to  the  ex- 
position of  the  Stat.  Henry  VII.,  which  supposes  the 
duchy  not  to  be  separated  in  inheritance  and  right  from 
the  crown,  and  not  divested  out  of  the  body  politic  of  the 
king,  and  vested  in  his  body  natural,  as  some  of  them 
held  it  to  be;  yet  they  all  agreed,  except  Ruswell,  the 
solicitor  to  the  queen,  that  the  king's  person  shall  not  be 
invalidated  by  the  duchy  being  given  to  him  or  his  heirs 
by  that  act ;  but  he  remains  always  of  full  age,  as  well 
in  regard  to  gifts  and  grants  of  land  made  by  him  as  in 
the  administration  of  justice.  At  a  subsequent  argument 
upon  this  point,  in  the  duchy  court,  it  was  agreed^  by  all 
present,  that  King  Henry  VII.  had  the  duchy  in  his 
body   natural,  as   Henry  V.  had    it   disjoined   from    the 

1  4  Hen.  VI.,  19.  ?  4  Eliz.    Plowd.,  241. 
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crown,  and  not  as  Edward  TV.  had  it :  and  this  ^vas  by 
reason  of  the  statute  of  Henry  VII.^ 

In  the  famous  case  of  Mines,  an  important  article  of  the 

royal  prerogative  was  settled  after  it  had  been 

the  crown  as     passcd  ovcr  by  the  statute  de  frcerogativd  regis, 

0 mines.         ^^^-^  ^^^  ^^^^  ^^^  treatiscs  upon  the  law.     This 

case  depending  in  the  Exchequer,  was  referred  to  the 
Exchequer  Chamber;  -where,  in  the  tenth  year  of  the 
queen,  it  was  resolved  by  all  the  justices  and  barons,  on 
the  authority  of  old  grants  and  of  long  usage,  that,  by 
law,  all  mines  of  gold  and  silver,  within  the  realm,  be- 
longed to  the  crown  by  prerogative,  with  liberty  to  dig 
and  carry  away  the  ore,  and  all  the  mirdints  necessary  for 
getting  the  ore:  again,  it  was  agreed  by  Harper,  South- 
cote,  and  Weston,  that  if  gold  or  silver  be  in  ores  or 
mines  of  copper,  tin  or  other  base  metal,  the  whole  of  the 
precious  and  base  metal  belong  to  the  subject  in  whose 
soil  it  is  found,  if  the  former  does  not  exceed  the  value  of 
the  latter  ;  for  if  it  did,  then  the  crown  should  liave  both  ; 
and  it  should  be  called  a  mine  royal.  But  all  the  other 
justices  and  barons  were  of  opinion,  that  both  belonged 
to  the  crown,  though  the  gold  or  silver  was  of  less  value 
than  the  base  metal ;  and  should  be  (tailed  a  mine  royal; 
for  they  said,  the  records  made  no  distinction  as  to  the 
value  of  the  metals  ;  the  extent  of  this  opinion  was  quali- 
fied by  act  of  parliament  in  later  times.^ 

The  point  which  had  been  decided  in  the  last  reign,  in 
Grants  of  rever-  ThrockmortoTi  V.  Trcicy,  that  a  grant  of  rever- 
Biouaiy  iutere.ts.  gj^^^  haheudum  for  years,  was  a  good  lease  of 
the  land  for  years,  was  recognized  and  confirmed  in 
Wrotteshj  v.  Adams,  in  the  beginning  of  this  reign ;  and 
further,  they  adjudged,  that  though  the  declaration  varied 
from  the  deed,  and  had  stated  it  as  a  grant  of  a  reversion, 
habendum  the  reversion  for  years,  yet  it  was  the  same  thing. 
But  the  principal  point  in  this  case  was  this,  the  rever- 
sion was  granted  for  a  terra  of  years,  to  commence  after 
the  end  and  expiration  of  the  first  term  for  years ;  and  the 
first  termor  having  accepted  a  lease  for  life,  which  was  in 
law  a  surrender  of  the  first,  it  was  contended,  this  was  not 
such  an  end  and  expiration  of  it  as  should  give  commence- 
ment to  the  second  lease  for  years.     And  the  court  held, 

1  Plowd.,  221. 
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that  term  was  the  emphatical  word,  and  not  years  ;  and 
the  term  or  estate  might  cease,  though  the  years  were  not 
ehxpsed,  as  in  the  present  case ;  and  so  they  held  the 
second  lease  should  commence  upon  this  constructive  de- 
termination of  the  former.^ 

AVe  have  seen  the  difficulty  the  courts  had  in  pronounc- 
ing- upon  running  leases ;  these  were  still  continued  in 
various  shapes  ;  and  wherever  a  lessor  was  contented  with 
his  lessee,  it  Avas  a  very  desirous  mode  of  tempting  each 
j)arty  to  conduct  himself  to  the  satisfaction  of  the  other. 
A  lease  of  this  sort  was  hrought  in  question  in  6  Elizabeth, 
in  the  case  of  Say  v.  Smith  ;  a  lease  was  made  for  ten  years, 
and  the  lessee  covenanted,  at  the  end  of  the  ten  years,  to 
pay  10,000  tiles,  or  the  value  of  them  in  money,  as  a  sum 
in  gross  ;  and  further,  the  lessor  covenanted,  "  if  the  lessee 
and  his  assigns  would  pay  to  the  lessor  and  his  assigns  the 
said  10,000  tiles,  or  their  value  in  money,  at  the  end  and 
term  of  every  ten  years,  from  thence  next  following,  that 
then  he  and  his  assigns  should  have  a  perpetual  demise 
from  ten  years  to  ten  years  continually,  and  ensuing  out  of  the 
memory  of  man  ;  at  the  rent  of  four  pounds."  It  was  the 
opinion  of  the  whole  Court  of  Common  Pleas,  that  there 
was  no  lease  beyond  the  first  ten  years  for  want  of  cer- 
tainty. It  was  said,  that  this  being  a  lease  to  commence 
on  condition,  that  should  be  performed  before  the  lease 
could  commence.  And  Lord  Dyer  said  in  the  case  in 
Littleton,  of  a  lease  for  years,  upon  condition  that,  if  the 
lessee  does  such  an  act  within  the  two  first  years,  he  should 
have  the  fee-simple;  he  should  not  have  the  fee  till  he  had 
performed  the  condition,  and  Littleton's  opinion  to  the 
contrary  was  not  law.  So  here,  after  the  first  ten  years,  a 
condition  is  to  be  performed  before  a  lease  can  arise ;  and 
it  must  be  seen  whether  this  condition  can  be  performed 
at  all ;  and  they  argued  that  it  could  not.  For,  they 
said,  by  the  words  of  the  covenant,  he  ought  to  pay  the 
tiles  every  ten  years  following,  which  would  be  to  the 
end  of  the  world ;  again,  they  were  to  be  the  said  tiles ; 
now  the  same  tiles  could  not  be  paid  twice  over,  there- 
fore, they  concluded,  as  every  ten  years  to  the  end  of 
time  must  first  elapse,  and  as  the  same  tiles  must  be 
paid  over  again,  these  were  conditions  that  could  not  be 

1  1  Eliz.    Plowd.,  198. 
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performed :  and  so  no  lease  took  place  after  the  first  ten 
years. 

As  they  were  pleased  to  adjudge,  for  the  ahove  reasons, 
that  this  lease  wanted  a  certain  commencement,  they  also 
thought,  for  the  following,  that  it  wanted  a  certain  con- 
tinuance. For  a  demise  from  ten  years  to  ten  years  (if  it 
had  stopped  there)  w^ould  have  been  a  good  demise  for 
twenty  3' ears  ;  but  from  ten  years  to  ten  years  continually 
out  of  the  memory  of  man,  contains  time  without  a  term  ; 
and  so  does  not  come  within  the  legal  idea  of  a  term  for 
years.  So  they  agreed  in  adjudging  this  to  be  no  lease 
after  the  first  ten  years.^ 

On  this  occasion  the  judges  delivered  their  opinions 
upon  several  leases  of  this  arbitrary  kind.  They  said  that 
certainty  was  what  was  absolutely  required  in  all  leases 
for  years;  and  some  of  these  running  leases  were  good,  if 
any  certainty  could  be  made  out.  Thus,  a  lease  for  ten 
years,  and  so  from  ten  years  to  ten  years,  during  one  hun- 
dred years,  was  held  good.  If  a  lease  was  for  three  years, 
and  so  from  three  years  to  three  years,  during  the  life  of 
T.  aS'.,  this,  they  held,  to  be  only  good  for  six  years ;  for 
the  second  three  years  was  as  much  as  to  say,  from  the 
first  three  years  during  other  three  years,  which  was  cer- 
tain ;  but  afterwards  it  is  all  uncertainty ;  and  Brown 
said,  it  had  been  so  adjudged.  Dyer  said,  in  his  memory, 
it  had  been  adjudged  in  that  court,  that  a  lease  of  a  par- 
sonage for  five  years,  and  so  from  five  years  to  five  years 
during  his  life  (which  was  their  common  way  of  leasing), 
was  good  for  ten  years,  and  no  longer,  though  the  lessor 
continued  parson;  because  there  was  no  certainty.^ 

The  case  of  Bracebridge  v.  Cooke  was  where  a  lease 
for  years  was  made  by  a  man,  and  the  lessee 
granted  the  term  to  the  lessor's  wife  and  a 
stranger,  and  the  wife  died.  And  it  was  adjudged  that 
the  stranger  should  have  the  whole  by  survivorship;  for 
the  joint-tenancy  was  not  dissolved  by  a  merger  of  the 
term  in  the  husband's  inheritance.^  And  in  another  case, 
which  arose  from  part  of  the  same  transaction,  it  was  ad- 
judged, where  a  lease  is  made  for  forty  years,  if  the  lessee 
lives  so  long,  and  afterwards  the  same  land  is  leased  to 
another  without  deed  for  seventy  years,  this  is  a  good 
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lease ;  for  as  many  years  as  shall  remain  after  the  first 
term  ended  either  by  the  death  of  the  lessee,  or  by  efflux- 
ion of  time,  and  is  biit  executory  till  the  end  of  the  first 
term,  and  not  executed.  And  such  second  lease  is  good, 
though  made  without  deed.^ 

The  nature  of  leases  which  were  to  commence  or  deter- 
mine on  a  contingency  was  much  agitated  in  the  Hector 
of  Cheddi'/igton's  case,  in  41  Elizabeth.  There  a  demise 
was  made  of  a  rectory  to  Elizabeth  usus  adjinem  et  durante 
termini  of  eighty  years,  if  she  so  long  lived;  and  if  she 
died,  or  aliened  the  land  ivfra  preed.  termiimm  of  eighty 
years,  then  her  estate  should  cease.  And  the  rector  de- 
mised the  land  for  as  many  years  as  were  unexpired  after 
the  death  or  alienation  of  Elizabeth  to  Ralph,  2^^^o  ct  du- 
rante prced.  termino  of  eighty  years ;  and  in  the  same  man- 
ner, upon  the  same  contingency,  to  AVilliam  ;  and  then  to 
Thomas,  pro  et  durante  tot  a.nnis  of  the  eighty  years  as  shall 
remain  unexpired.  Afterwards  Thomas  died,  then  Wil- 
liam, and  then  Elizabeth  ;  then  Ralph  entered  into  the 
land,  and  the  question  of  title  arose  between  him  and  an 
assignee  claiming  under  the  administratrix  of  Thomas. 
And  it  was  resolved,  that  the  lease  to  Ralph  and  AVilliam 
was  void,  because  there  could  not  be  a  residue  of  the  term 
after  her  death,  as  it  was,  by  express  limitation,  to  expire 
by  that  event.  But  they  held  the  demise  to  Thomas  to 
be  under  different  circumstances,  because  it  was  not  de 
prced.  termino,  but  de  prced.  eighty  years.  I^otwithstand- 
ing  this,  it  was  argued  against  the  demise  to  Thomas, 
wdiich  they  said  was  void,  because  the  lessor  had  only  a 
possibility,  namely,  if  Elizabeth  died,  and  that  was  not 
such  an  interest  as  could  be  demised  ;  but  on  this  the 
court  gave  no  opinion,  but  they  resolved  the  lease  to  be 
void  for  the  uncertainty  :  for  it  was  uncertain  hoAv  many 
years  would  remain  at  the  death  of  Elizabeth ;  and,  fur- 
ther, by  Thomas's  death  during  the  life  of  Elizabeth  the 
uncertainty  at  the  commencement  was  not  reduced  to  any 
certainty  during  the  life  of  Thomas  ;  for  it  depended. upon 
a  contingency  precedent,  and  till  that  happened,  the  in- 
terest or  term  is  not  certain,  nor  is  the  land  bound  by  it: 
the  lease,  therefore,  which  never  took  effect,  cannot  rest 
in  his  administrators;  and  supposing  he  had  survived 
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Elizabeth,  the  lease  would  have  been  void,  because  it  was 
not  to  commence  unless  Ralph  died  before  Elizabeth  ;  but 
as  he  survived  her,  the  lease  to  Thomas  could  never  com- 
mence. (So  it  ought  to  stand  ;  but  in  Coke  the  whole  of 
this  part  of  the  argument  is  confounded  and  wrong,  by 
the  mistake  that  AYilliam  and  Ralph  both  survived  Eliza- 
beth, when  by  the  state  of  the  case  it  appears  that  Ralph 
was  the  only  survivor.)^  And,  further,  it  was  said  by 
Pophani  (though  this  was  no  part  of  the  decision  of  the 
court),  that  another  reason  for  the  lease  being  void  was, 
that  it  could  not  commence  upon  a  contingency  which  de- 
pended upon  another  contingency,  as  that  the  demise  to 
Thomas  depended  on  the  contingency  annexed  to  the 
demise  made  to  William,  and  the  demise  to  William  de- 
pended upon  the  contingency  annexed  to  the  demise  made 
to  Ralph.^  But  this  rule  has  not  been  admitted  for  law 
in  later  times. 

It  was  an  important  decision  that  declared  executors  of 
executors  should  be  comprehended  under  the  description 
of  assigns  to  the  first  testator.  The  case  was  that  A.  and 
his  wife  leased  to  B.  for  twenty-one  years,  and  covenanted 
with  B.  and  his  executors  that  at  the  expiration  of  the 
term  they  would  make  another  lease  for  the  same  term  to 
the  said  B.  and  his  assigns.  B.  dies,  having  made  his 
executrix  ;  and  she  dies,  leaving  an  executor ;  and  then 
the  term  expiring,  the  executor  brings  covenant  against 
the  lessors  for  a  renewal.  This  was  the  case  of  Chapraan 
V.  JJalton,  and  it  was  argued  in  the  King's  Bench,  with 
some  show  of  reason,  that  the  action  would  not  lie. 

It  was  said  that  the  death  of  B.  had  rendered  the  cove- 
nant impossible  to  be  performed,  for  the  lease  was  to  be  to 
him  and  his  assigns,  which  was  habmdum  to  him  and  his 
assigns,  a  limitation  that  could  not  now  be  made  ;  though, 
perhaps,  if  it  had  been  in  the  disjunctive  {or  his  assigns), 
it  might  be  performed  after  his  deatli,  if  he  had  named  a 
person  in  his  will  to  whom  it  sliould  be  made ;  that  is,  an 
assignee  in  deed,  and  not  one  in  law,  as  an  executor  is. 
And  further  it  was  contended  that,  if  an  executor  was 
such  an  assignee,  yet  an  executor  of  an  executor  could  by 
no  means  be  such  ;  for,  by  the  common  law,  they  were 
considered  as  mere  strangers,  and  not  privy  to  the  will 
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of  the  first  testator,  nor  able  to  bring  any  actions  concern- 
ing his  property,  which  was  remedied  by  stat.  25  Edward 
III.,  c.  5,  And  in  addition  to  the  above  reasoning,  Wray 
contended  that,  as  this  act  gives  only  debt,  account,  and 
an  action  for  goods  carried  away,  the  present  action  of 
covenant  was  not  warranted  by  it.  And  further,  he  said, 
if  the  lease  was  made  to  the  plaintift',  he  would  be  a  pur- 
chaser, and  would  not  have  it  to  the  use  of  the  first  tes- 
tator, as  it  would  have  been  if  granted  to  B.,  which  he 
thought  an  additional  reason  w^hy  the  plaintiff  should  be 
barred. 

On  the  other  side  it  was  answered  that  in  every  gift  or 
covenant  the  words  shall  be  taken  most  strongly  against 
him  who  makes  it,  and  most  strongly  for  him  to  whom  it 
is  made,  and  so  must  the  word  assigns  be  construed  here. 
If  it  is  construed  as  a  word  of  limitation,  it  would  be  a 
word  of  abundance,  and  merely  void,  for  which  reason 
another  sense  must  be  found  out.  And  it  has  two  senses 
—  one  where  it  signifies  the  person  to  whom  a  thing 
granted  shall  be  granted  by  the  person  who  has  it,  as  a 
grant  in  a  lease,  that  the  lessee  and  his  assigns  should 
have  such  quantity  of  wood,  means  the  person  to  whom 
the  lessee  shall  assign  the  lease  ;  but  this  is  not  the  pres- 
ent case.  The  other  sense  is-,  where  it  means  the  person 
to  ichom  a  thing  shall  be  done  which  is  not  yet  done.  As 
a  condition  to  give  you  or  your  assigns  a  horse,  their 
assigns  are  such  persons  as  you  shall  appoint  to  receive 
the  horse.  Then,  again,  both  these  assigns  are  either  in 
deed  or  in  law  those  whom  the  party  appoints,  or  those 
whom  the  law  appoints,  as  executors ;  for  they  represent 
the  person  of  the  testator  in  personal  things,  and  so  are 
his  assigns  in  law.  So  in  the  above  case  of  the  liorse,  the 
executor  is  the  person  to  receive  it,  if  no  other  is  ap- 
pointed. And  by  27  Henry  VIII.  it  appeared  that  the 
law  was  so  held. 

And  those  who  say  that  the  lease  should  be  made  to  B. 
as  well  as  to  his  assigns,  because  of  the  copulative  and^ 
they  said  this  was  one  of  those  bad  expositions  that  de- 
stroyed the  text ;  for  it  would  be  the  same  as  saying  that, 
were  B.  alive,  the  lease  should  not  be  made  to  him  solely, 
but  to  him  and  Ids  assigns  ;  so  that  his  assigns  must  take 
jointly  with  him,  and  the  lease  could  not  be  made  till  he 
had  appointed  an  assignee  ;  but  thi^  would  be  mere  nou- 
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sense,  for  then  Lis  executors  must  be  joined  with  him ; 
but  instead  of  construing  tins  a  joint  estate  to  B.  and  his 
assigtis,  the  copulative  caid  should  here,  as  in  many  other 
instances  in  the  law,  be  taken  for  the  disjunctive  0)\  And 
the  sense  is  to  make  a  lease  to  B.,  if  he  is  alive,  and  if  not, 
to  his  assignee  —  namely,  his  executor. 

The  objection  that  the  executor  of  an  executor  is  not 
the  executor  to  the  first  testator,  they  said,  was  equally 
ill  founded ;  for  if  I  give  authority  to  my  bailiff  to  sell 
my  sheep,  this  is  my  sale  by  him.  And,  in  like  manner, 
when  a  man  makes  his  executor,  it  is  thereby  implied 
that,  if  the  executor  dies,  the  second  executor  shall  be 
executor  to  the  first  testator,  for  he  is  appointed  by  the 
first  executor  to  whom  the  testator  intrusted  such  appoint- 
ment ;  he  is,  therefore,  immediate  executor  to  the  first 
testator,  and  stands  entirely  in  the  place  of  the  first. 
And  so  it  was  held  before  the  stat.  25  Edward  III.,  for 
that  act  was  only  made  to  give  account  and  an  action  for 
goods  taken ;  but  the  action  of  debt  need  not  have  been 
put  in  the  statute,  for  executors  of  executors  might  have 
had  that  at  common  law,  as  appears  by  a  case  in  10  Ed- 
ward II. ;  ^  though,  as  many  doubted  thereof,  it  was  well 
to  insert  it  in  the  act.  Thus  executors«of  executors  might 
have  ail  actions  which  the 'common  law  gave  to  the  first 
executors,  and  so  might  have  covenant ;  but  if  not,  yet 
they  now  may  by  equity  of  stat.  25  Edward  III. 

But  the  reasons  upon  which  the  judges  declared  they 
rested  their  opinion  were  the  following  :  It  was  said  that, 
admitting  assigns  to  be  a  word  of  limitation,  and  so  void, 
or  admitting  it  to  be  out  of  the  covenant,  then  it  is  that 
a  new  lease  shall  be  made  to  B. ;  and  taken  thus,  they 
contended  the  lease  should  be  made  to  the  executor  of  the 
executrix.  For  in  all  agreements  the  chief  point  to  be 
considered  is  the  intent ;  and  if  by  the  act  of  God,  or 
other  means,  it  cannot  be  performed  according  to  the 
Avords,  yet  it  shall  be  performed  as  near  to  the  intent  as 
possible.  Now,  the  intent  here  was  that  a  new  lease  should 
be  made,  and  to  B.;  and  if  B.  was  dead,  then  the  lease 
was  still  to  be  made,  and  to  whom  but  to  those  to  whom 
it  would  go,  if  it  had  been  made  to  B.,  namely,  his  execu- 
tors, the  lease,  and  not  the  lessee,  being  the  principal  con- 
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sideration  in  the  as^reement.  As  this  lease  was  to  be  mado 
twenty-one  years  after  the  agreement,  the  parties  must  have 
foreseen  the  probability  that  B.  might  not  be  alive  at  the 
time,  and  so  could  not  mean  the  covenant  should  be  dis- 
solved by  his  death  ;  it  can  make  little  difference  to  the 
lessor  whether  he  made  the  lease  to  B.  or  his  executors  ; 
then  it  comes  within  the  common  rule  that  agreements 
and  conditions  shall  be  performed  according  to  the  intent, 
if  the  words  cannot  be  followed.  To  which  purpose  is 
that  case  in  Littleton,  of  a  condition  to  make  an  estate  in 
special  tail  to  the  feoffor  and  his  wife,  and  the  heirs  of 
their  two  bodies,  and  the  liusband  died  before  it  was  per- 
formed ;  there  it  was  his  opinion  the  condition  would  be 
fulfilled  by  making  an  estate  to  the  wife  for  life  without 
impeachment  of  waste,  remainder  to  the  issue  in  tail,  ac- 
cording to  the  first  limitation  ;  and  if  both  were  dead,  then 
it  ought  to  be  to  the  issues  and.  the  heirs  of  the  body  of 
the  father  and  mother;^  and  many  similar  instances  were 
put  from  that  author,  and  elsewhere,  on  the  performance 
of  conditions  in  this  way. 

They  denied  what  had  been  alleged,  that  the  lease  made 
to  the  plaintiff  would  not  be  assets,  for  the  covenant  being 
made  to  the  testator,  every  benefit  derived  from  the  per- 
formance of  it  shall  be  possessed  as  the  covenant ;  so  that 
he  shall  have  the  lease  in  the  same  manner  as  he  had  the 
covenant,  namely,  in  right  of  the  testator. 

The  justices  met  at  Serjeants'  Inn  to  consider  the  judg- 
ment to  be  given  ;  and  they  unanimously  agreed  that  the 
action  was  maintainable:  and  though  no  solemn  opinion 
was  given  by  the  judges,  the  Chief-Justice  Catline  said,  as 
has  already  been  observed,  that  the  principal  reason  which 
satisfied  them  was  that  given  in  the  last  argument.^ 

A  case  happened  some  time  afterwards,  where  an  execu- 
tor devised  a  term  that  he  took  as  executor,  and  the  law 
was  thus  laid  down  byall  the  justices  of  the  King's  Bench, 
namely,  that  the  devise  was  void  ;  for  as  soon  as  he  is  dead, 
it  goes  to  the  use  of  the  first  testator,  and  his  executors 
have  it  as  executors  to  the  first  testator,  and  to  his  use,  and 
not  as  executors  to  the  last  testator,  nor  to  his  use.  For 
the  goods  of  the  first  testator  sliall  not  be  put  in  execution 
for  the  debt  of  the  last  testator,  and  the  last  executors 

1  Litt.,  sec.  352.  *  7  gUg,    piowd.,  286. 
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have  them  by  relation  as  immediate  executors  to  the  first 
testator.  Yet  the  executor  had  the  disposal  of  them  in 
his  life ;  but  that  authority  ceases  with  his  life,  and  is 
transferred  to  his  executors,  who,  however,  hold  them,  not 
as  his  executors,  but  as  executors  to  the  first  testator  ;  and 
the  devise  being  void,  the  assent  of  the  executor  was  void 
also.  The  Chief-Justice  Wray  said,  he  had  spoken  with 
several  of  the  justices  of  the  Common  Pleas,  and  they 
agreed  that  the  devise  Avas  void,' 

In  the  course  of  our  historical  inquiry  into  the  changes 
in  doctrines  and  opinions,  there  are  few  heads  of  law  that 
have  not  become  the  subject  of  frequent  controversy:  the 
principles  of  the  old  common  law  have  been  frequently 
altered  and  modified,  they  have  been  varied  by  statute  and 
overruled  by  the  courts.  Statutes  made  to  remedy  diffi- 
culties have  become  the  source  of  new  ones,  and  have  oc- 
casioned other  statutes  to  correct  and  amend  them.  Every 
rule  for  the  government  of  property  has,  at  one  time  or 
other,  been  disputed  ;  every  remedy  for  the  recovery  of  it 
has  been  the  subject  of  dilficulty  and  doubt;  and  men's 
voluntary  contracts  for  the  exchange  of  property  have 
furnished  endless  contests  in  our  courts.  Through  all 
these  changes  and  revolutions  there  is  one  title  in  our  law 
which  seems  to  have  enjoyed  a  singular  exemption,  and 
that  is,  "  the  law  of  descent  in  fee-simple."  The  mode  in 
which  these  common-law  estates  were  to  pass  from  ances- 
tor to  heir  was  settled  upon  principles  so  clear  and  defined, 
that  it  has  seldom  become  the  subject  of  judicial  decisions. 
There  are  few  cases  of  this  kind  in  the  books  ;  and  we  are 
informed  by  the  reporter  that,  in  his  time,  he  did  not  know 
two  cases  upon  inheritances  and  escheats.- 

One  of  these  rare  instances  happened  in  the  15th  of  the 
queen,  in  the  case  of  Clere  v.  Brook,  where  the  law  of  in- 
heritances was  spoken  upon  very  full}-  in  order  to  settle 
the  point  there  in  dispute.  Tiie  question  was  simply  this  : 
Clere  Hadden  dying  without  issue,  whether  the  remainder 
in  fee,  which  he  had  by  purchase,  should  descend  to  Young, 
the  heir  of  the  grandmother,  on  the  part  of  the  father 
(inasmuch  as  he  had  no  other  heir  on  the  part  of  his  father, 
nor  on  the  part  of  his  grandfather  on  the  father's  side),  or 
should  descend  to  Clere,  his  uncle,  and  next  heir  on  the 

i20Eliz.    Plowd.,  525.  *  Pref.,  4  Rep. 
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part  of  the  mother?  To  make  this  case,  and  some  points 
wliich  arise  in  it,  clearer  to  the  reader,  I  shall  refer  to  the 
commentaries  which  are  in  the  hands  of  everybody ;  and 
it  will  appear,  in  the  table  of  descent,  that  the  question 
was  between  No.  11  and  No.  14. 

Before  the  court  came  to  consider  the  principal  point  in 
this  cause,  they  previously  agreed  upon  certain  points, 
which,  being  once  admitted,  might  furnish  a  ground  on 
which  to  argue  and  to  decide.  These  were  nothing  more 
than  what  were  very  well  understood  before,  and  were  to 
be  found,  either  in  words  or  in  eftect,  in  some  of  our  oldest 
law-books.  These  points  were  agreed  by  the  court  and  the 
counsel  on  both  sides,  and  were  three  in  number. 

The  first  point  was,  that  in  collateral  descent  from  a  pur- 
chaser who  dies  without  issue,  the  heirs  on  the  part  of  the 
father,  who  are  of  the  blood  of  the  male  ancestors  in  the 
lineal  ascent  by  the  father,  shall  be  preferred  before  the 
heirs  who  are  of  the  blood  of  the  females  in  the  lineal  as- 
cent by  the  father,  in  one  and  the  same  degree.  Thus  the 
brother  of  the  grandfather  to  the  brother  of  the  grand- 
mother, that  is,  No.  8  to  No.  11 ;  and  so  the  brother  of  the 
great-grandfather  before  the  brother  of  the  great-grand- 
mother, that  is.  No.  9  to  No.  10.  And  the  same  holds  with 
regard  to  the  brother  of  the  great-great-grandfather,  and 
the  brother  of  the  great-great-grandmother. 

The  second  point  was,  that  if  the  purchaser  died  without 
issue,  and  had  no  heir  on  the  part  of  the  father,  the  land 
should  descend  to  the  next  heir  on  the  part  of  the  mother, 
which  meant  the  heirs  of  the  race  of  males  from  whom  the 
mother  descended,  in  preference  to  the  others.  Thus  the 
brother  of  the  grandfather  of  the  mother  of  the  purchaser 
shall  inherit,  in  preference  to  the  brother  of  the  grand- 
mother of  the  purchaser,  that  is.  No.  16  to  No.  17.  For 
the  brother  of  the  grandfather  (as  in  the  former  case)  is 
more  worthily  descended,  being  of  the  great-grandfather's 
line.  And  in  confirmation  of  this  descent  to  the  heir  on 
the  part  of  the  mother,  on  default  of  heirs  of  the  purchaser 
on  the  part  of  the  father,  they  cited  Littleton,  sect.  4,  and 
49,  Ass.  4,  and  12  Edward  IV.,  14. 

The  third  point  was,  that  if  a  purchaser  has  issue  a  son,- 
and  dies,  and  the  son  enters  and  dies  without  issue,  or  heir 
on  the  part  of  his  father's  father,  the  heir  on  the  part  of  his 
father's  mother  shall  have  the  laud,  and  for  this  they  quoted 
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12  Edward  IV. ;  but  Loveless  said,  in  such  case  the  heir  of 
the  part  of  the  mother  of  such  issue  coukl  never  inherit ; 
in  confirmation  of  which  was  stated  at  length  a  case  from 
39  Ass.  30,  and  the  case  of  Carell  v.  Cuddington^  which  we 
shall  have  occasion  to  consider  in  another  place;  for  he 
said,  as  long  as  the  land  continues  in  descent,  it  shall  taste 
of  the  first  purchaser,  and  to  his  blood  only  shall  it  have 
respect,  and  not  to  the  blood  of  any  woman  who  may  be 
married  to  any  of  the  issue.  So  that,  in  point  of  descent, 
no  marriage  is  to  be  respected  but  that  of  the  father  and 
mother  of  the  purchaser. 

But  the  great  doubt,  after  these  points  were  agreed  on, 
was,  whether  there  was  in  being  any  heir  on  the  part  of 
the  father  of  Clere  Hadden.  And  it  was  contended  that 
the  plaintiff  Clere  was  nearer  in  descent  than  Young,  for 
the  plaintiff  was  uncle  on  the  part  of  the  mother,  and  Young 
is  in  a  remoter  degree  than  the  plaintiff  and  Clere;  and 
Littleton  says,  that  the  next  cousin  collateral  shall  inherit, 
so  that  proximity  of  blood  was  to  be  considered.  And 
they  said,  true  it  was  that  Young  was  descended  on  the 
part  of  the  father,  but  it  was  on  the  part  of  a  female,  namely, 
the  grandmother  of  the  purchaser,  and  as  much  a  stranger 
to  the  blood  of  the  Haddens  as  the  mother  of  the  purchaser ; 
and  so,  being  equally  strangers,  it  seemed  reasonable  to 
prefer  the  nearest.  And  so  material  did  they  conceive  the 
proximity  of  blood  to  be,  that  they  thought  the  law  would 
countenance  it  to  prevent  plurality  of  claims. 

To  this  it  was  answered,  on  the  other  side,  that  the  plain- 
tiff and  Young  not  being  in  one  degree  of  blood  to  the 
purchaser,  proximity  is  not  to  be  regarded.  But  the  blood 
between  the  plaintifi' and  Clere  Hadden  came  immediately 
from  a  female ;  but  that  between  Young  and  him,  though 
from  a  female,  was  derived  through  a  male,  namely,  Clere 
Hadden's  father,  and,  on  that  account,  more  worthy ;  so 
that  Young  is  of  the  blood  of  the  father  of  Clere  Hadden  : 
and  Littleton  says  expressly,  all  of  the  blood  of  the  father  shall 
inherit  before  they  on  the  part  of  the  mother.  And  he 
showed  that  Bracton  makes  the  brother  of  the  mother  of 
the  father  of  the  purchaser  to  be  heir  to  the  purchaser  be- 
fore the  brother  of  the  purchaser's  mother,  which  is  a  de- 
cision of  the  very  point ;  and  of  the  same  opinion  were  the 
whole  court. 

In  answer  to  that  part  of  the  argument  where  it  was  sug- 
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gested  that  much  confusion  would  follow  if  proximity  of 
blood  was  not  suffered  to  govern,  it  was  observed  by  Jus- 
tice Manwood  that  no  confusion  would  happen  if  the  more 
worthy  in  blood  was  preferred ;  but  if  they  were  equally 
worthy,  then  the  nearest  should  be  preferred.  For  if  the 
contest  was  between  the  brother  of  the  purchaser's  father 
and  the  brother  of  the  purchaser's  grandfather,  that  is, 
No.  8  and  No.  9,  the  former  should  be  preferred ;  because, 
being  equally  worthy  in  blood,  that  is,  in  the  lineal  ascent 
of  males,  the  nearest  should  be  preferred.  And  for  the 
same  reason,  he  said,  the  brother  of  the  purchaser's  grand- 
mother, that  is,  No.  11  before  'No.  10,  for  they  are  equally 
worthy  in  blood,  he  says  (for  such  heirs  come  from  the 
blood  of  the  female  sex  from  which  the  purchaser's  father 
issued),  and  so  the  nearest  is  to  be  preferred.  But,  on  the 
other  hand,  the  brother  of  the  purchaser's  great-grandfather 
shall  be  preferred  to  the  brother  of  the  purchaser's  grand- 
mother, that  is.  No.  9  to  No.  11,  because,  though  less  near, 
he  is  more  worthy ;  for  his  blood  accrues  by  male  blood 
throughout;  for  he  was  son  to  tlie  purchaser's  great-great- 
grandfather, while  the  blood  of  the  other  only  accrued  by 
a  female.  And  this  was  extending  the  doctrine  contained 
in  the  first  point  resolved  before,  for  there  this  preference 
is  not  carried  further  than  where  they  are  "  in  one  and  the 
same  degree." 

In  the  second  of  these  positions,  where  the  brother  of 
the  grandmother  is  preferred  to  the  brother  of  the  great- 
grandmother,  that  is.  No.  11  to  No.  10,  the  learned  judge 
was  not  followed  by  some  lawyers  who  were  present  at  the 
time  it  was  delivered  ;  but  they  thought  the  brother  of 
the  great-grandmother  should  be  preferred,  because  his 
blood  is  derived  to  the  purchaser  by  two  males,  namely, 
the  father  and  grandfather ;  whereas  that  of  the  other  is 
derived  only  by  one,  and  the  grandfather  was  not  of  the 
blood  of  the  brother  of  the  grandmother,  but  of  tlie  brother 
of  the  great-grandmother,  and  therefore  more  worthy. 
Upon  these  considerations  it  was  that  Plowden,  as  he  tells 
us,  again  put  the  question  to  Manwood,  in  the  presence  of 
IIar[)er,  another  of  the  justices,  and  they  both  expressed 
themselves  clearly  in  the  same  opinion,  and  said  it  nmst 
be  so,  on  account  of  the  proximity,  which  holds  place  on 
the  part  of  females  conjoined  by  marriage  to  males,  where 
such  blood  is  once  derived  by  a  male  to  the  first  purchaser. 
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And  when,  at  another  time,  Plowden  suggested  the  same 
doubt  to  Lord  Djer,  he  was  of  the  same  opinion  with  the 
other  two;  so  that  this,  though  no  part  of  the  cause,  was 
agreed  by  all  the  justices  of  the  Common  Pleas.^  This 
position  has  been  examined  by  later  writers,  among  whom 
the  author  of  the  Commentaries  has  given  eight  very 
cogent  reasons  why  it  should  not  be  admitted  for  law,  one 
of  which  is,  that  it  establishes  a  doctrine  incompatible 
with  the  point  adjudged  in  this  very  case.^  For  the  princi- 
pal reason  that  governed  in  this  decision  was,  that  the 
blood  of  Young  was  conveyed  to  the  purchaser  by  a  male, 
which  the  blood  of  the  mother's  brother  was  not ;  so  that 
this  new  idea  of  proximity  entirely  militates  with  that 
which  they  recognized  and  followed  in  this  adjudication, 
the  preference  of  the  male  blood,  and  tends  to  all  the  uni- 
formity and  coherence  in  the  law  of  descents. 

Another  check  was  now  given  to  the  statute  of  uses 

by  a  determination  at  common  law.  It  was 
executed  by  the    solcmulv  asfreed  by  all  the  iudsres  in  the  Ex- 

chequer  Chamber,  upon  a  point  referred  to  them 
by  the  chancellor,  that  the  statute  does  not  execute  the  use 
of  a  term.  The  case  was  this :  J..,  possessed  of  a  term, 
granted  all  his  estate  and  interest  to  B.  and  C,  and  their 
assigns,  to  the  use  of  A.  and  his  wife ;  afterwards  A.  gave 
to  a  stranger  such  interest  as  he  had  in  the  lease ;  and  it 
was  held  that  nothing  passed  by  such  gift,  there  being  no 
use  executed  in  him.^  This  was  supposed  to  be  supported 
by  the  words  of  the  statute,  which,  as  it  only  mentions 
such  persons  as  were  seized  to  the  use  of  others,  was  held 
not  to  extend  to  terms  for  years,  or  other  chattel  interests 
of  which  the  owner  is  not  s^^'^^d,  but  only  possessed. 

This  was  the  opinion  of  the  judges  on  the  point,  as  a 
question  of  law ;  nor  does  the  reporter  take  any  notice 
how  it  was  afterwards  treated  by  the  chancellor,  as  to  the 
equity  of  the  case,  which  might  call  upon  him  to  do  that 
which  a  court  of  law  would  not  venture  upon.  However, 
it  appears  that  the  Court  of  Chancery  had  taken  upon  itself 
to  allow  relief  in  like  instances,  where  the  courts  of  com- 
mon law  had  been  over-strict  in  their  construction  of  the 

^  Plowden,  in  the  translation,  is  made  to  say,  only.  Dyer,  Manwood,  and 
Harper  —  which  is  not  all  the  judges.  —  See  the  original,  if  Harper,  another 
justice,  is  not  Harper  and  another  justice. 

'  Black.,  chap.  Descent,  p.  233.  ^  23  Eliz.     Dyer,  369. 
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statute;  and,  under  the  name  of  trusts,  gave  efficacy  to 
such  gifts  as  the  judges  would  not  consider  as  uses.  This 
seems  to  have  prevailed  to  a  great  extent  in  this  reign,  and 
to  have  been  generally  admitted,  and  tolerably  well  un- 
derstood by  the  lawyers  of  the  time.  In  Witham's  case,  in 
Chancery,  where  a  term  for  years  was  granted  to  the  use 
of  a  feme-sole,  who  took  a  husband,  and  died,  it  was  there 
made  a  question  whether  the  husband  should  have  the  use, 
or  the  administrator  of  the  feme  ;  and  it  was  resolved  that 
the  administrator  should  have  it,  and  not  the  husband; 
because  this  trust  of  a  term  was  a  thing  in  privity,  and  in 
nature  of  an  action,  for  which  there  was  no  remedy  but 
by  subpoena;  and  it  was  then  said  to  have  been  so  deter- 
mined in  a  case  which  happened  in  the  eighth  year  of  this 
reign. ^ 

Indeed,  the  doctrine  of  trusts  seems  to  have  thoroughly 
established  itself;  for,  in  42  and  43  Elizabeth,  or uust-terma 
in  Sir  Moyle  Finch's  case,  we  tind  the  judges,  to  "'^'i "">«^  t^"^'^- 
whom  it  had  been  referred  by  the  queen,  to  reconsider  the 
chancellor's  decree,  not  confining  themselves  to  tlie  mere 
point  of  law,  as  formerly,  but  entering  on  a  full  discussion 
of  the  very  matter  of  equity,  as  it  was  opened  to  the  chan- 
cellor, and  treating  it  as  a  system  of  learning  which  had 
already  grown  to  some  size.  Thej^  resolved  the  following 
general  rules  of  equity  :  1st,  That  a  disseizor  was  subject 
to  no  trust,  nor  could  any  subpoena  be  had  against  him, 
not  only  because  he  was  in  the^jos^,  but  because  the  right 
of  inheritance  or  freehold  was  determinable  at  common 
law,  and  not  in  Chancery  ;  that  cestui,  que  wse,  while  he  had 
his  being,  had  no  remedy  in  such  case.  2dly,  That  a  trust 
could  not  be  assigned,  because  it  was  a  matter  in  privity, 
and  in  nature  of  a  chose  in  action ;  for  he  had  no  power 
over  the  land,  but  a  remedy  only  by  subpoena,  unlike  a 
cestui  que  use ;  for  he  had  a  jjossessio  fratris  ;  might  be  sworn 
on  juries ;  and  after  stat.  1  Richard  III.,  had  the  disposi- 
tion of  the  land.  And  it  was  said,  if  a  bare  trust  or 
confidence  might  be  assigned  over,  great  inconvenience 
might  ensue  by  granting  it  to  great  men.  And  to  dis- 
courage endless  inquiries  of  this  kind,  it  was  the  opinion 
of  some  of  the  judges  that  if  a  man  make  a  conveyance, 
and  declare  a  use,  the  party  himself,  or  his  heirs,  shall  not 

1  32  Eliz.     4  Inst,  87. 
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be  received  to  aver  a  secret  trust,  unless  such  trust  appear 
in  writing,  or  otherwise  be  expressed  by  some  apparent 
matter. 

Besides  these  resolutions  upon  the  nature  of  this  new 
species  of  property,  called  trusts,  they  agreed  that  when 
any  title  of  freehold,  or  other  matter  determinable  at  com- 
mon law,  arose  incidentally  in  equity,  it  should  be  referred 
to  a  trial  at  common  law,  where  the  party  may  be  relieved 
by  error,  attaint,  or  an  action  of  a  higher  nature;  and 
where  a  suit  is  for  evidences,  there,  if  the  defendant,  in 
his  answer,  make  title  to  the  land,  the  plaintiff  ought  not 
to  proceed  ;  for  otherwise,  by  such  a  surmise,  matter  of 
ordinary  cognizance  would  be  inquired  of  in  equity.^ 

The  power  of  this  court  to  determine  on  resulting  trusts 
was  strongly  debated  in  39  and  40  Elizabeth,  a  cause  where 
Sir  Moyle  Finch  was  the  defendant,  and  had  pleaded  a 
judgment  in  ejectment,  and  demanded  whether  he  should 
be  put  to  answer  any  surmises  that  invalidated  a  judgment 
recovered  at  law.  The  Lord  Chancellor  Egerton  was  of 
opinion  that  he  should  answer  the  bill.  And  the  queen 
afterwards  referred  the  consideration  of  the  demurrer  to 
the  judges,  where  it  was  argued  that  the  proceeding  in 
Chancery  was  not  to  impeach  the  judgment,  but  having 
admitted  the  validity  of  it,  to  relieve  upon  equitable  con- 
siderations arising  thereon.  If  a  man,  said  they,  has  two 
matters  to  aid  him,  one  at  law  and  one  in  equity,  upon  fail- 
ure in  his  suit  at  law,  he  may,  notwithstanding  judgment 
there  against  him,  sue  to  be  relieved  on  a  collateral  matter 
in  equity ;  and  they  showed  many  forcible  precedents  to 
this  eifect  in  the  reigns  of  Henry  VIII.  and  Edward  VI.^ 
But,  after  great  consideration  of  the  point,  it  was  resolved 
by  all  tbe  judges  that  the  plea  was  good,  and  that  there 
should  be  no  further  proceedings  in  equity  ;  for  though  the 
chancellor  would  not  (as  hath  been  said)  examine  the  judg- 
ment, yet  he  would  by  his  decree  take  away  the  effect  of  it. 
And  as  to  the  precedents  quoted  from  the  preceding  reigns, 
they  were  treated  without  any  regard,  as  founded  on  the 
sole  opinion  of  the  chancellor,  and  passing  sub  silentio.  They 
termed  it  not  only  an  inconvenience,  but  directly  against 
the  laws  and  statutes  of  the  realm  (namely,  27  Edward 
III.,  c.  1,  and  4  Henry  IV.,  c.  22),  against  which  no  prece- 

1  4  Inst.,  85.  =  CromptoD,  58  b. 
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dent  can  prevail.*  From  this  it  is  plain  that  the  court  of 
equity  in  Cliaucery  was  kept  in  strict  subordination  to  the 
courts  of  law  (a) ;  and  whenever  it  happened  that  they  had 

(a)  This  phraseology  betrays  the  presence  of  the  very  fallacy  whicli  per- 
vaded the  minds  of  the  common-law  judges,  who  made  such  an  ignorant 
and  narrow-minded  opposition  to  the  exercise  of  the  equitable  jurisdiction 
of  the  CV)urt  of  Chancery.  Their  error  lay  in  a  forgetfulness,  or  perhaps 
ignorance,  of  the  fundamental  principle  that  "equity  follows  law,"  that  is 
to  say,  follows  it  out ;  so  that  it  could  never  be  opposed  to  law,  however  it 
might  often  go  further  than  law ;  and  the  difference  between  it  and  common 
law  was  that  its  procedure  allowed  of  a  larger  measure  of  justice  than  the 
contracted  scope  of  common  law  would  allow  of.  But  its  principles  were 
those  of  common  law,  administered  and  carried  out,  free  from  the  fetters  in 
which  the  rules  of  the  common  law,  rather  imposed  by  its  procedure  than 
its  principles,  encumbered  it.  So  manifest  was  this,  that  it  must  have  been, 
with  some  lawyers  who  were  jealous  of  the  new  jurisdiction  of  equity, 
rather  prejudice  than  ignorance  which  prevented  them  from  seeing  it.  Thus 
it  must  have  been,  for  instance,  with  Lord  Coke,  who  clearly  expounds  how 
the  great  principle  of  equity,  equality,  was  derived  from  the  common  law, 
and,  in  some  cases,  actually  enforced,  as  under  the  old  writ  de  contributione 
facienda  {Harbett's  Case,  3  Coke's  Reps.).  In  other  cases  where  the  procedure 
of  common  law  did  not  carry  it  out,  it  surely  was  not  opposed  to  law  to  allow 
of  equity  carrying  it  out.  So,  with  reference  to  tenants  in  common,  who,  by 
a  mere  rule  of  the  common  law,  were  prevented  from  suing  each  other;  so 
that  at  law  one  had  no  remedy  against  the  other,  though  he  had  taken  all 
(Co.  Litt.,  323).  It  surely  could  not  be  inconsistent  with  law  to  allow  in 
equity  the  remedy  which  the  common  law  could  not  afford.  Most  heads  of 
equitable  jurisdiction  were  founded  upon  legal  rights  and  legal  writs.  Thus 
the  jurisdiction  as  to  granting  commissions  to  ascertain  boundaries,  deduced 
from  the  writ  de  relatione  mobilibus  divisis,  or  that  de  perambulatione  facienda 
{Spur  V.  Crawler,  2  3Ier.,  410).  So  entirely  do  the  same  principles  prevail  in 
equity  and  at  law  that  there  is  often  a  concurrent  or  alternative  remedy  in  a 
court  of  law  and  equity.  Thus,  for  instance,  the  greatest  masters  of  law  and 
equity  have  deduced  the  right  to  enforce  contribution  in  equity  from  the  old 
common  law  writ  de  contributione  facienda  {Bering  v.  Winchelsea,  2  Cox,  318, 
2  Bos.  &  Pull.).  The  remedy  is  sometimes  in  equity,  and  sometimes  at  law. 
Indeed,  the  only  difficulty  in  equity  often  is,  that  there  is  a  remedy  at  law. 
Thus,  for  example,  an  injunction  against  the  act  of  commissioners  of.  sewers, 
reducing  the  height  of  water  in  a  river,  dissolved,  there  being  a  much  shorter 
remedy  by  certiorari  in  the  Court  of  King's  Bench  who  interfere  with  great 
caution  {Kerrison  v.  Sorrow,  19,  Ves.,  449).  So  on  application  to  the  court  to 
set  aside  an  ad  quod  damnum,  on  a  suggestion  of  surprise  upon  the  neighbor- 
ing inhabitants  when  the  inquisition  was  taken,  and  for  want  of  a  new  road 
being  set  out  (in  lieu  of  the  road  taken  away  by  the  person  who  issued  the 
writ)  in  his  own  ground,  the  chancellor  held,  that  in  cases  of  ad  quod  dam- 
num, equity  must  judge  according  to  the  rules  of  law,  and  the  inconvenience 
of  the  public  in  such  cases  is  not  inquirable  in  equity,  for  the  jurisdiction 
belongs  to  the  quarter-sessions,  and  it  is  sufficient  if  tlie  inquisition  is  exe- 
cuted in  a  fair  and  open  manner  {Ej-p.  Vennor,  3  Atk.,  7GG).  Thus  the  prin- 
ciple was  that  equity  followed  law.  Yet  the  exercise  of  equitable  jurisdic- 
tii)n  was  regarded  with  jealousy  in  the  courts  of  law.  The  reports  of  the 
reign  often  show  this.  In  an  action  of  debt  at  the  common  law,  judgment 
being  against  the  defendant,  and  day  given  to  move  in  arrest  thereof,  he,  in 

»  4  Inst.,  86. 
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been  making  precedents  of  a  new  and  extraordinary  kind, 
they  received  a  check  and  animadversion,  which  stamped 
everything  in  tliat  court  with  the  name  of  innovation  and 
abuse,  that  had  not  received  a  sanction  from  the  judges. 
Maxims  of  equity  were  formed,  in  this  manner,  under  the 
control  of  the  common  hiw,  and  were  rarely  applied  but 
in  analogy  to  some  pre-established  course  of  legal  redress. 
This  was  likely  to  continue  while  the  present  order  of 
appeal  continued.  An  appeal  from  a  decree  or  order  of 
the  chancellor  was  by  petition  to  the  queen,  who  used  to 
refer  the  consideration  of  it  to  the  judges,  a  course  of 
proceeding  entirely  conformable  with  the  nature  of  this 
equitable  jurisdiction,  which,  being  derived  originally 
from  the  king  in  council,  was  properly  amenable  to  that 
tribunal  in  all  instances  of  error  or  misconduct. 

The  strongest  inclination  was  shown  to  maintain  this 
The  Court  of  oppositioH  to  tlic  court  of  equity,  not  only  by 
Chancery,  ^j^g  courts,  but  by  the  legislature.  The  stat. 
27  Elizabeth,  c.  1,  which,  in  verj^  general  words,  restrains 
all  application  to  other  jurisdictions  to  impeach  or  impede 
the  execution  of  judgments  given  in  the  king's  courts, 
under  the  penalty  of  a  pnTemunire,  has  been  interpreted, 
as  well  as  stat.  Richard  II.,  c.  5,  not  only  as  imposing  a 
restraint  upon  popish  claims  of  judicature,  but  also  of  the 
equitable  jurisdiction  in  Chancery  ;  and  in  the  thirty-first 

the  interim,  preferred  his  bill  in  Chancery,  and  obtained  an  injunction  to 
stay  judgment  and  execution ;  but  notwithstanding,  the  court  granted  both, 
for  by  tlie  statute  they  said  (4  Hen.  IV.,  c.  xxiii.),  after  judgment  given,  the 
party  ouglit  to  submit,  and  it  ought  not  to  be  reversed  nor  awarded  but  by 
error  or  attaint.  And  it  was  delivered  for  a  general  maxim  in  law,  that  if 
any  court  of  equity  doth  intermeddle  with  any  matters  properly  triable  at 
the  common  law,  they  are  to  be  prohibited,  for  neither  writs  of  error  nor 
attaint  can  be  brought  to  reverse  the  decrees  made  in  those  courts  [Heath  v. 
IllldUy,  Cro.  Jac,  3o5).  But  this,  it  is  evident,  was  mere  prejudice,  arising 
from  ignorance  of  the  fundamental  principle  of  equity  that  it  follows  law, 
and  follows  it  out.  In  another  case,  where  a  man  had  obtained  a  bond  for 
the  price  of  articles  sold  by  him  with  gro.ss  fraud  and  imposition,  and  had 
recovered  upon  it  at  law,  and  the  party  sued  had  afterwards,  having  then 
discovered  the  fraud,  resorted  to  a  court  of  equity  for  relief,  and  obtained  a 
decree  for  disobedience,  to  which  the  other  party  had  been  committed,  the 
court  of  law  discharged  him,  and  laid  it  down  that,  though  the  bill  compre- 
hended such  matter  of  equity,  and  there  was  very  good  cause  he  should 
have  been  relieved  if  he  had  complained  before  the  judgment,  yet,  now  ha v- 
•  ing  sufl'ered  the  judgment,  he  came  too  late  to  be  relieved  in  a  court  of 
equity,  and  cannot  now  examine  any  pretence  of  equity  after  a  judgment  at 
common  law  (Courtney  v.  Glanrill,  CVo.  Jac,  344).  And  see  Lord  Coke's 
4th  Institute,  title,  "  Of  the  Chancery." 
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and  thirty-second  years  of  this  reign,  a  counsellor-at-law 
was  indicted  in  the  King's  Bench  on  the  statute  of  prae- 
munire, for  exhil)iting  a  bill  in  Ohancerj^  after  judgment 
had  gone  against  his  client  in  the  Kin2:"8  Bench.' 

Under  this  and  the  like  control,  the  Court  of  Chancery 
still  continued  to  extend  its  authority,  supported,  in  some 
degree,  by  the  momentum  it  acquired  in  the  time  of  Car- 
dinal Wolsey.  The  ol;)jects  of  examination  there  had  con- 
siderably increased  of  late ;  the  statute  of  uses  had  given 
rise  to  trusts,  which  general  term  also  comprehended  in- 
finitely more  than  had  formerly  come  under  the  appella- 
tion of  a  use,  and  took  in  every  just  claim  and  equitable 
right  to  property  which  was  not  substantiated  by  an  assu- 
rance, or  in  some  legal  way.  The  nature  of  conveyancing 
now  practised  contributed  to  increase  such  claims  and 
rights.  The  direct  conveyance  by  feoffment,  which  caused 
an  immediate  transmutation  of  possession,  had  long  gone 
into  disuse ;  and  estates  being  rarely  conveyed  actually, 
transactions  about  them  rested  mostly  in  covenant  and 
agreement  to  convey.  Thus  the  greatest  part  of  the  landed 
property  of  the  kingdom  was  in  a  manner  afloat ;  and 
nothing  but  the  authority  which  the  Court  of  Chancery 
had  to  compel  the  execution  of  these  covenants  and  agree- 
ments could  settle  and  fix  it.  So  that  many  questions  of 
real  property  naturally  became  subjects  of  equitable  de- 
cision, and,  added  to  the  regular  increase  of  other  matters 
of  common  inquiry  there,  augmented  to  a  high  degree  the 
business,  character,  and  consequence  of  this  court. 

The  great  difiiculty  this  court  labored  under  was,  how 
to  enforce  its  decrees.  For  as  it  proceeded  only  m  per- 
sonam,  instead  of  giving  execution  of  the  thing  demanded, 
it  could  only  imprison  the  party  who  disobeyed  its  orders 
till  he  performed  them.  The  primitive  course  of  process 
by  subpoena,  attachment,  and  proclamation  was  found  in- 
efiectual ;  and  the  chancellor  had  lately  added  another 
writ,  which  was  to  issue  upon  the  failure  of  the  former. 
This  commissioned  all  persons  to  take  the  party  as  a  rebel 
and  contemner  of  the  law ;  a  process,  on  that  account, 
called  a  commission  of  rebellion.  Upon  this,  it  was  held, 
they  might  proceed  to  breaking  open  houses  to  execute  its 
commands.^ 

1  Crompt.,  57,  58.  *  Ibid.,  47  a  b. 
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This  used  to  issue  as  well  to  compel  an  appearance  as  to 
enforce  a  decree.  The  chancellor  went  still  further,  and 
took  upon  him  to  call  in  the  process  of  the  House  of  Lords, 
the  serjeant-at-arms ;  and  afterwards,  towards  the  close  of 
this  reign,  the  sequestration  wa^  introduced  —  neither  of 
which,  however,  are  mentioned  in  Crompton's  "  Jurisdic- 
tion of  Courts,"  published  in  1637.  The  serjeant-at-arms 
was  sent  as  an  officer  of  the  chancellor,  specially  directed 
to  see  whether  the  returns  to  the  former  writs  w^ere  true, 
and  whether  the  party  really  hid  himself  from  justice ; 
if  tliis  turned  out  to  be  the  fact,  then  he  issued  a  com- 
mission to  certain  persons  to  sequester  his  lands. 

However,  these  two  processes  were  not  set  up  without 
some  controversy  with  the  courts  of  common  law.  It  was 
the  opinion  of  the  judges  in  the  latter  end  of  this  reign, 
that  if  the  sequestrators  w^ere  resisted,  and  any  of  them 
killed,  it  was  only  homicide  se  defendendo  —  a  decision  that 
went  very  far  towards  declaring  this  new-invented  proc- 
ess illegal.  The  increase  of  suits  here,  and  the  consequent 
increase  of  the  chancellor's  importance  in  judicature,  sup- 
ported by  these  bold  innovations,  raised  a  great  jealousy 
in  the  judges  of  the  Court  of  King's  Bench.  This  did  not 
proceed  to  great  lengths  in  the  present  reign,  but  in  that 
of  the  successor  embroiled  the  two  courts  in  a  long  com- 
petition for  precedence,  control,  and  superiority. 

As  the  number  of  suits  increased,  the  chancellor  needed 
assistance  in  deciding  upon  them.     AVe  have 

the  master  of  sccu  wliat  liberty  Cardinal  Wolsey  had  taken 
of  delegating  judicial  authority  to  several  per- 
sons. In  the  time  of  Edward  VL,  Lord  Southampton, 
then  chancellor,  having  given  himself  to  politics,  needed 
the  like  assistance  in  matters  of  judicature,  and  accord- 
ingl}^  granted  a  commission  to  the  master  of  the  rolls,  and 
three  masters,  by  which  they,  or  any  two  of  them,  were 
empowered  to  hear  and  determine  all  manner  of  causes  in 
Chancery  in  tlie  absence  of  the  chancellor;  with  a  proviso 
that  all  decrees  made  by  them  should  be  presented  to  the 
chancellor,  to  be  signed  before  they  were  enrolled.  This 
commission  made  much  noise  at  the  time,  as  well  because 
the  masters  were  usually  at  that  time  civilians,  as  also  on 
account  of  the  nature  of  such  a  delegated  authority.  The 
common  lawyers  petitioned  against  it,  and,  it  being  re- 
ferred to  the  judges,  they  were  of  opinion  that  it  was 
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illegal,  because  granted  by  the  chancellor  alone,  without 
the  approbation  of  the  Protector  and  council,  they  holding 
that  lie  could  not  depute  his  judicial  authority  to  any 
other.'  In  the  same  reign  there  was  a  commission,  during 
the  sickness  of  Lord  Rich,  properly  warranted.  This  was 
to  the  master  of  the  rolls,  two  judges,  and  five  masters,  of 
whom  the  master  of  the  rolls,  the  judges,  and  two  of  the 
masters,  constituted  a  quorum. 

In  this  reign,  during  the  vacancy  of  the  seal,  after  the 
death  of  Sir  Christopher  Ilatton,  a  commission  to  hear 
causes  was  made  to  four  judges ;  and  afterwards,  by  degrees, 
it  was  thought  proper,  as  business  multiplied,  to  enlarge  it 
to  all  the  judges  and  masters,  and  to  make  a  standing  general 
commission  upon  that  plan,  in  which,  it  is  said,  the  masters 
always  made  part  of  the  quorum.  But  this  occasional 
duty  filled  up  very  little  of  the  time  of  the  masters  ;  they 
were  now  entirely  abstracted  from  the  business  of  the  seal 
and  the  makins;  of  writs,  and  thouo-li  now  and  then  con- 
suited  in  matters  of  judicature,  had  much  leisure.  There- 
fore the  chancellor  began,  sometime  in  this  reign,  to  refer 
to  them  an  examination  into  matters  depending  in  court, 
which  at  length  became  their  ordinary  employment.  From 
this  period  also  we  may  date  the  regular  judicature  exer- 
cise by  the  master  of  the  rolls. 

Before  we  leave  this  sulgect,  it  will  be  proper  to  mention 
stat.  5  Elizabeth,  c.  18,  whioli  was  made  in  order  to  remove 
a  doubt  that  had  been  entertained  whether  the  same  au- 
thority, jurisdiction,  and  power  resided  in  a  lord-keeper 
as  in  a  chancellor.  Sir  Nicholas  Bacon  being  at  that  time 
lord-keeper.  It  was,  therefore,  enacted  and  declared  that 
he  hath  and  always  had. 

Terms  limited  in  use  being,  after  the  determination  of 
the  above  cases,  known  to  be  out  of  the  power  of  the  cestui 
que  use,  became  a  new  species  of  limitation,  in  cases  where 
it  was  expedient  to  restrain  the  taker  of  an  interest  from 
the  destruction  and  management  of  his  own  property.  It 
was  probably  a  little  after  this  that  such  terms  began  to  be 
introduced  into  conveyances  with  that  intention,  for  the 
various  purposes  and  trusts  we  often  see  in  the  usual  forms 
of  settlements  at  this  day. 

Courts  began  to  go  further  in  favor  of  executory  devises 

»  Hist.  Chanc,  86. 
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than  they  had  hitherto  ventured  in  case  of  terms  for 
Executory  jears.  Tlic  determination  in  the  reign  of 
Revises.  Henry  A^III.^  that  established  gifts  of  chattels 
after  an  estate  for  life,  with  this  qualification,  if  the  taker 
for  life  did  not  actually  dispose  of  it,  was  reconsidered, 
and  in  some  degree  brought  back  to  the  old  notion,  for  in 
20  Elizabeth,  in  Welcden  and  Elkington,^  a  remainder  of  a 
term  for  years,  after  a  prior  limitation  for  life,  was  ad- 
judged absolutely  good.  Though  even  here  great  reliance 
was  had  on  the  first  estate  being  expressed  with  some 
qualification,  "to  ni}-  wife, /or  as  many  years  as  she  shall 
live."  And  the  court  were  there  of  o}»inion  that  an  en- 
tire unqualified  estate  for  life  would  have  swallowed  up 
the  whole  term,  and  the  remainder-man  have  been  with- 
out remedy.  In  28  Elizabeth,  in  Peacock's  case,  the  court 
were  again  called  upon  to  give  their  opinion  upon  the 
nature  of  these  devises  ;  and  there,  where  a  lessee  for  years 
devised  his  term  to  one,  and  the  heirs  of  his  body  begot- 
ten, and  the  devisee  had  issue,  and  aliened  the  term,  it  was 
held  by  the  King's  Bench  that  a  term  for  years  cannot  be 
entailed.'^ 

Covenants  to  stand  seized  had  been  now  established  by 
coveuant»to  solcmu  adj udicatious.  These  instruments  had 
siund  seized,  i^eeu  mostly  applied  to  raise  uses  on  occasion 
of  marriage,  though  sometimes  they  were  made  merely  on 
bargains  for  money.'*  The  next  point  to  settle  was  the 
consideration  upon  which  they  might  be  grounded,  so  as 
the  uses  might  be  raised  and  effectuated  according  to  the 
appointment  of  the  deed.  It  .had  long  been  agreed  that 
money,  which  formerly  raised  a  use  upon  a  bargain  and 
sale  without  writing,  was  of  course  sufiicient  to  answer 
the  same  purpose  upon  a  deed.  And  it  was  now  agreed, 
in  8  Elizabeth,  after  much  investigation  into  the  nature 
of  this  conveyance,  in  the  case  of  Sharrington  and  Stratton,^ 
that  the  consideration  of  blood  or  marriage  is  sufficient  to 
raise  the  use ;  and  particularly  there  it  was  resolved  that 
the  affection  of  the  covenanter  to  provide  for  his  heirs 
male  which  he  should  beget,  and  a  desire  that  the  land 
should  continue  in  the  blood  and  name  of  his  family,  and 
the  love  which  he  bore  to  his  brothers,  were  of  that  kind. 
But  other  considerations,  such  as  long  acquaintance,  etc., 

1  36  Hen.  VIII.  ^  4  Inst.,  87.  &  Plowd.,  309. 

'  Plowd.,  519.  *  See  wfva. 
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though  strong  motives  for  liberality,  are  not  sufficient  to 
raise  a  use  upon  this  family  conversance,  which  was  gener- 
ally in  consequence  or  in  contemplation  of  marriage.  Tlius 
was  the  nature  of  this  conveyance  at  length  settled,  that 
is,  such  covenants  as  were  executed  and  recognized  by  the 
courts  of  law.  But  covenants  executory,  that  is,  such  as 
gave  only  a  future  estate,  remained  as  in  the  last  reign, 
when  there  was  a  direct  determination  against  them. 

The  nature  of  uses  underwent  in  this  reign  a  more  com- 
plete examination  than  they  had  received  before.  Their 
origin  and  progress,  with  the  operation  of  the  statute  upon 
them,  and  all  its  consequences,  were  canvassed  in  every 
point  of  view  ;  and  this  system  of  property  settled  upon 
principles  that  rendered  it  less  vague  and  obscure,  though 
much  more  refined,  than  heretofore. 

Respecting  the  interest  of  the  feoffees,  it  was  resolved 
in  Delamere  and  Barnard^  in  10  Eliz.,  that  the 

f"       n»  •     1   J.         J.        J.  i.  l_^  mi  Of  feoffees  to  a  use. 

leotrees  might  enter  to  revest  the  use.  The  case 
was  this:  Robert  and  his  wife,  tenants  in  special  tail,  re- 
mainder to  Robert  in  general  tail,  remainder  to  Simon  in 
fee.  Here  Robert  enfeoffed  J..,  who,  before  stat.  27  Henry 
Vni.,  enfeotfed  -C.,  and  he  enfeoffed  Simon,  who  enfeoffed 
D. ;  upon  whom,  after  the  death  of  Robert,  the  feoffees 
entered  to  revest  the  uses  to  the  wife  of  Robert.  Then  it 
was  determined,  after  great  deliberation,  that  the  entry 
of  the  feoffee  was  lawful ;  that  he  thereby  revived  the  use, 
and  the  statute  executed  it  to  her  in  tail ;  and  this,  because 
the  feoffment  was  made  by  the  remainder-man  Simon. 
And  it  was  said,  that  it  was  never  the  intent  of  the  makers 
of  stat.  1  Richard  III.,  that  the  particular  tenant  should 
lie  at  the  mercy  of  those  in  remainder,  who  might  thus 
disturb  their  rights;  to  prevent  which,  there  should  by 
laAv  be  a  right  in  the  feoffees  to  revive  such  uses  by  entry. ^ 
This  point  was  agaiii  considered  in  16  Elizabeth,  in  Lord 
Pawkt's  case.  A  feoffment  was  made  to  the  use  of  D.,  the 
wife  of  the  feoffor,  for  life ;  and  if  the  feoffor  survived, 
then  to  the  use  of  the  feoffor  himself,  and  such  person  as 
lie  should  happen  to  marry,  for  term  of  their  lives,  for  a 
jointure,  the  remainder  over  in  fee.  The  remainder-man 
in  fee  and  the  feoffees,  with  the  consent  and  privity  of  the 
feoffor  himself,  joined  in  a  feoffment  to  new  feoffees,  to 

^  Plowd.,  352. 


392  ELIZABETH.  [CHAP.  XXXV. 

other  uses,  and  levied  a  fine.  The  wife  died,  and  the  feoffor 
took  another  wife,  and  died.  The  second  wife,  with  the 
assent  of  the  first  feotl'ees,  entered ;  and  it  was  made  a  ques- 
tion whether  this  entry  to  revive  the  uses  was  congeable. 
It  was  argued  with  much  earnestness,  and  it  was  the  opinion 
of  Lord  Dyer,  that  the  new  feoffment  being  made  with  the 
assent  and  will  of  the  feoffor  and  his  feoffees,  no  injury 
could  be  said  to  be  done  to  the  second  wife,  who  was  not 
in  esse  as  to  her  title  to  claim  at  the  time.  And  whereas 
some  had  argued  that  the  feoffment  by  the  feoffees  was  a 
mere  nullity,  they  having  no  estate  or  interest  since  the 
statute,  it  was  answered,  that  notwithstanding  the  statute, 
yet  adhuc  remanet  qmedam  scintiUa  juris  ettituU,  quasi  medium 
quid  inter  utrosque,  scilicet  ilia  j)ossibilitas  futuri  usus  emergcntis, 
et  sic  interessey  et  tilulus  et  non  tantam  nuda  auctoritas,  seu  po- 
testas  remanet.  But  the  judges  were  equally  divided,  and 
the  cause  was  adjourned  into  the  Exchequer  Chamber, 
when  the  parties  came  to  an  agreement,  and  there  the 
matter  rested  till  the  famous  case  of  j^erpetuities^  in  the  36 
Elizabeth. 

In  Chudleigh^s  case,  in  31  Elizabeth,  called  the  case  of 
The  case  of  per-  perpetuities,  this  matter  was  again  fully  debated, 
peiuiiies.  j^jj^  ^|.  jeng^]^  solemnly  resolved,  in  the  Ex- 
chequer Chamber,  by  ten  judges  against  two,  that  there  re- 
sided in  the  feoffees  no  right  of  entry  to  revest  the  uses,  if 
they  were  disturbed  by  any  of  the  cestui  que  uses.  The  case 
was  this:  Richard  Chudleigh,  having  issue  several  sons, 
enfeoffed  certain  persons  to  the  use  of  them  and  their  heirs 
during  the  life  of  his  eldest  son  ;  and  after  to  the  use  of  the 
first  son  of  his  eldest  son  in  tail ;  and  so  on  to  the  tenth 
son  ;  the  remainder  to  his  second,  third,  and  fourth  sons  in 
tail;  remainder  to  the  right  heirs  of  Richard.  Richard 
dies,  and  before  issue  born  of  the  body  of  the  eldest  son, 
he  is  enfeoffed  by  the  feoffees,  and  tjien  has  two  sons:  and 
it  was  a  question  whether  the  use,  which  was  before  in  con- 
tingency, should  vest  in  the  said  two  sons,  and  be  executed 
according  to  the  statute. 

The  grounds  upon  which  the  two  judges  went  who  were 
for  preserving  the  contingent  use  were  principally  these: 
That  the  statute  was  not  made  to  eradicate  uses ;  but,  on 
the  contrary,  had  advanced  them,  and  established  a  safety 
and  assurance  for  the  cestui  que  use  against  his  feoffees. 
Before  the  statute,  the  feoffees  were  owners  of  the  land: 
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since,  the  cestui  que  use  ;  before,  the  possession  governed 
the  use;  since,  the  use  ruled  the  possession.  There  is 
nothing,  said  they,  in  the  preamble  of  the  act  that  con- 
demns uses  ;  but  it  speaks  of  extirpating  subtile  practised 
feofthients,  fines,  and  recoveries  ;  which  was  to  be  effected, 
not  by  destroying  uses,  but  by  divesting  the  estate  out  of 
the  feoffees,  conusees,  and  recoverers,  and  vesting  it  in 
cestui  que  use  ;  and  to  say,  that  scintilla  juris  remains  in  the 
feoffees  is  against  the  very  meaning  of  the  statute.  As  the 
statute  says  seized,  or  at  aivj  time  seized,  the  seisin  of  the 
feofiees  at  first  would  be  sufiicient  to  serve  all  the  uses,  as 
well  future,  when  they  come  in  possession,  as  the  present : 
for  there  needs  not  a  continued  seisin,  but  a  seisin  at  any 
time  ;  therefore,  the  first  seisin,  by  which  the  fee  is  given 
to  the  feoffees  by  the  feoffment,  would  serve  all  the  uses, 
and  nothing  afterwards  remained  in  the  feoffees.  So  that 
the  whole  estate  vests  first  in  those  who  have  the  present 
use  in  esse  ;  and  when  the  future  uses  come  in  esse,  then 
they  shall  come  in  between  the  other  estates  which  were 
before  conjoined.  The  disturbance,  in  this  case,  is  not  to 
the  first  seisin,  but  to  the  seisins  that  arose  to  the  cestui 
que  use  by  the  statute.  The  first  seisin  cannot  be  divested, 
but  still  remains,  to  which  the  future  uses  have  relation  ; 
and  so  there  is  both  a  seisin  and  a  use  :  and  the  contingent 
uses  are  in  abeyance  and  preservation  of  law  till  they  come 
in  esse. 

To  this  it  was  answered,  and  agreed  to  by  one  or  other 
of  the  judges  on  the  other  side,  that  the  feoffment  made 
by  the  feoffees,  who  had  an  estate  for  life  by  the  limitation 
of  the  use,  divested  all  the  estates  and  future  uses,  notwith- 
standing the  eldest  son  had  notice  ;  for  the  new  estate 
cannot  be  subject  to  the  ancient  use.  These  estates  must 
be  subject  to  the  rules  of  law  ;  and  the  law  says,  that  the 
remainder-man  must  take  the  land  when  the  particular 
estate  determines,  or  else  it  becomes  void.  And  as  by  the 
feoftrnent  of  the  tenant  for  life  he  forfeited  his  estate,  and 
those  in  remainder  were  not  in  esse  to  take,  therefore  these 
remainders  by  this  matter  ex  post  facto  were  destroyed. 
They  agreed  to  the  case  of  Lmrl  Pawlet.  They  said,  by 
the  statute  no  use  is  executed  but  those  in  esse  ;  there  should 
be  a  person  seized,  and  a  persoA  to  take  the  use :  and  if  the 
person  or  the  use  are  not  in  esse,  but  only  as  it  were  in  a 
possibility  to  have  a  use,  there  can  be  no  execution  of  the 
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possession  to  the  use ;  as  before  the  statute  such  a  feoff- 
ment would  have  divested  all  the  uses,  present  and  future, 
till  the  estate,  out  of  which  they  were  to  arise,  was  recon- 
tinued.  So,  since  the  statute,  no  use  can  be  executed  un- 
less there  be  seisin  in  some  person  subject  to  the  use.  By 
the  statute,  none  are  to  be  executed  but  uses  m  esse,  in  pos- 
session, reversion,  or  remainder  ;  for  it  says,  such  cestui 
que  use  shall  be  adjudged  in  lawful  possession,  which  can- 
not be  said  of  a  person  not  m  esse,  who  hath  but  a  possi- 
bility, which  may  never  happen.  So  that  no  estate  is  by 
the  words  of  the  statute  divested  out  of  the  feoffees,  but 
where  it  can  be  executed  in  the  cestui  que  7ise;  and  as  a 
person  not  in  esse  cannot  have  a  use,  so  neither  can  he  have 
the  possession  by  the  act. 

They  held,  that  the  feoffees,  since  the  statute,  had  a  pos- 
sibility, as  it  were,  to  serve  the  future  uses  when  they  came 
in  esse,  if  the  possession  be  not  disturbed  by  disseisin,  or 
otherwise ;  and  if  they  are  disturbed,  that  they  have  power 
to  enter  to  revive  the  future  uses  according  to  ther  trust 
reposed  in  them:  but  if  by  any  act  they  bar  themselves 
of  their  entrj- ,  that  is  a  case  which  is  not  remedied  by  the 
statute,  and  remains  as  it  was  at  common  law.  And  in 
this  case  it  was  agreed  by  all  of  them,  that  by  the  aliena- 
tion of  the  estate  out  of  which  the  seisin  was  to  have 
arisen,  and  by  the  destruction  of  the  particular  estate  out 
of  which  the  contingent  remainder  depended,  the  use  was 
entirely  gone. 

These  were  the  grounds  upon  which  both  sides  founded 
their  opinions,  and  judgment  was  given  against  the  con- 
tingent use.  Tlie  judges  came  also  to  some  resolutions 
upon  the  nature  of  uses  in  general :  it  was  held,  that  the 
statute  should  not  be  construed  by  equity  to  preserve  con- 
tingent uses,  which  would  lead  to  some  of  the  mischiefs 
meant  to  be  remedied  by  that  act.  It  was  wrong,  they 
said,  to  imagine  that  uses  could  be  limited  in  a  manner 
different  from  estates  at  common  law  ;  that  in  truth  there 
was  no  difference  at  this  day  between  estates  convej^ed  in 
use  and  conveyed  in  possession  ;  for  the  estate  and  limita- 
tion of  a  use  ought  to  be  known,  and  governed  by  the 
rules  of  the  common  law,  and  not  construed  so  as  to  main- 
tain an  uninterrupted  perpetuity,  which  would  follow  from 
the  opinions  of  those  who  endeavored  to  support  this  con- 
tingent use.     The  consideration  of  perpetuities  alone,  it 
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was  said,  would  liave  been  a  good  argument  of  expediency 
in  this  question,  and  would  liave  no  small  weight  in  the 
decision,  could  it  not  have  been  made  on  sound  principles 
of  law.  The  consequences  of  perpetuities  were  recounted 
by  the  judges,  and  reprobated  with  much  force.^  This  is 
the  substance  of  this  famous  case  of  perpetuities,  in  the 
account  of  which  it  was  thought  proper  to  be  thus  minute, 
as  it  became  a  leading  one  upon  the  doctrine  of  uses  and 
contingencies. 

Notwithstanding  perpetuities  were  so  inveighed  against 
in  this  case,  a  curious  point  was  decided  by  the  scboiasuca'a 
judges  of  the  Common  Pleas  in  13  Elizabeth,  "'""'■ 
by  which  it  was  established  as  law,  that  a  tenant  in  tail 
might  be  restrained  for  alienation  by  the  original  dona- 
tions :  this  was  in  the  famous  cause  of  Newis  et  uxor  v.  Lash 
and  Hunt,  or  what  is  more  familiarly  known  by  the  name 
of  Scholastic  a' s  case.  A  person  devised  land  to  his  eldest 
son  in  tail,  with  remainder  to  his  next  son,  remainder  to 
Scholastica,  his  daughter,  with  several  remainders  over  to 
others  of  his  own  name ;  and  then  he  sul)joins  a  clause  to 
this  effect :  "  That  if  any  of  the  parties  should  alien,  sell, 
p)ledge,  mortgage,  entangle,  encumber,  or  dismember  the 
lands,  he  and  his  heirs  should  be  excluded  from  the  bene- 
fit of  the  will,  and  the  land  should  immediately  descend 
and  come  to  the  person  next  in  tail,  the  same  if  such  dis- 
orderous  person  had  not  been  mentioned  in  the  will." 
After  the  death  of  the  testator,  the  two  sons  joined  in  a 
covenant  to  levy  a  fine  and  sufi:er  a  recovery,  which  was 
accordingly  done ;  and  then  after  the  death  of  the  eldc^st 
son,  Scholastica  and  the  plaintifl',  her  husband,  entered  by 
virtue  of  the  clause  of  forfeiture,  and  then  bringing  an 
assize,  the  above  facts  were  given  in  evidence  ;  and  being 
demurred  to,  and  argued  in  court,  the  justices  were  all  of 
opinion  in  favor  of  the  clause  of  forfeiture. 

The  great  doubt  had  been,  whether  it  should  be  con- 
strued as  a  coyulition  or  a  limitation,  and  how  it  stood  with 
the  law,  and  who  should  defeat  the  entails,  and  by  what 
means.  And  they  all  agreed  it  was  not  a  condition  ;  for 
if  it  should,  then  the  heir  should  enter  and  defeat  all  the 
estates:  but  here  it  was  far  from  the  devisor's  intent  that 
all  the  estates  should  be  defeated  ;  for  his  intent  was,  that 

1 1  Rep.,  120-140. 
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if  any  attempt  was  made  to  defeat  them,  the  land  should 
s;o  to  the  next  in  tail.  And  to  this  purpose  Harper  and 
Dyer  quoted  a  ease  in  29  Ass.  17,  where  land  was  given 
to  one  for  life,  and  that  he  should  be  a  chaplain,  and  sing 
for  his  soul ;  with  remainder  to  the  commonalty  of  the 
town  to  find  a  chaplain  perpetual.  Tlie  devisee  entered, 
but  being  no  chaplain,  the  heir  of  the  testator  ousted  him : 
and  it  was  held  by  the  court  that  this  was  no  condition 
for  breach  whereof  the  heir  might  enter  ;  because  it  would 
defeat  the  remainder,  and  so  disappoint  the  intention  of 
the  testator,  who  meant  to  have  a  chaplain  perpetual :  so 
they  concluded,  that  words  ill  a  will  seemingly  tending 
to  a  condition  shall  not  be  so  construed,  when  it  appears 
the  testator  did  not  mean  that  all  the  estates  should  be 
disappointed.  Besides,  in  this  case,  the  eldest  sou  took 
an  estate,  and  it  was  meant  he  should  be  restrained ;  but 
if  this  was  a  condition,  he  only  could  enter,  and  when 
he  made  a  feoffment,  that  power  should  go  with  the  feofiP- 
ment,  so  that  no  one  would  l)e  left  who  had  power  to  en- 
ter. They  therefore  held  clearly  that  it  was  not  a  condi- 
tion. 

The  next  inquiry  was,  whether  it  was  a  limitation  of 
estate ;  and,  if  so,  whether  entry  was  necessary  before  it 
could  be  determined  ;  and  then,  whether  the  next  in  re- 
mainder was  privy  enough  to  enter.  For  Lord  Dyer  said, 
if  a  gift  was  made  in  tail,  upon  condition,  that  if  the 
donee  does  such  an  act,  the  estate  should  cease,  that  Fro- 
wicke  held  in  20  Henry  VII.,  the  estate  should  not  cease 
before  entry,  because  it  is  an  estate  of  inheritance,  which 
should  not  cease  by  parole  without  an  entry  in  fact;  but 
otherwise  of  an  estate  for  life,  for  that  might  pass  in  some 
cases  by  parole,  as  by  surrender,  and,  therefore,  might  be 
determined  by  parole. 

And  they  all  agreed  it  should  be  held  a  limitation,  that 
is,  a  devise  to  the  party  until  he  does  the  acts  there  forbid, 
so  that  when  he  had  done  any  of  them,  it  should  end,  as 
if  he  died  without  issue.  As  where  land  is  given  in  tail, 
as  long  as  T.  S.  has  issue,  when  that  issue  ceased,  the  land 
is  cast  upon  the  donor  without  entr3\  If  the  words;  there- 
fore, were  not  aptly  put,  j-et,  as  the^^  amount  to  a  limita- 
tion, they  shall  be  taken  as  such,  especially  in  a  will  where 
the  intent  is  to  be  made  out,  and  pursued  as  well  as  possi- 
ble.   For,  as  Dyer  said,  a  man's  will  is  as  an  act  of  parlia- 
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ment,  so  that  the  law  submits  to  the  matter,  order,  and 
form  limited  therein,  and  requires  it  to  be  observed.  As 
the  will  directs  the  estate  should,  so  the  law  will  order  it. 
Dyer  said  it  was  like  an  action  causa  matrimonii  -prcBlocuti^ 
where  the  estate  should  be  defeated  by  intent,  without  an 
express  condition  in  deed.  Again,  where  land  was  given 
to  husband  and  wife  during  the  coverture,  or  as  long  as 
such  person  is  abbot  of  such  a  place,  these  are  times  of 
limitation,  and  the  estates  would  end  where  the  event 
there  mentioned  had  happened. 

In  support  of  their  determination.  Dyer  mentioned  a 
conveyance  which  he  had  seen  made  by  Fitzjames,  chief- 
justice  of  the  King's  Bench,  in  28  Henry  VIIL,  to  his 
wife,  whereby  she  had  an  estate  for  life  with  remainder 
over,  upon  condition  that  if  she  should  make  a  discon- 
tinuance of  other  lands,  which  were  assured  to  her,  then 
her  estate  should  cease,  and  he  in  remainder  enter.  Dyer 
said,  it  was  to  be  presumed,  that  he,  being  chief-justice, 
made  this  estate  with  the  assent  of  his  brother  justices, 
and  that  they  understood  it  to  be  a  limitation,  and  not  a 
condition.  And  that  if  it  was  so  in  that  instance,  which 
was  by  deed,  he  thought,  a  fortiori,  it  was  good  when  by 
will.  And  so  the}'  all  agreed  that  it  was  a  good  limita- 
tion to  determine  the  estate,  and  that  Scholastica's  entry 
was  lawful.^ 

In  36  Elizabeth,  in  Baternan  v.  Allen,  another  action  was 
brought  upon  the  clause  of  limitation  in  tliis  will ;  for 
the  present  plaintifts  levied  a  fine,  and  Scholastica's  next 
sister  made  a  lease,  and  an  ejectment  was  brought,  but 
judgment  was  there  given  upon  another  point,  without 
entering  at  all  on  the  matter  in  law.^  So  ill-founded  is 
the  assertion  of  Lord  Coke,  that  an  opinion  was  then  de- 
livered by  the  chief-justice  and  two  others,  contrary  to 
the  resolution  in  Scholastir-a''s  case.^  It  is  true  that  he 
might  discover  by  the  roll  the  judgment  was  given  against 
the  parties  claiming  under  the  limitation  ;  and  so  it  ap- 
pears l)y  the  report  in  Coke,  who  expressly  says,  that 
judgment  was  given  without  any  regard  to  the  point  of 
law.  However,  it  seems  that  the  judges  had  now  begun 
to  entertain  a  dilFerent  opinion  of  these  provisos  to  cease 
estates;  for  in  37  Elizabeth,  in  the  case  of  Germyn  v.Arscot, 
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it  waF?  held  by  the  whole  Court  of  Common  Pleas,  that  such 
proviso  was  repugnant  and  void  ;  and  this  was  after  open 
argument  in  court,  and  a  conference  with  the  other  judges.^ 
In  the  following  year,  the  proviso  in  Scholastica's  case  was 
again  brought  in  question,  in  the  Court  of  King's  Bench, 
to  try  the  point,  which  was  avoided  in  Bateman  v.  Allen, 
and  which,  since  the  late  change  in  opinions,  it  was 
thought  would  be  adjudged  in  a  different  manner  from 
the  first  decision  in  Scholastica's  case.  This  was  in  Shar- 
rington  v.  Minors,  when  it  was  held  by  Fenner,  Gawdy,  and 
Clench,  that  the  proviso  was  good  and  the  entry  lawful,  ac- 
cording to  the  judgment  in  Plowden.  But  Chief-Justice 
Popham,  relying  upon  the  case  of  Germyn  v.  Arscot,  said,  that 
notwithstanding  the  indulgence  to  be  given  to  wills,  this 
was  an  impossible  limitation,  for  if  the  estate  was  to  cease, 
as  if  it  had  never  been  made,  then  he  would  be  a  trespasser 
ab  initio ;  therefore,  the  construction  should  be,  only  to  cease 
from  the  time  of  the  alienation,  and  if  so,  it  could  not  cease 
till  the  alienation  was  complete,  and  then  the  entail  would 
be  discontinued,  and  that  discontinuance  should  be  purged 
by  a  formedon,  stating  the  special  matter,  and  so  the  dis- 
continuance might  be  avoided,  but  the  entry  could  not  be 
congeable.^  These  were  the  reasons  of  the  chief-justice, 
which  seemed  to  be  applied  more  to  the  mode  of  availing 
one's  self  of  the  proviso,  than  to  the  proviso  itself. 

A  similar  proviso  was  brought  in  question  in  the  Court 
of  Common  Pleas,  in  Chohrilcy  v.  Humble,  much  about  this 
time,  and  it  was  adjudged  to  be  void  for  three  reasons,  the 
principal  of  which  were :  first,  because  it  was  repugnant 
to  say  the  estate  should  cease,  as  if  the  tenant  in  tail  was 
dead,  for  his  estate  could  not  cease  by  that  event,  but  only 
by  the  event  of  dying  without  issue;  secondly,  the  estate 
could  not  cease  by  levying  the  fine,  for  then  there  was  no 
estate  in  being.^ 

A  point  on  the  law  of  forfeiture  was  settled  in  the  case 
of  Hales  v.  Petit,  which  was  occasioned  by  the  unhappy 
end  of  a  learned  judge  whom  we  have  mentioned  several 
times  in  this  history.  Sir  James  Hales  had  endeavored 
to  resist  the  illegal  proceedings  of  Mary  with  the  same 
firmness  as  he  had  o]ii)Osed  in  the  former  reign  the  unlaw- 
ful attempt  to  exclude  her  from  the  throne  ;  but  this  merit 
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could  not  protect  a  refractory  Protestant :  he  was  committed 
to  custody,  and  treated  with  great  severity,  till  he  was  de- 
serted by  the  constancy  of  mind  he  had  before  discovered, 
and,  in  a  tit  of  frenzy,  drowned  himself,  lie  and  his  lady 
were  joint  purchasers  of  a  lease  for  years,  and  the  widow 
was  now  obliged,  in  a  Protestant  reign,  to  contend  with  a 
grantee  of  the  crown,  if  she  could  establish  her  right  of 
survivorship  before  the  right  of  forfeiture.  But  the  Court 
of  Common  Pleas,  after  some  argument  upon  the  nature 
of  the  felonious  act,  resolved  that  the  forfeiture  of  the 
goods  and  chattels,  real  and  personal,  should  in  this  case 
have  relation  to  the  act  done  in  the  lifetime  of  the  de- 
ceased, namely,  his  throwing  himself  in  the  water;  and 
then,  notwithstanding  the  wife,  before  any  office  found,  be 
adjudged  in  the  term  by  survivor,  yet  after  the  office,  the 
term  should  be  adjudged  in  the  crown  ;  for  the  office,  said 
the_y,  has  relation  prior  to  her  title  of  survivor,  for  it  refers 
to  the  act  done,  which  was  equivalent  to  a  grant  by  deed 
in  his  lifetime  to  the  king.  AVeston  went  further,  and 
said,  though  the  forfeiture  should  have  relation  only  to 
the  death,  at  which  time  the  title  of  the  wnfe  accrued,  yet, 
in  this  concurrence  of  titles,  that  of  the  king  should  be 
preferred.  For  so,  he  said,  it  would  be  if  a  woman  took 
husband,  and  had  issue,  and  land  descended  to  her,  and 
the  husband  entered  so  as  to  be  entitled  to  the  courtesy, 
and  afterwards  the  wife  is  found  an  idiot,  the  king  shall 
have  the  land,  and  not  the  husband  by  the  courtesy  ;  for 
the  husband  was  entitled  by  the  first  possession  of  the 
wife,  and  the  title  of  the  king  sliall  have  relation  to  the 
first  possession  of  the  wife,  in  which  case  the  king  shall  be 
preferred.^ 

Between  the  argument  and  the  decision  of  the  above 
cause,  and  the  writ  of  error  brought,  another  question  of 
forfeiture  was  litigated  in  the  Court  of  Common  Pleas. 
Lord  Lovel  had  made  a  lease  for  life,  with  condition,  that 
if  he  died  without  issue,  then  the  lessee  should  have  the 
fee.  The  lessor  was  attainted  of  treason  by  stat.  1  Henry 
VII.,  by  which  all  his  lands  were  forfeited,  with  a  sav- 
ing of  all  rights,  titles,  actions,  and  interest  of  strangers. 
Afterwards  he  died  without  issue  ;  an  inquisition  of  office 
was  found ;  and  it  was  now  a  point  of  law  in  the  case  of 
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Nichols  V.  Nichols,  whether  the  grantee  of  the  crown  was 
entitled  in  preference  to  him  who  claimed  under  the  con- 
dition. 

The  first  consideration  seemed  to  be,  whether  the  fee 
was  out  of  the  lessor  immediately  and  before  the  condi- 
tion was  performed.  And  it  was  agreed  by  the  counsel 
on  both  sides,  and  by  all  the  justices,  except  Lord  Dyer, 
that  the  fee  did  not  pass  till  he  died  without  issue,  for  the 
condition  was  precedent  ;  and  by  the  word  theyi  he  showed 
that  it  was  not  to  take  place  till  the  condition  had  been 
performed.  Thus,  if  it  is  agreed  that  upon  paying  £10, 
tlien  the  person  paying  shall  have  a  lease,  it  was  held  in 
Wheeler^ s  case^  that  the  lease  should  not  commence  till  the 
payment :  tbe  same  in  Flessington's  case,^  and  several  others. 
But  Lord  Dyer  cited  a  case  which,  he  said,  was  in  Fro- 
wicke's  reading,  of  a  lease  for  years  to  an  alien,  upon  con- 
dition to  have  the  fee  on  pajnng  a  sum  of  money ;  the 
king  makes  him  a  denizen,  and  then  he  pays  the  money, 
and,  upon  office  found,  Frowicke  held,  the  king  should 
have  the  fee.  To  which  case  none  assented  ;  and  the  learn- 
ing of  conditions  precedent  had  been  so  often  settled  to 
the  contrary  of  late,  that  the  opinion  of  the  chief-justice 
seems  quite  unwarranted. 

After  some  debate  how  the  lessee  should  take  his  fee- 
simple,  whether  as  a  reversion  or  grant,  they  at  length 
concluded  he  should  take  it  as  an  enlargement  of  his  first 
estate,  which  was  merged  in  it.  When  these  points  were 
agreed,  tbe  other  doubts  arose  upon  the  act  of  attainder; 
and  then  it  was  argued,  whether  that  prevented  the  estate 
vesting  in  the  lessee  on  performing  tlie  condition. 

It  was  argued,  that  the  condition  could  not  have  any 
effect  if  tbe  privity  of  estate  was  dissolved  by  the  lessee 
aliening,  for  his  grantee  could  not  avail  himself  of  it; 
and  they  said  it  was  the  same  if  the  lessor  conveyed  away 
his  reversion,  which  is  really  done  ;  for  the  act  of  attainder, 
by  the  word  '•'•  forfeit, '^  has  given  it  to  the  king  in  posses- 
sion. And  they  endeavored  to  show  that  the  condition 
was  not  within  the  words  of  saving  in  the  act ;  but,  sup- 
posing it  was,  the  fee-simple,  when  vested  in  the  king, 
could  not  be  divested  out  of  him  and  given  to  the  lessee, 
without  monstrans  de  droit,  or  petition,  for  land  cannot 
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be  taken  out  of  the  king,  any  more  than  given  to  him, 
but  by  matter  of  record.  And  as  it  could  not  vest  in  the 
lessee  immediately,  it  was  one  of  those  cases  where  it 
sliould  never  vest,  though  a  petition  or  monstravs  de  droit 
were  sued.  So  it  would  have  stood  without  the  office; 
but  that  has  so  confirmed  the  seisin  of  the  queen,  that  the 
lessee's  claim  to  the  fee  is  utterly  destroyed.  And  of  this 
opinion  was  Manwood,  justice,  who  thought  the  fee  vested 
in  the  king  by  the  word  '■'■forfeit"  and  that  the  condition 
was  not  within  either  of  the  words  in  the  saving. 

But  all  the  other  justices  were  of  a  contrary  opinion; 
and,  first  of  all,  they  pronounced  the  office  to  be  ill  pleaded 
and  informal,  and  so,  as  it  had  no  effect,  they  considered 
the  case  as  if  none  had  been  found.  And  all,  except  Man- 
wood,  held  that  the  word  "/or/ezY"  did  not  vest  the  rever- 
sion in  the  king;  for  it  only  gave  a  right  which  he  had 
by  law  before,  and  the  king's  title  could  not  be  made  ap- 
pear but  by  record ;  so  an  office  must  always  be  found  to 
show  the  land  in  certain  ;  and  for  this  reason  it  was  that 
Stat.  33  Henry  VIII.,  c.  20,  was  made,  that,  in  case  of 
treason,  the  king  should  be  in  actual  and  real  seisin,  with- 
out office  or  inquisition  ;  but  this  happening  before  that 
act  is  not  remedied  by  it.  The  justices  spoke  to  the  otlier 
points  that  had  been  made,  and  they  held  that  no  privity 
was  necessary  on  the  part  of  the  lessor ;  but  that  the  con- 
dition was  an  agreement  real,  with  which  the  land  was 
charged  into  whatever  hands  it  came  ;  in  proof  of  which 
they  relied  on  Plessingtoii's  case,'  and  so  they  all  held  but 
Manwood.  And  Harper  argued  that  the  saving  in  the  act 
was  not  necessary  to  preserve  the  condition  to  the  lessee, 
for  the  act  was  merely  a  conveyance  to  the  king,  and  could 
not  be  meant  to  do  wrong  to  an  innocent  person ;  for  if 
the  pawnor  of  a  jewel  is  attainted,  the  king  cannot  claim 
without  paying  the  money  for  it.  And  Lord  Dyer 
thought  if  the  saving  was  necessary,  the  word  interest 
would  have  saved  the  condition  ;  but  Harper  thought  it 
was  not  saved  by  that  or  any  of  the  other  words.  It  was 
held  by  most  of  them,  that,  sup[)Osing  the  word  ^'■forfeit'' 
conve3^ed  the  possession  in  deed  to  the  king,  the  lessee 
must  have  been  driven  to  his  petition  of  m.oiistrans  dc  droit. 
But  some  of  them  were  of  opinion,  that  though  by  relation 
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of  the  office  (if  properly  found)  the  fee  would  be  in  the 
king  from  the  conimeneeraent  of  the. parliament  when  the 
lessor  was  attainted,  yet  it  was  chargeable  with  the  con- 
dition, and,  Avhen  that  was  performed,  should  be  immedi- 
ately divested,  without  petition  or  monstrans  de  droit ;  for 
if  it  could  not  vest  presently,  they  agreed  with  those  who 
said  it  could  not  vest  at  all ;  but  they  thought  the  con- 
clusion should  be  the  contrary  to  that  they  had  drawn ; 
and  they  said,  it  was  no  uncommon  thing  for  land  to  be 
divested  out  of  the  king  without  those  formalities,  as  in 
case  of  remitter. 

At  length  the  court  gave  judgment  against  the  grantee 
of  the  crown,  upon  the  ground  of  the  condition  being 
good,  and  having  been  performed.^ 

In  the  case  of  Alton  Woods  we  have  both  a  question  of 
forfeiture  and  a  grant  of  the  king.  There  the  case  was 
shortly  this  :  A  person  conveyed  by  fine  to  the  king  in  tail, 
and  afterwards  the  heir  of  the  conusor  being  attainted  of 
treason,  the  reversion  came  to  the  king,  who  makes  a  grant 
in  tail ;  after  this  an  act  was  passed  in  28  Henry  VIII., 
ordaining  that  the  land  should  be  adjudged  in  the  king  in 
fee-simple ;  the  said  fine,  or  any  other  thing,  to  the  con- 
trary notwithstanding,  with  a  saving  of  the  rights  of  all 
persons,  except  that  of  the  conusor  and  his  heirs.  This 
case  was  argued  in  the  Court  of  the  Exchequer,  where  the 
counsel  for  the  crown  (Coke  being  then  attorney-general) 
made  two  points  :  first,  that  the  grant  was  void  ;  secondly, 
admitting  it  to  be  good,  that  stat.  28  Henry  YIII.  had 
given  it  the  king  again.  In  support  of  the  first  point, 
it  was  said  that  the  king's  intent  was  to  grant  an  estate- 
tail  ;  which  he  could  not  by  law  do,  having  himself  only 
an  estate-tail ;  and  because  his  grant  cannot  take  eflPect  ac- 
cording to  his  intent  expressed  in  his  grant,  the  grant  is 
void,  and  shall  not  be  construed  to  pass  any  other  estate 
than  he  intended  to  grant.  On  the  other  side,  tAvo  objec- 
tions were  made  by  way  of  rules  to  govern  the  construction 
of  the  king's  grants  :  one  was,  that  the  grant  shall  enure 
as  it  lawfully  may,  and  so  shall  be  good  to  the  grantee  in 
possession  during  the  king's  life,  and  then  a  good  grant 
of  the  reversion  in  tail,  for  in  such  manner  the  king  might 
grant.     The  other  was,  that  grants  ex  gratia  speciali,  ccrtd 
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scicntid  et  vera  motn^  iniply  thiit  tlie  king  took  knowledge 
of  his  estate,  and  such  grants  shall  be  construed  as  strongly 
against  him  as  those  of  common  persons.  To  this  it  was 
answered,  that  it  would  be  a  violent  construction  to  make 
this  grant  inure  by  such  fractions  of  estates  ;  namely,  to 
the  grantee  in  tail  during  the  king's  life,  which  would  bo 
only  an  estate  par  autre  vie,  with  a  reversion  in  tail  in  the 
king,  and  then  to  grant  his  reversion  to  the  grantee  in 
tail,  upon  which  the  king  would  have  a  reversion  in  fee- 
expectant  :  all  which  was  wholly  contrary  to  the  king's 
intent.  And  as  to  the  two  rules  above  laid  down,  tliey 
said  there  was  another,  namely,  "  that  where  the  .king 
was  deceived  in  his  grant  the  grant  was  void;"  and  the 
other  two  were  true,  and  should  be  observed,  with  an  ex- 
ception that  they  did  not  contravene  this  important  one. 
As  to  the  second  point,  they  said  the  land  was  expressly 
given  to  the  king  by  the  act  of  parliament ;  and  the  sav- 
ing could  never  be  construed  to  protect  the  right  of  the 
person  possessed  of  the  land  so  given,  for  that  would 
be  repugnant  and  destructive  of  the  very  design  of  the 
act. 

To  this  reasoning  the  court  did  not  assent ;  but  Periam 
the  chief-baron,  and  Ewens,  against  Clerk,  were  of  opinion, 
as  to  the  first  point,  that  the  grant  being  ex  certCt  scientid^ 
etc.,  was  to  be  taken  as  strongly  as  against  a  common  per- 
son being  tenant  in  tail,  with  a  reversion  expectant,  in 
which  case  the  estate  would  be  derived  out  of  both  the 
estates,  and  none  should  avoid  it  but  the  issue  in  tail ;  and 
as  to  the  second  point,  they  held,  that  as  before  the  stat. 
28  Henry  VIII.  the  grant  was  voidable  by  the  issue,  it  was 
now  unavoidable,  for  by  the  act  the  estate-tail  was  utterly 
extinct  and  barred  forever. 

Upon  this  judgment  a  writ  of  error  was  brought,  and 
after  some  arguments  at  Serjeants'  Inn,  an  opinion  was  de- 
livered by  the  two  chief-justices,  and  Sir  Thomas  Gawdy 
in  the  Exchequer  Chamber,  contrary  to  the  judgment  in  the 
Exchequer,  and  the  reasons  they  went  upon  were  much  the 
same  as  those  already  urged  by  the  attorney -general ;  and 
in  this  they  were  confirmed  by  the  lord-keeper  Egerton 
and  the  lord  treasurer,  who  both  delivered  their  arguments 
in  court ^  to  the  same  eflect. 
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TliG  establishment  of  an  action  of  assiimpsii  upon  firm 
Action  of  ^ii<l  legal  grounds  as  a  substitute  for  debt  in 
assumpsit,  g^ses  of  simple  contract,  was  an  event  of  great 
consequence  in  the  course  of  remedial  proceeding.  This 
action  had  been  used  many  years  back,  but  had  always 
passed  sub  silentio  without  being  debated  at  all  in  court. 
But  of  late  the  validity  of  it  had  been  agitated,  with  some 
difference  of  opinion ;  the  Court  of  Common  Pleas  l>ad  held 
that  this  action  was  not  maintainable,  the  Court  of  King's 
Bench  that  it  was.  It  w^as  argued  by  those  who  held  the 
former  opinion,  that  the  wager  of  law  wdjich  was  only 
allowed  in  debt  would  be  taken  away  by  introducing  this 
action  of  assumpsit^  and  the  confidence  between  men  to 
which  the  old  notion  of  law-wager  paid  great  regard  be 
forever  destroyed ;  while  those  of  the  contrary  opinion 
thought  that  plea  was  objectionable  in  its  very  nature,  and 
that  it  was  full  time  to  put  defendants  to  some  other  proof 
of  their  payments  than  a  discharge  vouched  only  by  a 
man's  single  oath,  and  so  bring  the  trial  of  a  demand  from 
the  oath  of  the  party  and  his  compurgators  to  the  verdict 
ofajury(a>_ 

At  length,  in  44  Elizabeth  in  Slades  case,  the  point  was 
argued  before  all  the  judges,  and  it  was  resolved  by  them 

(a)  According  to  Lord  Coke,  it  was  the  growth  of  perjury  in  this  reign 
whicli  led  to  this  most  remarkable  result,  and  one  which  affords  a  singular 
illustration  of  the  powerful  operations  of  causes,  apparently  very  remote, 
upon  the  changes  observed  in  our  legal  history,  for  it  led  to  the  establishment 
of  a  new  form  of  action  (founded  by  a  mere  fiction  of  law  upon  the  suppo- 
sition of  implied  promises)  to  supersede  the  action  of  debt  to  whicli  wager 
of  law  was  incident.  Wager  of  law  (which  had  arisen  out  of  the  ancient 
Saxon  system  of  compurgators)  had  come  in  fact  to  this,  that  the  defendant 
denied  the  debt  on  oath,  and  so  was  allowed  to  go  quit.  It  was  found  in 
this  reign  tjiat  this  practice  had  led  to  great  perjury,  and  hence  the  new 
action  was  invented  in  order  to  get  rid  of  it ;  and  it  was  pretended  that 
wherever  men  were  indebted,  they  impliedly  promised  to  pay,  and  so  could 
be  sued  ujion  such  implied  promise,  a  monstrous  fiction,  and  one  extremely 
characteristic  of  the  pedantic,  subtle,  soi)histieal  spirit  of  the  age.  Instead 
of  a  plain  direct  alteration  of  the  law,  they  preferred  to  invent  a  fiction  to 
evade  it.  Tlie  reason  given  for  the  change  was,  "that  now  experience 
proves  that  men's  con.sciences  grow  so  large  that  the  respect  of  their  private 
advantage  rather  induces  men  to  perjury"  {Slade's  Case,  4  Coke's  Heps.,  74). 
And  Lord  Coke  observes,  "  I  am  surprised  that  in  these  days  so  little  con- 
sideration is  made  of  an  oath"  (Ibid.).  It  is  possible  that  the  cause  might 
be  found  in  those  cruel  and  oppressive  penal  laws  which  had  now  become 
part  of  the  policy  of  the  age.  And,  as  in  former  reigns,  they  had  been  di- 
rected alternately  against  Catholics  or  Protestants,  so  now  they  were  directed 
against  men  of  both  religions,  and,  no  doubt,  tended  to  tempt  men  to  per- 
jury, or  those  habits  of  concealment  and  deception  which  lead  to  it. 


CHAP.  XXXV.]  ACTION   OF    ASSUMPSIT.  405 

that  the  action  was  maintainable  •/  and  to  settle  the  ques- 
tion upon  principle  they  came  to  several  resolutions  :  First, 
they  resolved  that  although  an  action  of  debt  lies  upon 
the  contract,  yet  the  bargainer  may  have  an  action  upon 
the  case,  or  of  debt.,  at  his  election  ;  wliich  was  authorized 
by  precedents  so  far  back  as  the  reign  of  Henry  VIII., 
Henry  VII.,  and  Henry  VI.,  where  the  declarations  were, 
that  the  defendants  in  consideration  of  a  sale  to  them  of 
certain  goods  promised  to  pay  so  much  monej'.  They  re- 
solved again,  that  every  contract  executory  imports  in 
itself  an  assumpsit ;  for  when  any  one  agrees  to  pay  money, 
or  to  deliver  anything,  thereby  he  assumes  or  jxromises  to 
pay  or  deliver  it.  Therefore,  when  one  sells  goods  to  an- 
other, and  agrees  to  deliver  them  at  a  day  to  come,  and 
the  other  in  consideration  thereof  agrees  to  pay  so  much 
money  at  such  a  day,  in  that  case  both  parties  may  have 
an  action  of  debt,  or  an  action  ui^on  the  case,  on  assump- 
sit; for  the  mutual  executory  agreement  of  both  parties 
imports  in  itself  reciprocal  actions  upon  the  case  as  well 
as  of  debt. 

They  also  resolved  that  the  plaintiff  in  this  action  shall 
not  only  recover  damages  for  the  special  loss,  if  any,  but 
also  for  the  whole  debt ;  so  that  a  recovery  in  this  action 
would  be  a  good  bar  in  an  action  of  debt  upon  the  same 
contract,  and  so  vice  versa,  as  had  been  long  before  de- 
termined.^ And  they  resolved  that  an  action  upon  the 
case  is  as  well  a  formed  action,  and  contained  in  the  register 
as  an  action  of  debt. 

The  solemn  determination  of  this  question  confirmed 
the  practice  of  bringing  assumpsit  in  all  matters  of  con- 
tract. The  action  of  debt  being  consigned  only  to  in- 
stances where  the  wager  of  law  did  not  lie,  as  when  it 
was  grounded  on  a  specialty  on  an  act  of  parliament  which 
took  it  away,  for  rent  and  the  like.  In  order  to  accom- 
modate it  to  all  the  various  instances  in  which  it  was  ap- 
plied, new  forms  of  declarations  were  devised  ;  that  in  the 
present  case  alleged,  that  in  consideration  that  the  plain- 
tift',  at  the  special  instance  and  request  of  the  defendant, 
had  sold  to  the  defendant  such  and  such  grain  (naming 
it),  the  defendant  assumed,  and  faithfully  promised  that 
he  would  well  and  truly  pay  so  much  money.     This  was 

»  4  Kep.,  93.  =>  12  Edw.  IV.,  c.  13.    2  Eich.  III.,  c.  if. 
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drawn  with  a  retrospect  to  an  actual  promise.  Soon  after- 
wards was  formed  tlie  indebitatus  assumpsit,  where  the  dec- 
laration suggests  that  the  defendant  was  indebted  to  the 
plaintiff  in  so  much  money,  and  being  so  indebited,  he  as- 
sumed (or  promised)  to  pay.  Upon  the  trial  of  which  action, 
if  a  debt  was  proved  to  be  due,  the  law,  according  to  the 
above  resolution,  would  raise  a  jiromise,  and  thereby  satisfy 
the  whole  of  the  declaration.  The  same  of  other  forms, 
all  founded  upon  this  postulate  ;  as  quantum  meruit,  insimid 
computasset,  and  the  like,  all  which  were  inventions  of  a 
later  date,  being  indeed  framed  from  precedents  then  in 
use  for  actions  of  debt,  which  were  adopted  in  this  action 
hy  suggesting  ix 'promise. 

However,  these  being  all  cases  of  buying  and  selling, 
the  supposition  of  a  promise  was  generally  nothing  more 
than  was  really  the  fact  at  the  time  of  the  bargain,  or,  at 
least  the  considering  the  agreement  as  a  promise  to  pay 
was  easy  and  consistent.  But  when  the  idea  of  a  promise 
was  suggested  merely  to  comply-  with  the  form  of  the 
action,  and  was  not  absolutely  necessary  to  be  proved  on 
the  trial,  provided  a  debt  was  made  out,  it  was. seen  that 
other  duties  and  demands  might  be  claimed  in  an  action 
of  this  kind,  where  it  was  evident  that  no  actual  promise 
had  ever  been  made;  but  the  law  was  trusted  to  for  im- 
plying one,  where  there  was  proved  to  be  a  duty  incum- 
bent on  the  defendant  to  have  made  one.  These  actions, 
upon  promises  merely  implied,  were  of  a  very  liberal  con- 
ception, and  were  calculated  so  as  to  apply  themselves 
almost  to  all  purposes  of  redress.  The  nature  of  these  led 
into  much  debate  upon  considerations  to  raise  such  implied 
promises,  that  is,  whether  the  defendant  had  received  a 
reasonable  purchase  or  motive  to  make  the  promise  sug- 
gested, and  to  entitle  the  plaintifi'  to  call  upon  the  law  to 
substantiate  and  give  effect  to  it. 

We  have  before  seen  what  was  the  course  of  the  King's 

Actions  by  bill  in  Bcuch  \\\  tlic  rcigu  of  Heury  VII.,  in  entertain- 

Kiugs  Bench,   ^^^g  g^^^g  agalust  dcfendauts  by  bill  (a)  ;  though 

(a)  Tliat  is  a  bill  of  Middlesex,  as  it  was  called,  because  the  Court  of  King's 
Bench  sat  at  Westmin.'iter  in  Middlesex,  and  it  was  supposed  that  it  had  no 
proper  original  jurisdiction  except  in  the  county  where  it  sat;  an  erroneous 
notion  arising  out  of  the  clause  in  Magna  Charta  that  common  suits  between 
party  and  party  should  not  follow  the  king's  person,  as  the  Court  of  King's 
Bench  continued  to  do  some  time  after  the  charter,  sitting  in  the  county 
wHere  the  king  happened  to  be,  and  in  fact  sitting  in  his  court,  the  very 
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they  had  then  so  far  got  over  the  scruples  of  their  prede- 
cessors as  to  be  contented  with  evidence  ovly  of  a  person's 
being  in  custody  as  sufficient  to  give  jurisdiction  to  the 
court;  yet  they  expected,  as  indispensably  requisite,  that 
it  should  appear  he  was  once  in  custody  by  the  record  of 
bail.  To  procure  this  requisite  it  was  that  the}'  contrived 
about  that  time  the  process  of  bill  of  Middlesex  and  latitat ; 
which,  bringing  the  party  into  court  on  a  suggestion  of 
trespass,  after  bail  was  taken,  and  so  an  evidence  of  their 
custody  was  on  record,  they  could  proceed  regularly,  as 
against  a  person  in  custody  of  the  marshal,  according  to 
the  ancient  practice  of  the  court. 

These  were  the  notions  while  they  adhered  to  that 
primitive  requisite  of  custodj^  which  introduced  this  pro- 
cess, but  the  opinion  on  this  subject  was  now  totally 
changed.  A  more  advanced  state  of  learning  had  en- 
lightened the  present  age,  and  taught  them  that  fictions 
of  law,  as  they  are  contrived  for  the  purpose  of  attaining 
the  ends  of  justice,  are  to  be  encouraged  by  every  fair 
and  reasonable  intendment.  It  was  in  this  spirit  that 
they  now  argued  on  the  proceeding  by  bill.  As  the  court 
had  taken  upon  it  to  fashion  this  proceeding  originally  to 

style  and  title  of  the  court  being  to  tliis  day  Coram  Jiege,  before  the  king 
himself.  So  long  as  this  was  so,  the  court  could  not  directly  entertain  suits 
between  party  and  party,  neitlier  could  the  exchequer  for  the  same  reason. 
And  they  only  contrived  to  do  so  by  means  of  fictions;  that  of  the  King's 
Bench  being,  that  the  party  sued  had  committed  a  trespass  with  violence 
within  the  verge  or  precincts  of  the  king's  court,  and  was  in  custody  for  it; 
that  of  the  exchequer  being,  that  the  suitor  was  the  king's  debtor  and  en- 
titled to  crown  process  to  recover  in  a  debt  from  the  defendant.  But  so  soon 
as  this  state  of  things  ceased,  and  those  courts  became  fixed  at  Westminster, 
as  the  clause  in  Magna  Cliarta  no  longer  applied,  they  were  as  entitled  as 
the  Common  Pleas  to  entertain  suits  between  party  and  party.  The  fictions 
therefore  became  no  longer  really  necessary,  but  were  retained  nevertheless, 
notwithstanding,  or  perhaps  it  should  he  said  because,  they  multiplied  forms 
and  so  multiplied  fees.  Another  erroneous  notion,  the  source  of  ranch  use- 
less fiction,  was  the  notion  that  there  was  a  necessity  for  some  original  writ, 
or  some  writ  in  the  nature  of  an  original  writ,  to  commence  a  suit  between 
party  and  party.  In  the  CJourt  of  Common  Pleas,  the  court  first  erected  for 
such  suits,  the  original  writ  was  to  be  sued  out  of  Chancery  and  directed  to 
the  sheriff",  conmianding  him  to  cause  the  party  to  be  summoned  to  apj)ear. 
In  the  King's  Bench,  however,  the  bill  of  Middlesex  was  allowed  to  be  in  the 
nature  of  an  original,  the  party  sued  being  supposed  to  be  in  custody  of  the 
court,  so  that  no  further  i)rocess  was  necessary  to  bring  him  in  within  the 
jurisdiction  by  causing  him  to  appear,  appearance  being  personal.  And  as 
to  the  exchequer,  there  was  the  fictitious  writ  of  q^le  minus,  pretending  that 
the  plaintiflj  by  reason  of  the  debt  due  to  him  not  being  paid,  was  less  able 
to  pay  the  crown. 
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accommodate  it  to  the  ends  of  justice,  they  thought  they 
might  carry  this  discretionary  control  still  further.  From 
the  primary  requisite  of  actual  custody,  they  had  already 
so  far  deviated  as  to  be  contented  with  the  evidence  only 
of  custody ;  and  there  was  every  reason  for  dispensing 
with  this  formal  evidence,  and  suj)posing  a  defendant  in 
custody  of  course.  This  had  now  become  the  practice  of 
the  court;  and  bills  were  filed  against  persons  as  in  cus- 
tody of  the  marshal  who  never  were,  nor  were  ever  in- 
tended to  be  there.  Every  man  in  the  kingdom  was  con- 
sidered in  the  custody  of  the  marshal,  for  the  particular 
purpose  of  answering  to  a  bill  filed  against  him  in  the 
King's  Bench  ;  and  there  no  longer  remained  any  difference 
between  a  proceeding  by  original  and  by  bill,  excepting 
this  fiction. 

When  the  proceeding  by  bill  was  regarded  in  this  light, 
the  legal  considerations  resjiecting  it  were  a  little  changed. 
As  the  precept  of  bill  of  Middlesex  and  latitat  were  no 
longer  necessary  in  order  to  ett'ect  an  actual  custody,  and 
so  to  found  the  jurisdiction  of  the  court,  the  original 
bill,  resuming  its  primary  design,  was  considered  itself  as 
the  ground  of  the  court's  jurisdiction.  For,  as  in  the  first 
state  of  this  proceeding,  it  was  the  commencement  of  an 
action  against  a  real  prisoner,  so  now,  when  every  one  was 
supposed  a  prisoner,  it  became  the  warrant  to  the  court  in 
the  nature  of  an  original  writ;  and  the  bill  of  Middlesex 
and  latitat  issued  upon  it  as  process  to  bring  the  party  in 
to  answer  to  the  bill  filed. 

Thus  the  bill,  as  formerly,  still  gave  jurisdiction  to  the 
court,  upon  which  was  grounded  the  process  to  bring  the 
defendant  in ;  in  the  same  manner  as  the  original  war- 
rants the  process  issued  thereupon. 

The  settling  the  proceeding  by  bill,  upon  this  broad 
foundation,  put  the  King's  Bench  in  possession  of  a  more 
extended  jurisdiction  in  civil  matters.  This  court  here- 
after advanced,  by  very  quick  steps,  to  a  participation  of 
business  with  the  bench,  and  became  more  considered 
every  day  as  a  tribunal  for  common  pleas. 

Notwithstanding  that  actions  by  bill  were  modelled  in 
this  liberal  way,  when  against  persons  out  of  custody,  yet 
the  old  method  was  preserved  when  a  defendant  was  in 
custody  :  for  all  persons  in  the  marshal's  custod}^  were 
brouirht  into  court  to  have  the  bill  or  declaration  delivered 
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to  them  ;  and  such  as  were  in  the  custody  of  sheriffs,  or 
other  officers,  were  first  to  be  transferred  to  the  custody 
of  tlie  marshal  before  they  could  be  declared  against. 

The  ancient  method  of  proceeding  by  original  writ  un- 
derwent some  mutation,  from  the  change  "of      Actions b 
circumstances  anS  times  (a).     The  practice  of       o"ginai. 

(n)  As  already  seen,  suits  between  party  and  party  were  originally  sup- 
posed to  require  some  writ  to  ground  the  jurisdiction,  distinct  from  the 
process  to  the  party  to  bring  him  in.  In  the  real  actions  in  the  Common 
Pleas,  for  example,  the  original  writs  went  to  the  sheriff,  directing  him  to 
summon  the  defendant;  and  he  accordingly  returned  thereupon  that  he  had 
summoned  the  defendant,  wliicli  return  was  entered  of  record  ;  and  of  course 
the  defendant  could  not  controvert  it  in  the  action,  if  he  apjjeared  and  if  he 
did  not  appear,  the  plaintiff;  upon  such  return,  could  proceed  to  declare 
(Bingham's  Case,  2  Coke's  Reps.,  88).  In  other  actions  in  the  other  courts,  as 
ejectment,  which  might  lie  in  tlie  Queen's  Bench,  as  being  an  action  of  tres- 
pass, the  proceeding  would  be  by  bill  of  complaint  —  i.  e.,  against  a  party 
stated  and  .supposed  to  be  already  in  actunl  custody  —  so  that  the  process 
thereupon  to  the  defendant  would  not  be  mentioned  on  the  record,  and  the 
defendant  would  thereupon  next  appear  by  attorney  and  plead,  that  is,  to  the 
bill ;  whence  arose  the  practice,  remaining  to  tliis  dny,  of  there  being  no 
declaration  in  ejectment  other  than  the  bill  or  writ  [Ibid.,  82).  So  in  the 
next  reign  the  plaintiff  (alleged  to  be  debtor  to  the  queen)  brought  his  bill 
of  trespass  and  ejectment,  and  his  bill  of  complaint  against  the  defendant, 
supposed  and  stated  to  be  present  in  court  by  his  attorney  ;  and  the  process 
to  cause  him  to  appear,  venire  facias,  having  already  been  issued  and  served 
in  the  same  way  as  summons  on  an  original  writ  (Pelham's  Case,  1  Coke's 
Heps.,  3).  Thus  the  process  of  all  the  courts  implied  the  necessity  for  per- 
sonal appearance,  or  presence  in  court,  either  in  penson  or  by  attorney,  in 
order  to  conmience  the  suit.  The  practice  of  the  courts  had  greatly  altered 
the  process,  upon  the  general  principle  that  whatever  was  proper  process  to 
bring  the  party  sued  into  court,  was  the  commencement  of  the  action.  Thus, 
in  the  Court  of  Common  Pleas,  if  the  plaintiff"  sued  by  original  writ,  there 
ought  to  have  been  first  an  original  writ  and  a  capias  in  the  proper  county, 
and  then  a  testatum  capias  into  the  county  where  he  lived,  which  was  a  dila- 
tory procedure ;  and,  moreover,  on  an  original  writ  out  of  Chancery  there 
was  a  heavy  fee.  To  spate  expense,  therefore,  and  save  time,  the  courts 
allowed  other  and  shorter  process,  founded  on  a  supposed  original  writ,  which, 
in  point  of  fact,  was  not  issued  unless  there  was  a  demurrer,  on  which  all 
the  proceedings  must  appear  upon  the  record  ;  and  the  want  of  an  original 
writ  would  be  ground  for  a  writ  of  error.  These  writs,  however,  were  not 
really  necessary  for  the  purpose  of  jurisdiction,  as  courts  of  sovereign  juris- 
diction. The  only  use  of  an  original  v.'rit  was  to  direct  the  sheriff'  to  sum- 
mon the  party  sued,  and  the  importance  of  that  was,  that  properly  the 
defendant  was  not  liable  to  process  of  arre.st  until  he  had  committed  default 
in  not  appearing  upon  such  summons.  For  the  object  of  arrest  was  to 
compel  appearance,  and  if  a  party  appeared  without  arrest,  process  of  arrest 
was  not  called  for,  since  it  was  the  statutable  substitute  for  the  process  of 
attachment  of  goods  used  at  common  law  to  enforce  apjiearance.  For  this 
reason,  however,  the  original  writ  was  discontinued,  and  the  first  process 
really  issued  was  the  capias,  or  process  of  arrest.  So,  for  the  same  reason, 
the  bill  in  Middlesex,  as  it  was  called  in  the  original,  in  that  court,  was 
never  really  filed,  and  the  latitat  was  the  first  process  really  issued  [Dyer,  118; 
VOL.  V.  —  35 
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the  sheriff  to  take  p]edo;es  of  prosecuting  before  he  ex- 
ecuted the  orig-inal  had  Ions;  ceased ;  and  it  had  become 

Cro.  Car.,  259  ;  1  Kel.,  598).  Tlie  writ  of  latitat,  indeed,  was  more  ancient, 
but  it  was  in  this  respect  substantially  similar  in  nature  (Kensey  v.  He>jv:ood, 
2  Lord  Bai/m.,  881 ;  Brown  v.  Babbinijton,  ibid.).  The  statute,  it  was  said, 
only  applied  to  the  want  of  an  orjfrinal  after  verdict,  leaving  the  law  as  it 
was  before  upon  a  judgment  by  default,  and  upon  error  such  a  judgment 
could  still  be  reversed  for  want  of  an  original  writ.  Yet  in  practice  no  such 
writ  was  issued,  as  it  went  only  to  the  slieriff^  and  upon  it  be  issued  some 
process  of  summons  to  the  party,  which  was  all  that  was  material,  and  an 
original  writ  was,  if  necessary,  sued  out  afterwards,  but  if  it  was  not  sued 
out  in  time,  error  would  lie  for  the  want  of  it  [Dismo  v.  Shirley,  Yelv.,  108). 
Moreover,  it  was  said  there  was  a  difference  between  a  bad  original  and  no 
original,  and  that,  by  the  terms  of  the  statute,  only  the  want  of  an  original 
was  aided,  not  a  bad"  one  (Harrison  v.  Falstaw,  ibid.,  109).  Yet  the  original 
could  be  supplied  even  after  verdict,  before  the  record  removed  (Saunders  v. 
Cotlington,  ibid.,  166).  The  process  really  issued  was  summons,  or  capias 
{Tathill  V.  Milton,  ibid.,  158),  and  process  whereon  to  ground  testatum  was 
returnable  of  course  [Palmer  v.  Price,  2  Scdk.,  589).  The  true  commence- 
ment of  the  action,  it  was  considered,  was  the  process  which  brougiit  the 
defendant  in  ;  and  as,  by  the  course  of  the  Common  Pleas,  such  process 
(called  a  writ  of  clausam  /regit,  or  a  supposed  trespass,  which  would  allow  of 
an  arrest)  was  issuable  before  the  serving  of  a  proper  original  writ,  and  was 
used  as  process  to  bring  the  defendant  in,  and  upon  such  process  lie  was 
arrested,  the  suing  of  such  writ  was  deemed  a  commencement  of  the  action. 
For  what  was  or  was  not  a  commencement  of  the  action  in  that  sense  must, 
it  was  considered,  be  determined  by  the  course  of  the  court.  And  that  was 
the  reason  why  a  bill  in  the  King's  Bench  was  held  as  the  original  there,  and 
the  want  of  it,  aided  by  verdict  by  the  18  Elizabeth,  c.  xiv.,  within  the 
words,  "want  of  any  writ  original,"  etc.  (Hobnrt,  204).  The  statute  was 
expounded  liberally,  and  the  result  was  that  original  writs  were  no  longer 
issued.  This  was  an  abuse  wholly  contrary  to  law.  The  result  of  that  was, 
that  the  parties  to  be  sued  were  no  longer  summoned,  but  process  of  arrest, 
either  capia.<  in  the  common  pleas,  or  latitat  in  the  King's  Bench,  was  issued 
in  the  first  instance,  upon  which  he  was  at  once  arrested.  That  the  requir- 
ing special  bail,  or  bail  to  the  action  —  i.  e.,  for  the  amount  of  the  demand 
or  claim  in  the  action  —  was  an  abuse  is  manifest,  because  so  lately  as  within 
a  few  years  after  the  close  of  this  reign,  in  the  reign  of  James  I.,  it  was 
taken  as  clear  law  that  "  the  capias  is  but  mesne  process,  which  is  out 
of  doors  by  the  appearance  of  the  party"  (Tuthill  v.  Milton,  Yelverton's 
Reps.,  158)  —  that  is  to  say,  that  the  only  object  of  it  was  to  enforce  appear- 
ance, and  that  therefore  bail  ought  only  to  be  taken  for  appearance.  And, 
further,  that  it  ought  only  to  be  issued  after  default  of  appearance  on  sum- 
mons [Ibid.].  It  has  already  been  seen,  in  noticing  the  statutes  8  Henry  VI. 
and  Henry  VII.,  as  to  process  of  arrest  and  bail,  that  upon  the  general 
words  in  the  statutes  allowing  process  of  capias  in  default  in  appearance  on 
summons,  and  requiring  the  sherifl'  to  take  bail,  the  practice  of  the  courts, 
grounded  on  a  large  judicial  construction,  had  established  a  right  to  take 
not  only  bail  for  appearance  [i.  e.,  common  bail,  as  it  was  called),  but  bail 
to  the  action  (i.  e.,  special  bail,  as  it  was  called,  or  bail  to  satisfy  debt  and 
costs  upon  judgment).  This  was  entirely  by  force  of  practice,  and  the  whole 
system  of  process  of  arrest  and  bail  was  grounded  either  upon  the  unwritten 
jiractice  or  the  express  rules  of  the  dili'erent  courts  upon  the  subject.  It  was 
found  that  the  practice  was  abused,  as  of  course  it  would  be,  the  practice 
itself  being  a  gross  perversion  of  the  statutes.     The  same  thing  can   be 
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the  usage  to  put  in  the  place  of  real  ones  only  nominal 
pledges.     After  this  it  was  no  longer  of  any  use  to  serve 

shown  clearly  in  another  way,  viz.,  that  if  it  were  intended  to  require  such 
special  bail  to  answer  for  the  condemnation  money,  the  statute  would  have 
required  that  security  should  be  taken  to  "stand  to"  the  law,  or  to  do  right 
in  the  suit,  or  some  equivalent  words,  for  it  was  held  on  a  recognizance  to 
have  the  party  in  court,  ad  slandum  juri  in  hcec  parte,  that  the  efit?ct  of  the 
latter  words  was  that,  although  the  party  had  appeared,  yet  if  he  had  been 
condemned  in  the  suit,  and  had  not  paid  the  money,  then  the  bail  should 
answer  for  it;  and  this  was  put  entirely  on  those  latter  words,  ad  slandum 
juri,  which,  it  was  said,  did  "  import  the  whole,  and  include  all  that  was  to 
be  done,  as  well  in  the  course  of  the  suit  as  the  eflect  of  it,"  viz.,  execution, 
which  was  but  part  of  the  party's  standing  to  the  law,  and  this  was  distin- 
guished from  the  other  part  as  to  appearance  {Barnes  v.  Worlich,  Yelv.,  59). 
It  is  obvious  that  the  form  of  the  bail-bond  upon  process  of  arrest  would 
dejjend  upon  mere  practice.  At  the  time  of  the  above  statute,  it  appears 
that  the  practice  was  to  require  a  recognizance  from  the  bail  that  the  defend- 
ant should  upon  due  notice  appear,  and  also  that  if  he  sliould  be  condemned 
in  tlie  action  and  should  not  pay,  tliat  they  wouhl  answer  to  the  plaintiff  for 
the  amount.  And  the  latter  part  of  the  condition  depended  upon  the  former, 
so  that  if  there  was  no  right  to  ajjpearance  (for  want  of  proper  notice),  then 
the  bail  were  not  liable  for  the  amount  (Margrave  v.  lingers,  Yelv.,  52).  That 
it  was  only  mere  practice  which  required  such  special  recognizances  of  ])ai], 
appears  from  this,  that  in  certain  actions,  as  in  actions  uj)on  penal  statutes 
or  against  executors,  only  common  bail  was  required  [St.  George's  Case, 
Yeh\,  53).  By  the  general  practice,  however,  special  bail  to  answer  for  the 
condemnation  money  was  required.  That  the  whole  practice  of  requiring 
special  bail,  or  bail  to  answer  the  amount  of  the  judgment,  was  an  abuse, 
and  could  have  been  repressed  by  tlie  courts  by  mere  rules  of  practice,  is 
manifest  from  the  fact  mentioned  by  the  author  that  the  Court  of  Common 
Pleas,  in  the  course  of  this  reign,  made  an  order  that,  in  actions  where  the 
debt  or  damages  did  not  amount  to  £20,  the  defendant  should  put  only  in 
common  bail.  The  whole  subject  of  arrest  and  of  bail  was  in  truth  regu- 
lated by  mere  practice,  and  left,  as  the  author  observes,  to  mere  usage,  with 
the  exception  of  that  rule.  And  no  subject  more  illustrates  the  importance 
of  the  power  of  the  courts  to  regulate  their  own  practice.  The  neglect  of 
the  courts  to  regulate  the  practice  of  arrest  and  special  bail,  and  the  gross 
abuses  which  prevailed,  led  to  the  statute  of  t'harles  II.,  which  deserves 
notice  here.  The  13  Charles  II.,  st.  2,  c.  2,  recited  that  by  the  ancient  and 
fundamental  laws  of  the  realm,  when  any  person  was  arrested  by  any  pro- 
cess issuing  out  of  the  courts  at  Westminster,  in  any  common  plea,  at  the 
suit  of  any  common  person,  the  true  cause  of  action  ought  to  be  set  forth  in 
the  writ,  whereby  the  defendant  may  have  certain  knowledge  of  the  cause 
of  suit,  and  the  officer  may  know  how  to  take  securities  for  the  appearance 
of  the  defendant:  and  enacted,  that  no  person  arrested  on  a  writ  in  which 
the  true  cause  of  suit  was  not  expressed,  and  for  which  the  defendant  would 
be  bailable  by  the  ancient  statute  of  Henry  VI.,  should  be  forced  to  give 
security  for  ai)pearance  beyond  a  certain  limited  sum  named:  and  further, 
that  upon  appearance  for  such  persons  by  attorney,  the  bonds  so  given  for 
ap[)earance  should  be  discharged.  This  enactment  was  general  and  distinct, 
and  applied  in  every  case  of  arrest ;  and  it  was  only  by  practice  that  special 
bail  was  taken  in  the  way  of  security  in  the  action  for  the  sum  recovered 
and  costs.  This  act,  it  was  shown,  gave  the  courts  full  power,  or  rather 
imjilied  that  they  had  such  power,  as  tiiey  undouijtedly  had,  to  make  regula- 
tions for  the  purpose  of  carrying  out  this  act,  and  preventing  the  abuses 
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the  original,  or  summons,  upon  it,  and  therefore  a  practice 
begun  of  suing  it  out,  and  getting  it  returned,  of  course, 
without  doing  anything  upon  it ;  and  as  the  courts  had 
long  ceased  to  keep  that  tight  hand  upon  the  process  of 
capias  as  they  did  in  the  reign  of  Edward  III.,  and  plain- 

their  own  neglect  had  caused.  On  the  statute  13  Charles  II.,  it  was  said  that 
the  statute  was  meant  to  prevent  oppression  in  requiring  special  bail  where 
there  was  not  cause,  or  no  great  cause  of  action ;  and,  therefore,  in  serious 
cases,  even  on  a  general  latitat,  the  court  could  order  special  bail  as  on  affi- 
davit of  a  serious  cause  of  action,  tliough  it  should  seem  that  the  proper 
way  was  to  move  for  a  special  writ  upon  the  affidavit,  and  then  upon  such 
writ  special  bail  could  be  required  [Roberts  v.  Siinysby,  1  Sid.,m~).  Thus  it 
was  moved  in  another  case  to  have  a  special  latitat  [i.  e.,  with  the  ac  cliam 
clause),  even  where  the  party  meant  to  declare  only  for  trespass,  where  it 
was  stated  to  have  been  a  great  injury,  as  mayhem;  and  it  was  said  by  the 
court,  that  upon  affidavit  of  that  they  would  direct  a  special  writ  to  be 
issued,  and  upon  that  there  could  be  special  bail  required.  And  qucere,  if  it 
should  be  in  an  action  on  the  case  upon  affidavit  of  great  damage?  [Ibid., 
27G).  In  another  case  it  was  said  that  special  bail  should  only  be  required 
under  the  statute  where  by  the  rules  of  the  court  it  was  requirable  before, 
and  that  neither  before  nor  after  could  the  ac  etiam  be  inserted  in  order  to 
require  special  bail,  unless  the  cause  expressed  appeared  to  be  of  real  value, 
as  debt,  trover,  etc.;  but  where  special  damage  might  arise  only  upon 
grounds  laid  specially  in  the  declaration,  there  special  bail  could  not  be 
required  [Chetman  v.  Venner,  1  Sid.,  183).  And  so  in  an  action  on  bond  to 
perform  covenants;  as  the  damages  were  wholly  uncertain,  the  court  could 
not  allow  special  bail  until  ascertained  by  reference  to  the  master  what  the 
amount  of  damage  might  be;  for  otherwise,  it  was  said,  bail  might  be  en- 
forced when  the  cause  of  action  was  extremely  trivial  [Booths,  by  Butler,  1 
Sid.,  63).  Under  these  statutes  it  is  obvious  that  the  courts  had  ample  au- 
thority to  frame  rules  of  practice,  which  should  require  affidavit  and  a 
judge's  order  to  allow  of  an  arrest.  That  course,  however,  was  not  onlv  not 
taken,  but  a  contrary  practice  was  established,  allowing  arrest  at  the  pleasure 
of  the  plaintifi;  a  power  greatly  abused  to  the  purpose  of  extorting  security 
for  demands,  perhaps  excessive,  even  if  not  entirely  ill-founded.  Hence  a 
series  of  statutes,  with  a  view  to  effecting  that  which  judicial  regulation  of 
the  practice  could  easily  have  effected,  viz.,  placing  the  power  of  arrest 
under  judicial  control.  The  V2  George  I.,  c.  29,  continued  and  confirmed  by 
various  statutes  (43  George  III.,1  and  8  George  IV.,  c.  71),  directed  the  courts 
to  recjuire  an  affidavit,  and  enabled  them  to  require  a  judge's  order  to  au- 
thorize arrest  on  mesne  process.  Here  again,  however,  the  practice  of  the 
courts  fell  very  far  short  of  the  intentions  of  the  legislature,  and  failed  to 
carry  out  their  object.  The  judge's  order  was  only  required  in  cases  of  dam- 
ages, and  tiie  affidavit  was  not  allowed  to  be  controverted,  unless  it  could  be 
conclusively  answered;  and  even  then,  it  was  after  the  arrest  liad  been 
effected,  the  writ  being  issued  at  the  pleasure  of  the  suitor,  and  even  the 
order  a  mere  form  (Bell  v.  Rogers,  12  Price,  194  ;  M'Guinis  v.  M'Carlney,  6 
D.  &  R.,  24).  The  statutes,  however,  did  not  allow  of  arrest  in  cases  under 
£40;  but  it  is  manifest,  that  the  real  evil,  the  allowing  of  arrest  on  affidavit, 
was  little  checked  by  ttiis  enactment,  which  could  not  aflect  cases  of  exces- 
sive demands.  Finally,  the  uniformity  of  process  act,  3  and  4  William  IV., 
c.  39,  perpetuated  the  mischief,  by  allowing  actions  to  be  commenced  by 
process  of  arrest  and  1  and  2  Vict.,  c.  110,  required  an  affidavit  of  debt,  and 
of  intention  to  abscond. 
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tiffs  had  been  in  the  habit  of  taking  it  out  of  course  in 
the  othce  when  the  old  process  was  spent,  without  apply- 
inf^  to  the  court  for  leave  so  to  do:  as  this  had  long  been 
the  usage,  it  happened,  when  they  began  to  return  the 
original  of  course,  and  the  old  process  upon  it  of  summons, 
and  attachment  dropped,  that  the  first  writ  the  defendant 
heard  of  was  the  capias. 

These  changes  were  effected  after  the  reign  of  Edward 
III. ;  but  it  is  not  easy  to  fix  the  period  when  they  hap- 
pened, or  trace  the  steps  by  which  they  were  brought 
about.  These  are  points  of  practice  which  are  scarcely 
ever  touched  upon  hy  the  books,  as  they  rarely  came  un- 
der the  consideration  of  the  court. 

However,  the  original  was  for  the  most  part  still  pre- 
served, with  all  its  legal  forms:  it  was  first  issued,  was 
the  ground  of  the  action,  and,  as  such,  stated  the  matter 
of  the  action  specially,  being  also  regularly  rehearsed  as  a 
part  of  the  declaration.  Consistently  with  this  the  pro- 
cess oi  capias  was  also  special ;  and  a  copy  of  the  original, 
and  the  whole  of  the  proceeding,  was  in  the  ancient 
mode. 

Notwithstanding  this  was  the  general  practice,  there  is 
an  order  made  by  tlie  Court  of  Common  Pleas  in  15  Eliza- 
beth, which  intimates  that  attorneys  had  ventured  to  de- 
viate still  further  from  the  old  practice,  and  used  to  take 
out  process  of  capias  without  any  original  to  warrant  it: 
for  it  is  there  ordered,  that  no  clerk  shall  make  any  process 
unless  the  original  writs  thereof  be  first  taken  out  in  the 
remembrance  of  the  filazer  of  the  county  where  the  action 
is  commenc*ed.  And  that  attorneys  might  not  evade  this 
regulation  by  making  out  the  process  themselves,  it  is  by 
the  same  order  further  provided,  that  the  filazer  and  his 
clerk  only  shall  make  the  process  thereof,  upon  pain  of  the 
attorney  or  clerk  paying  such  fine  as  the  court  shall  im- 
pose.^ This  was  a  symptom  of  the  practice  which  took 
place  in  the  following  reigns.  It  remained  for  those  times 
to  establish  these  novelties;  to  model,  transform,  and 
trans[»ose  the  writ  and  process,  in  a  manner  which  has 
totally  disguised  the  regular  order  of  proceeding,  and  in- 
troduced no  small  degree  of  perplexity  and  confusion. 
Notwithstanding  the  order  of  court  above  mentioned,  this 

»  Prax.  Ut.  Banc,  37. 
35* 
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new  practice  received  great  encouragement  from  the  stat. 
18  Elizabeth  of  jeofail,  which  makes  the  want  of  an  orig- 
inal no  longer  an  error  on  the  record. 

The  precipitating  the  process  of  capias  in  this  manner 
was  productive  of  some  evils ;  for  as  the  law  now  stood, 
it  does  not  appear  but  that  a  defendant  was  liable  to  be 
arrested  and  held  in  custody,  till  he  put  in  bail,  in  every 
action  where  a  capias  lay  ;  though  the  debt  or  damages 
were  but  forty  shillings,  and  just  sufficient  to  give  juris- 
diction to  the  court.  The  Common  Pleas  took  this  into 
'consideration  ;  and  in  24  Elizabeth  made  an  order  that,  in 
all  actions  personal,  a  defendant  upon  a  capias^  returned 
against  him  c&pi  corpus^  or  i^eddidit  se,  making  appearance 
in  proper  person,  shall  put  in  good  bail;  and  that  in  all 
actions  personal,  where  the  debt  or  damages  do  not  amoun^ 
to  £20,  the  party  shall  be  admitted  to  common  bail.^ 
This  gave  relief,  at  least,  in  actions  sued  in  the  Common 
Pleas. 

Whether  the  King's  Bench  made  any  formal  order  of  the 
like  kind,  in  actions  brought  there  by  original,  or  a  prac- 
tice analogous  to  this  obtained  there,  after  this  alteration 
in  the  Common  Pleas,  does  not  appear  in  this  reign.  But 
it  rather  seems,  by  some  cases,  in  after  times,  that  this 
point  of  special  bail  was  left  to  usage,  without  any  formal 
order  about  it.  However,  there  could  not  be  the  same 
doubt  as  to  bills  of  Middlesex  and  latitats;  which,  being 
for  trespass,  and  containing  no  specific  demand  of  debt  or 
damage,  as  they  were  not  to  be  governed  by  any  regulation 
of  that  kind,  still  continued  in  their  full  force;  and  de- 
fendants were  thereupon  obliged  to  give  special,  or  as  it 
was  then  called,  good  bail,  without  knowing  the  cause  of 
action. 

That  defendants  might  not  be  harassed  by  attending  at 
a  distance  from  home,  it  was  ordered  by  the  Court  of  Com- 
mon Pleas,  in  15  Elizabeth,  that  no  attorney  shall  sue  an 
action,  other  than  debt,  but  in  the  proper  county,  where 
the  cause  of  action  arose,  without  leave  of  the  court ; 
under  penalty  of  forty  shillings  for  the  first  otlence,  and 
expulsion  for  the  second.^  A  method  was  taken  to  oblige 
sheriffs  to  execute  process  with  regularity.  Not  content 
with  the  proceeding  by  attachment,  the  Court  of  Common 

1  Prax.  Ut.  Banc,  62.  '  Ibid.,  58. 
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Pleas  in  15  Elizabeth  made  an  order,  that  sheriffs  and 
their  deputies  shall  return  allwrits  and.  common  process 
that  shall  be  delivered  to  them,  or  of  record,  and  deliver 
them,  or  send  them  returned  into  that  court  within  eis^ht 
days  after  they  are  returnable,  under  the  penalty  of  forty 
shillings.^ 

]Many  orders  were  made  at  different  times  by  the  Court 
of  Common  Pleas  to  regulate  the  issue  and  conduct  of 
process  and  proceedings ;  by  v/hich  the  several  departs 
ments  of  the  filazers  and  prothonotaries  were  distinctly 
marked,  their  duties  enumerated,  and  such  a  course  of 
things  ordained,  under  divers  penalties  for  the  breach  of 
it,  as  contributed  to  prevent  any  unfair  application  of 
writs,  or  other  abuse  in  practice.^ 

The  action  of  tjedioiw  firm ce,  which  had  been  getting  into 
practice  ever  since  the  reign  of  Henry  VIL, 
did,  during  the  long  reign  of  Queen  Elizabeth,     ^J'"'"^'^"'- 
establish  itself  as  the  regular  and  only  remedy  for  obtain- 
ing possession  of  freeholds  and  inheritances,  and  for  trying 
of  titles.    The  reports  of  this  time  are  full  of  ejectments  {a). 

(a)  The  application  of  this  action,  by  force  of  mere  practice,  under  the 
sanction  of  the  courts,  to  tlie  purpose  of  recovery  of  possession  of  the  free- 
hold or  trial  of  the  title  thereto,  is  one  of  the  most  remarkable  illustrations 
of  the  power  of  the  courts  over  their  ])ractice,  and  their  capacity,  by  means 
of  that  power,  of  effecting  great  improvements  in  procedure.  The  action,  as 
has  been  seen  in  the  previous  volume,  and  in  earlier  portions  of  the  present, 
was  originally  a  remedy  for  a  termor  or  lessee,  and  was,  in  fact,  grounded  on 
a  lease,  and  was  a  remedy  for  recovery  of  the  possession  ;  not  like  real  actions 
of  the  freehold.  But  as  it  had  been  found  possible  to  apply  the  action  of 
forcible  entry,  which  was  originally  a  remedy  for  the  freeholder,  as  a  remedy 
for  the  termor,  by  allowing  him  to  sue  in  the  name  of  the  freeholder,  and  al- 
lege his  own  ouster  as  the  disseisin  of  the  freeholder,  and  obtain  restitution 
of  his  own  possession  as  a  restitution  of  the  seisin  of  the  freeholder,  so  it  was 
found  possible  to  apply  the  action  of  ejectment,  originally  and  primarily  a 
remedy  for  the  termor,  as  a  remedy  for  the  freeholder,  by  allowing  him  to  sue 
in  the  name  of  the  lessee.  At  first  this  was  the  real  lessee,  and  the  real 
holder  of  a  term,  granted  by  the  claimant  of  tiie  freehold,  or  some  one  whose 
estate  he  had ;  but  afterwards  a  lease  was  made  by  the  claimant  for  the  pur- 
pose of  suing  in  this  action  in  the  name  of  the  lessee.  The  advantages  of  it 
were  obvious ;  it  was  far  more  speedy,  far  more  easy,  and  far  more  simple 
and  available.  And  if  the  claimant  recovered  possession,  either  actual  or  in 
the  person  of  a  lessee,  he  practically  obtained  all  tiiat  he  could  obtain  in  a 
real  action.  It  was  necessary  to  sue  in  the  name  of  a  lessee,  for  the  courts 
could  not  alter  the  forms  of  this  or  of  any  other  action.  This  was  entirely 
beyond  the  power  of  the  courts,  as  is  shown  by  the  fact  that  for  centuries 
these  forms  had  to  be  adhered  to  long  after  they  were  obsolete,  and  they  were 
only  altered  in  our  own  time  by  statute.  This  of  itself  shows  the  absurdity 
of  the  idea  thrown  out  too  hastily  by  Lord  Hale,  and  taken  up  too  hastily 

'  Prax.  Ut.  Banc,  54.  « Ibid.,  34-72. 
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It  is  remarkable  that  this  action,  which  produced  so  re- 
markable a  change  in  the  method  of  trying  titles  as  to 

by  the  author,  that  the  action  arose  out  of  a  mere  dictum  in  the  time  of  Ed- 
ward IV.,  as  if  tiie  courts  by  mere  dicta,  or  even  tlie  most  solenm  decisions, 
could  alter  the  forms  of  actions,  or  the  effect  of  judgments.  It  was  totally 
beyond  their  power  to  alter  the  forms  of  the  actions  or  the  judgment  therein ; 
and  it  is  strange  that  the  author  should  have  forgotten  that  the  original  writs 
were  settled  by  autiiority  of  parliament,  and  that  it  required  the  authority 
of  parliament  to  allow  tlie  chancery  to  issue  writs  in  condmili  casu.  One  of 
ihe  oldest  actions  in  the  law  was  the  writ  of  quare  ejecit  infra  terminum,  and 
the  writ  of  ejectione  firmoe  was  framed  on  the  authority  of  that  statute  as  far 
back  as  the  time  of  Edward  I.,  and  in  both  actions  the  term  was  recovered. 
And  Dyer  said,  that  before  then  the  judgment  was  only  that  he  should  re- 
cover his  term  [Dyer,  226).  And  Fitzherbert  says:  "  Where  a  man  leaseth 
for  j'ears,  and  afterwards  the  lessor  ejecteth  the  lessee,  or  a  stranger  ejecteth 
him  of  his  term,  the  lessee  shall  have  a  writ  of  ejectione  firmce. ;  and  on  this 
he  shall  recover  his  term  again  if  the  term  be  not  ended."  And  he  says  in 
a  note,  that  if  the  term  was  ended,  the  plaintiff  could  recover  his  damages, 
and  that  in  17  Henry  VIII.,  such  judgment  was  given,  that  the  jdaintifF 
should  recover  his  term  and  his  damages  [Fitz.,  N.  B.,  220).  So  that  the 
only  question  that  ever  arose  was  whether,  when  the  term  was  ended,  the 
plaintiff  could  recover  his  damages?  and  there  never  was  any  question  that 
the  party  could  recover  his  term  in  either  action.  But  it  was  a  remedy  for 
a  termor  or  lessee,  and  its  forms  could  not  be  changed  but  by  statute.  The 
courts,  however,  although  they  could  not  alter  the  nature  of  the  action,  could 
alter  its  use  and  application,  by  means  of  their  practice.  And  this  they  did, 
by  alhjwing  the  claimant  of  the  freehold  to  sue  first  in  the  name  of  the  lessee, 
under  an  existing  lease  ;  next,  in  the  name  of  a  lessee  under  a  lease  made  for 
the  pur[)ose  of  trying  the  title ;  and  lastly,  in  the  name  of  a  supposed  lessee. 
As  the  suVjstance  of  the  action  was  the  right  to  enter  and  make  the  lease,  it  did 
not  matter  whether  there  had  been  a  lease  or  not,  and  as  it  was  not  material, 
the  courts  did  not  allow  it  to  be  put  in  issue.  This  was  within  their  province 
as  a  matter  of  mere  practice,  and  so  they  ordered  it.  Just  as  in  an  action  of 
detinue,  the  bailment  was  immaterial,  or  in  an  action  of  trover  the  finding; 
the  gist  being  the  riglit  to  the  possession.  By  force  of  the  practice  of  the 
courts,  proof  of  actual  lease  and  ouster  were  dispensed  with  where  there  was 
an  actual  tenant,  and  judgment  was  allowed  to  be  recovered  against  a  nom- 
inal defendant  under  the  name  of  the  casual  ejector,  in  case  of  default  by  the 
actual  tenant,  who  might  not  be  an  actual  occupant  (  Yelverton's  Reps.).  And 
statutes  recognized  this  practice,  and  spoke  of  judgment  against  the  casual 
ejector  (4  Geo.  IL,  c.  xxviii.).  By  degrees,  in  the  same  way,  the  allegations 
of  entry  and  expulsion  of  the  supf)osed  lessee  came  to  be  equally  nominal,  and 
therefore  not  traversable;  and,  by  the  practice  of  the  courts,  the  real  de- 
fendant was  compellable  to  admit  lease  and  custom  —  that  is,  if  he  desired  to 
defend  the  action  at  all  f  Odinghall  v.  Jackson,  Yelv.,  225).  Still  for  a  long 
while  the  lessee  was  a  real  person  and  a  real  lessee;  and,  indeed,  the  action 
was  really  available,  for  a  lessor  and  a  lessee  would  often  apparently  be  the 
party  really  suing,  and  sometimes  would  really  be  ejected,  for  in  this  reign 
and  the  next  the  declarators  in  ejectment  have  all  the  appearance  of  stating 
real  facts,  and  were  i)leaded  to  upon  these  facts  [Aijles  v.  Choppin,  ibid.,  183). 
But  sometimes  it  should  seem  that  the  lease  and  entry  were  merely  nominal, 
and  the  expulsion  in  like  manner  assumed,  for  it  was  held  in  the  reign  of 
James  V.  that  a  mere  servant  of  the  pretended  owner  was  a  sufficient  tres- 
passer and  ejector,  and  he  who  had  the  true  title  might  bring  the  action 
against  master  or  servant  ( Wilsom  v.  Weddell,  ibid.,  144).     Lord  Hale  con- 
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render  all  the  old  remedies  obsolete,  had  been  applied  to 
that  purpose,  and  had  derived  its  whole  authority,  orig- 

sidered  there  was  a  connection  between  the  subject  of  forcible  entry  and 
ejectment;  and  there  appears  to  be  no  donbt  that  tlie  idea  of  the  application 
of  ejectment  to  the  recovery  of  the  freehold  was  derived  from  the  procedure 
on  tlie  statutes  of  forcible  entry.  It  was  settled  at  this  time  that,  though  it 
only  lay  nominally  between  those  who  had  the  freehold,  yet  practically  it 
was  available  for  the  protection  of  the  termor.  For  if  the  freeholder  had 
made  a  lease  for  years,  and  had  afterwards  expelled  the  lessee,  the  proceed- 
ing for  forcible  entry  might  be  in  his  name  against  the  parties  actually  ex- 
pelling the  lessee,  and  yet  that  restitution  might  be  made,  not  to  him,  but  to 
the  termor,  thus  suing  in  his  name,  and  thus  of  course  against  the  will  of 
the  freeholder,  who  had  liimself  directed  the  expulsion.  The  cases  cited 
show  that  the  procedure  upon  a  forcible  entry  could  be  adapted  to  the  pro- 
tection of  the  termor,  although  taken  nominally  in  behalf  of  the  freeholder, 
by  alleging  an  expulsion.  And  it  is  easy  to  see  how  this  could  be  applied  to 
the  action  of  ejectione  firmce,  in  order  to  make  it  available  for  the  trial  of  the 
title  of  the  freehold,  by  the  claimant  of  the  freehold  bringing  it  in  the 
name  of  the  termor  —  first  a  real  person  and  actual  termor,  next  a  real 
person  and  a  nominal  termor,  and  lastly  a  mere  nominal  party,  sup- 
posed to  be  termor.  These  would  be  merely  successive  changes  in  the 
practice  of  the  action  which  involved  no  change  in  its  form  or  character ; 
and  such  were  the  stages  and  changes  it  went  through  before  it  was  thoroughly 
adopted  by  the  practice  of  the  courts  to  the  trial  of  freehold  titles.  This  had 
been  held  in  this  reign,  in  the  case  of  Lord  Norris,  who,  having  made  a 
lease  for  years  to  A.,  several  being  indicted  for  a  forcible  entry  upon  the 
possession  of  ^.,  and  disseisin  Lord  Norris  and  expelling  A. ;  although  Lord 
Norris  withstood  the  restitution,  yet,  nolens  volens,  it  was  granted  to  redress 
the  wrong  done  to  the  termor,  who,  by  the  indictment,  was  found  to  be  ex- 
pelled ( Yclr.,  81).  And  so  it  was  held  in  the  reign  of  James  I.,  in  the  case 
of  Sir  Audrey  Nowell,  where  several  were  indicted  for  a  forcible  entry  into  a 
house,  the  freehold  of  Sir  Audrey,  and  whereof  one  Tracy  was  tenant,  and 
for  disseizing  Sir  Audrey  and  expelling  Tracy;  and  although  Sir  Audrey 
moved  that  no  restitution  should  be  had  (fur,  in  truth,  the  entry  of  those  who 
were  indicted  was  by  the  command  of  Sir  Audrey  upon  Tracy),  and  it  was 
objected  that  restitution  ought  only  to  be  made  of  the  freehold  ;  and  Sir  Au- 
drey, who  was  supposed  to  be  deceased,  did  not  require  it,  but  the  contrary, 
yet  restitution  was  granted  in  respect  of  Tracy,  the  lessee,  for,  in  regard  tlie 
indictment  is  a  record  by  whicii  the  disseisin  of  Sir  Audrey  and  the  expulsion 
of  Tracy  appeared,  tlie  court,  in  its  discretion,  ought  to  repone  the  wrongs 
done  in  their  several  degrees,  and  that  was  to  restore  Tracy  first,  who  was  ex- 
pelled, and  thereupon  the  restitution  of  the  freehold  followed  as  a  conse- 
quence. But  if  the  indictment  had  been  only  of  a  disseisin  without  an  ex- 
pulsion, there  no  restitution  could  be,  unless  on  the  prayer  of  him  who  had 
the  freehold  {Sir  Audrey  Nowell's  Case,  Yeli:,  HI).  Tlie  reason  was  that  the 
possession  of  the  tenant  is  the  seisin  of  the  landlord,  so  that  putting  back  the 
tenant  was  a  continuance  of  the  seisin  in  the  landlord.  But  to  render  the 
remedy  applicable  to  the  protection  of  the  termor  it  was  necessary  to  show 
an  expulsion.  And  in  ejeclione  firmce  an  expulsion  was  alleged.  There  was 
nothing  in  the  statutes  of  forcible  entry  to  prevent  a  peaceable  entry  by  a 
party  having  a  right  of  entry.  In  Plow<len,  92,  it  is  laid  down  that  if  a 
person,  having  a  right  of  entry,  has  done  any  act  so  that  tiie  disseizee  might 
have  an  action  against  him  if  he  was  a  stranger,  the  law  saith  that  rather 
than  he  shall  be  punished,  it  shall  be  an  entry  and  remitter  to  him  (Ploicden, 
92).     It  was,  indeed,  held  that,  where  the  right  of  entry  is  disputed,  and  an- 

2B 
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inally,  from  no  other  judicial  sanction  than  the  dictum  we 
before  related  in  the  time  of  Edward  IV.,  which  was  sue- 
other  party  is  in  actual  possession,  so  that  tliere  is  reason  to  believe  an  entry 
will  be  resisted,  the  proper  mode  of  regaining  possession  was  by  the  action 
of  ejectment,  which  action,  it  was  said,  had  been  devised  for  the  very  purpose 
of  affording  a  peaceable  yet  not  dilatory  remedy  f(jr  parties  having  riglits  of 
entry  {Sir  Moiie  Finch's  Case,  2  Leon.,  13-1 ;  Bartktt  v.  Viner,  Cults,  252).  Thus 
out  of  the  practice  of  the  courts,  suggested  in  one  action  and  reversed  in  the 
other,  the  action  of  ejectment  was  applied  to  the  trial  of  titles  generally.  In 
the  course  of  this  reign  it  was  laid  down  that  in  the  action  of  ejectment  the 
plaintiff  should  recover  possession  of  the  land,  and  should  have  execution  by 
writ  of  habere  facias  possessionein ;  and  it  was  also  said  that  at  that  day  all 
titles  to  land  are  for  the  greatest  part  tried  in  actions  of  ejectment,  and  it 
was  the  only  action,  it  was  said,  in  which  judgment  was  given  for  the  recovery 
of  the  possessions  (Alden's  Case,  5  Coke's  Beps.,  105).  For  that  reason,  a 
judgment  in  ejectment  was  not  final,  for  it  was  only  on  the  right  to  the  pos- 
session, which  might  be  altered ;  and  hence  it  was  said,  in  the  same  reign, 
that  the  recovery  in  a  real  action  was  final,  except  that  a  writ  of  right  might 
be  brought  as  the  last  and  final  remedy,  for  that  otherwise  great  oppression 
miglit  be  done,  as  if  tiiere  should  not  be  an  end  of  suits,  then  such  man 
might  infinitely  vex  him  who  had  riglit  by  suits  and  actions,  and  in  the  end 
compel  him  to  relinquish  his  right ;  all  which  was  remedied,  it  was  said,  by 
the  rule  and  reason  of  the  common  law,  which  was,  that  when  any  one 
brought  a  real  action,  and  was  barred,  he  and  his  heirs  were  barred  of  their 
entry,  and  were  put  to  the  writ  of  right  —  their  last  and  final  remedy  —  the 
neglect  of  which  rule,  by  introducing  trials  of  rights  and  titles  of  inheritance 
in  personal  actions,  i.  e.,  actions  of  ejectment,  in  which  there  was  no  end  and 
limitation  of  suits,  had  produced  great  inconveniences,  infiniteness  of  suits, 
contrarieties  of  verdicts  and  judgments,  and  the  continuance  of  litigation  for 
twenty,  thirty,  and  forty  years  {Ferrer's  Ckise,  6  Coke's  Reps.,  7).  The  statute 
of  limitations  of  Henry  VlII.,  it  is  to  be  observed,  only  limited  real  actions, 
not  actions  of  ejectment,  because  at  that  time  they  were  not  used  for  trial  of 
titles  or  freeholds,  but  now  they  were ;  and  hence,  lor  the  reasons  just  men- 
tioned, the  statute  of  James  I.  was  framed,  wliich  limited  rights  of  entry  and 
actions  in  ejectment.  The  action  being  in  its  nature  possessory  and  grounded 
on  a  right  of  entry,  it  was  necessarily  in  the  first  instance  against  the  tenant 
in  possession  ;  but  then  at  common  law,  upon  principles  deduced  from  the 
analogies  afforded  by  real  actions,  the  landlord  or  reversioner  could  apply  to 
come  in  and  defend,  as  otherwise  he  might  be  deprived  of  his  land  by  collu- 
sion of  the  tenant  with  the  claimant  {Fenwick's  Case,  1  Salk.,  257).  There 
was,  indeed,  so  far  an  analogy  between  real  actions  and  ejectment,  that  as  to 
the  possession  of  the  land,  ejectment  was  a  real  action,  so  that  in  a  judgment 
in  ejectment  there  could  be  scire  facias  against  a  party  in  possession  { Withers 
V.  Harris,  1  Salk.,  258).  And  it  was  the  practice  of  the  courts  to  let  the  land- 
lord in  to  defend  the  action  in  order  to  try  the  title  {Fowler  v.  Fairclaim,  1 
Co.  Bla.).  In  a  certain  sense  the  action  was  considered  a  real  action,  as  it 
was  for  recovery  of  real  property.  For  although  the  term  recovered  was 
jiersonal,  quatenus  it  is  a  chattel,  it  is  real ;  quatenus  it  concerned  land. 
The  reason  of  the  scire  facias  in  ejectment  was  that  the  land  was  bound 
by  the  recovery,  and  that  makes  a  title  to  the  recoverer.  If  there  is 
tenant  for  years  with  reversion  in  fee,  tenant  for  years  is  ousted,  and  he  in 
reversion  disseized  at  common  law,  the  remedy  for  the  tenant  for  years  was 
ejectment,  and  assize  for  the  reversioner.  Then,  if  the  lessee  for  years  ob- 
tained judgment  against  the  disseizor  for  the  terra,  tiiat  made  him  a  title 
{Proctor  V.  Johnston,  1  Lord  Raymond's  Heps.,  G70).     In  all  real  actions  at 
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ceeded  by  the  adjudication  in  the  time  of  Henry  VII.  So 
common  had  they  now  become,  that  excepting  assizes, 
precipe  quod  reddat,  and  formedons  now  and  then,  real  ac- 
tions are  hardly  to  be  met  with. 

As  ejectments  were  brought  to  their  height  in  this  reign, 
so  were  actions  upon  the  case,  which  were  now  the  most 
usual  remedies  in  most  matters,  whether  of  tort  or  contract. 
However,  debt  used  sometimes  to  be  brought,  and  there  are 
records^  which  contain  the  wager  of  law  (a). 

The  learning  of  estates,  which  had  revived  under  Henry 
VIII.,  attended  with  the  circumstance  of  uses,  The  learning  of 
continued  to  take  up  much  of  the  attention  of  estates. 
courts.  Other  statutes  of  that  reign,  besides  that  of  uses, 
had  given  occasion  to  debate  on  points  of  this  sort,  par- 
ticularly the  statute  of  wills,  which,  by  enlarging  the 
powers  of  alienation,  set  much  landed  property  at  large, 
to  become  the  subject  of  future  litigation.  To  this  may 
be  added  the  dissolution  of  the  religious  houses,  which 
had  a  ptrodigious  effect  in  multiplying  the  causes  of  ju- 
dicial determination.  So  frequently  do  matters  of  real 
property  recur ;  so  thoroughly  were  they  argued,  and  so 
solemnly  determined  upon,  that  it  would  be  difficult  to  say 
what  points  had  not  been  more  or  less  sifted.  Recoveries, 
fines,  estates,  with  their  properties  and  incidents,  were 
discussed  in  all  shapes,  and  under  all  circumstances. 

There  had  not  yet  been  a  period  of  our  law  when  ques- 
tions were  so  learnedly  considered.  Whatever  we  have 
before  said  of  the  time  of  Henrj''  VIII.  may  be  repeated 
of  this  in  higher  terms.  Besides  general  argument,  upon 
principle  and  solid  rejlsoning,  they  called  in  to  their  aid 
the  decisions  of  cases  in  former  times :  these  were  now 

common  law,  whenever  tenant  of  the  freehold  made  default,  the  reversioner 
or  remainder-man  had  a  right  to  come  in  and  defend  the  possession,  because 
if  judgment  were  had  against  tlie  tenant  in  possession,  it  turned  the  estate  of 
those  l)ehind  to  a  right.  This  was  expressly  also  allowed  by  an  ancient  stat- 
ute (the  statute  of  Westminster  2,  c.  iii.)  as  to  real  actions,  and  was  as  to  the 
action  of  ejectment  expressly  confirmed  by  a  modern  statute,  the  11  George 
II.,  c.  xix.  {Lord  Mansfield,  C.  J.,  Fairclaim  and  Fowler  v.  Goiuer,  1  W.  Black. 
3r)9). 

(a)  The  action  of  detinue,  though  in  form  like  debt,  was  really  for  a  wrong, 
i.  €.,  for  the  wrongful  detention  of  goods,  the  bailment  being  mere  form,  and 
the  substance  and  ground  of  action  being  the  detention  [Baleman  v.Allman, 
Oro.  Eliz.,  866).  As  it  was  subject,  like  debt,  to  usage  of  law,  tiie  action  of 
trover  was  substituted  for  it,  which  was  an  action  on  the  case,  just  as  assump- 
sit was  substituted  for  debt. 

^  Coke's  Entries, 
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quoted  more  }irofa.sc]y  than  ever,  since  they  liad  lately 
come  into  the  hands  of  everybody  by  })rinting  the  Year- 
Books.  Cases  were  almost  a  new  kind  of  learning  in  the 
law,  and  they  were  a})plied  and  reasoned  upon  wnth  great 
dexterity.  This  led  to  greater  length  of  argument,  as  well 
as  furnished  more  authentic  materials,  upon  wliich  to 
found  it ;  nobody  spoke  but  from  authority,  and  it  was  ex- 
pected that  everything  should  have  its  precedent;  both 
sides  had  theirs,  and  the  negative  as  well  as  the  affirmative 
of  almost  every  question  was  rested  on  authorities.  This 
made  it  necessary  to  weigh  with  much  judgment  the  cases 
quoted,  to  make  sure  of  the  facts  upon  which  they  arose, 
and  the  ground  of  law  upon  wdiich  they  were  determined. 
They  were  compared  and  examined  ;  differences  were  in 
this  manner  often  discovered  between  the  former  determi- 
nation and  that  under  debate,  to  which  it  had  been  endeav- 
ored to  apply  it.  Upon  these,  distinctions  were  struck 
out ;  cases  seemingly  opposite  were  often  reconciled  by 
these  distinctions,  and  the  true  principles  of  decisions  were 
often  extracted  from  determinations  apparently  contradic- 
tory. _ 

This  was  the  style  of  great  law  arguments  at  tliis  time, 
and  that  in  which  they  have  run  ever  since.  Our  law  is 
the  work  of  ages ;  and  being  formed  by  the  adjudications 
of  courts  as  well  as  by  statutes,  it  follows,  from  its  very 
structure,  that  no  position  ought  to  carry  with  it  the 
weight  of  authority,  unless  it  refer  to  some  rule  or  princi- 
ple well  founded,  or  else  to  some  particular  instance  sanc- 
tioned by  a  judicial  decision  {a).  This  must  alwaj'S  have 
been  the  0})inion  of  lawyers,  long  before  adjudged  cases 
got  commonly  into  the  hands  of  the  world  ;  but  now,  when 
a  series  of  decisions  for  many  years  hack,  and  those  taken 
down  by  persons  properly  appointed,  had  been  printed 
(the  Year-Books),  it  became  only  more  usual  and  more 
fashionable  to  call  in  the  aid  of  some  case  to  support  every 
proposition  of  law. 

The  judges  entered  so  fully  into  matters  argued  before 

(a)  It  is  impossible  even  to  understand  statutes  without  reference  to  legal 
principles.  Tims  Lord  Coke  again  and  again  observes,  "how  necessary  it  is 
lor  the  understanding  of  an  act  to  know  what  the  common  law  was,  and  the 
reason  of  it"  ("2  Inst.,  300).  For  "to  know  (says  he)  what  the  comuKm  law 
was  before  the  making  of  any  statute  (wliereby  it  may  be  known  whether 
the  act  was  introductory  of  a  new  law  or  affirmatory  of  the  old),  is  the  very 
lock  and  key  to  set  open  the  windows  of  the  statute"  [Ibid.,  308). 
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tbera,  that  the  opinion  of  the  court  often  contained  a  his- 
tory of  the  point  of  law  in  question,  with  all  its  incidents : 
and,  not  content  witli  determining  the  single  point  before 
them  in  issue,  they  would  set  about  resolving  solemnly  a 
string  of  propositions,  some  of  them  intimately  connected 
with,  but  some  of  them  collateral  to,  it :  such,  however, 
which  would  naturally  follow  from  the  main  question, 
either  as  conclusions  or  corollaries.^ 

Notwithstanding  the  number  of  questions  upon  real 
property  which  were  argued  in  the  courts  of  common  law, 
many  were  prevented  from  appearing  there  by  the  course 
of  conveyancing  now  in  use.  Many  estates  were  thrown 
into  trust,  and  under  that  denomination  became  subjects 
of  inquiry  into  the  Court  of  Chancery.  There  a  new  sort 
of  learning  arose  upon  these  matters  of  confidence ;  the 
practice  of  the  law  was  thereby  enlarged,  the  scope  of 
study  extended,  the  objects  of  litigation  multiplied,  and  a 
new  turn  given  to  tlie  old  law,  upon  which  these  acces- 
sions were  engrafted.  If  estates  took  a  new  appearance 
when  clothed  with  ums,  they  were  quite  disfigured  by  the 
fashion  superinduced  on  them  by  trusts.  To  preserve  the 
ancient  established  rules  of  law  inviolate,  and  give  efficacy 
to  these  new  doctrines,  was  a  ditficulty  which  law^yers  were 
now  constrained  to  reconcile  ;  and  this  constituted  a  new 
modification,  if  not  an  entire  new  species,  of  equitable 
law. 

As  the  increase  of  commerce  brought  personal  property 
into  higher  consideration,  the  learning  concerning  it  in- 
creased in  magnitude.  The  reports  of  this  reign  contain 
more  questions  upon  personal  rights  and  contracts,  in  one 
shape  or  other,  than  perhaps  those  of  all  the  preceding 
reigns  put  together.  The  law  of  private  rights  in  general 
became  more  settled  and  better  understood. 

The  conveyances  to  uses  were  those  in  common  practice, 
with  very  little  alteration,  except  that  they 
were  more  encumbered  with  substitutions  of 
estates,  and  with  provisos,  covenants,  and  conditions,  all 
couched  in  a  minuteness  and  prolixity  of  language  which 
had  been  gradually  increasing  ever  since  the  beginning 
of  Henry  VIII.'s  reign,  both  in  deeds  and  in  acts  of  })ar- 
liament.     These  conveyances  were  mostly  covenants  to  stand 

'  1,  2,  3,  4,  5  Reps.,  passim. 
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seized,  and  otlier  covenants.  The  conveyance  by  lease  and 
release,  invented,  as  we  have  seen,  in  tlie  reign  of  Henry 
VIII.,  does  not  seem  as  yet  to  have  been  very  common, 
for  there  is  no  precedent  of  one  in  any  of  the  books  of 
precedents  of  this  period.^  Feoffments  were  rarely  made 
use  of  but  when  possession  was  to  be  gained,  or  w^herethe 
estate  was  small  and  the  objects  of  conveyance  few,  and 
the  parties  could  not  easily  bear  the  expense  of  the  other 
voluminous  instruments.. 

The  nature  and  properties  of  uses  underwent,  in  this 
reign,  a  more  complete  investigation  than  they 
had  received  before.  Their  origin  and  progress, 
with  the  operation  of  the  statute  upon  them,  were  can- 
vassed in  every  point  of  view  ;  and  this  whole  branch  of 
learning  w^as  settled  upon  such  princi|)les  as  have  governed 
it  ever  since.  The  law  of  uses  and  trust,  when  thus  re- 
duced into  a  system,  became  more  refined  and  subtle, 
though  less  vague  and  intermediate,  than  it  had  been  in 
former  periods. 

Among  other  jjoints  which  had  been  agitated  in  the  last 
reign,  that  concerning  the  interest  and  power  of  the 
feotfees  w^as  again  brought  forw^ard,  and  w^as  debated  with 
various  success.  In  the  10th  of  the  queen,  this  question 
arose  in  a  peculiar  way,  in  the  case  of  Delaniere  and  Barn- 
ard. The  case  was,  that  Robert  and  his  wife  being  tenant 
in  special  tail,  with  remainder  to  Robert  in  general  tail, 
remainder  to  Simon  in  fee.  Here  Robert  enfeolfed  D., 
who,  before  the  stat.  27  Henry  VIII.,  enfeoffed  B.,  who 
enfeofled  Simon,  the  remainder-man  in  fee,  and  he  enfeolied 
the  defendant  Barnard,  on  whom  (after  the  death  of  Robert, 
tlije  first  feoffor,  and  of  the  feoffees)  the  heir  of  the  sur- 
viving feoffee  entered  for  reviving  the  use  to  the  plaintiff", 
who  was  the  w^ife  of  Robert.  The  doubt  in  this  case  arose 
entirely  upon  the  feoffment  of  Simon,  the  remainder-man  ; 
for  it  was  agreed  on  all  sides  that  the  feoffments  by  Robert 
to  D.,  and  by  D.  to  B.,  were  all  defeasible  after  the  death 
of  Robert  by  the  feoffees,  who  might  enter  to  the  use  of 
the  wife  of  Robert.  But  it  was  said  that,  when  Simon 
made  a  feoffment,  he  gave  quite  another  thing  than  he  re- 
ceived hy  the  feoffment  made  to  him,  for  he  gave  his  use 
of  the  fee-simple,  which  he  had  upon  a  good  and  indefeasi- 

^  Boke  of  Bee.  and  West's  Symbol. 
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ble  estate.  And,  therefore,  it  was  argued  for  the  defendant 
Barnard,  that  Simon  had  given  a  good  and  indefeasible  es- 
tate under  the  stat.  1  Richard  III.,  which  confirms  all  estates 
made  by  cestui  que  use  against  the  feoffor  and  his  heirs,  and 
all  others  claiming  o\\\y  to  the  use  of  the  said  feoffor  at 
the  time  of  the  gift  made,  and  as  the  feoffees  claimed  to 
the  use  of  Simon,  as  well  as  to  the  use  of  the  estate-tail ; 
and,  therefore,  said  they,  the  feoffees  are  barred  from 
claiming  their  fee-simple,  because  it  was  legally  given  to 
Barnard.  Not,  therefore,  being  able  to  have  their  ancient 
fee-simple,  they  must  have  a  new  one,  or  none  at  all ;  and 
as  to  that,  theji  said  he  had  no  legal  claim  to  any  but  the 
old  ;  and  if  he  had  another  there  could  not  be  two  fee- 
simples  of  the  same  land,  which  would  not  be  allowed  by 
law,  and  he  could  not  have  less  than  a  fee.  And  in  this 
manner  they  concluded  that  the  feoffees  had  no  right  of 
entry  under  the  particular  circumstances  of  this  case. 

To  this  it  was  answered  that  the  cestui  ciue  use  within 
the  Stat.  1  Richard  III.  is  cestui  que  use  in  possession,  and 
not  in  reversion  or  remainder;  and  the  feoffees,  as  they 
claimed  not  only  to  his  use,  but  to  the  use  of  cestui  que  use 
in  tail,  are  not  barred  ;  and  as  the  present  feoffment  was 
not  within  the  letter,  so  neither  was  it  within  the  intent 
of  the  act,  which  would  never  give  such  power  to  him  in 
reversion  or  remainder  who  had  no  right  to  the  profits ; 
and  they  said  such  a  power  would  lead  to  all  sorts  of  con- 
fusion. They  said,  when  Robert  made  the  feoffment,  he 
had  full  power  to  do  it  by  the  stat.  1  Richard  III. ;  and 
the  fee-simple  passed  most  completely  till  regress  made  by 
the  feoffees,  which  they  miglit  do  aftev  his  death,  if  there 
was  no  obstacle  but  his  feoffment ;  for  that  being  good 
onl}^  against  those  claiming  to  the  use  of  the  feofi^rand 
his  heirs,  and  the  feoffees,  after  his  death,  claiming  not  to 
the  use  of  his  heirs,  but  to  the  use  of  the  wife,  thepresent 
plaintiff,  they  were  not  restrained  from  entering  by  the 
statute.  But,  in  the  meantime,  the  fee  being  taken  out 
of  the  feoffees  by  the  feofihient*  the  use  in  fee  was  taken 
out  of  Simon,  and  discontinued  until  the  feoffees  had  made 
their  regress. 

This  being  the  great  difference  between  a  feoffment 
made  by  the  feoftees  and  by  cestui  que  use,  in  the  first  in- 
stance, if  the  near  feoffees  have  notice  of  the  first  uses 
(whether  the  feofiment  was  upon  consideration  or  not),  or 
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if  they  liad  not  notice,  and  the  feoft'ment  was  without  con- 
sideration, in  such  cases  the  new  feottees  would  be  seized 
to  the  first  uses.  But,  in  the  second  instance,  if  the  cestui 
que  use  may  lawfully  make  a  feoflment  (which  is  the  pres- 
ent case),  all  the  ancient  uses  are  discontinued,  though  the 
feoffee  had  notice,  and  there  was  no  consideration.  For 
all  the  first  estate  out  of  which  the  uses  were  to  arise,  was 
thereby  taken  out  of  the  feoffees,  and  a  new  estate  made 
by  the  authority  of  the  statute,  which  estate  was  always 
to  be  to  the  uses  newly  expressed,  and  to  no  other.  Thus, 
then,  the  use  to  Simon  was  discontinued,  so  that,  having 
only  a  right  to  a  use  in  remainder,  and  not  an  actual  use 
in  fact,  he  could  alien  none.  In  respect  of  that  use,  there- 
fore, he  could  do  nothing  effectual,  nor  could  anything  he 
did  be  executed  by  the  statute  of  uses,^  that  statute  con- 
veying no  possession  to  a  right  of  use,  but  only  to  a  use 
in  esse.  Tlie  feoft'ment  of  Simon,  they  said,  was  not  within 
stat.  1  Richard  III.,  not  only  because  his  was  a  use  in  re- 
mainder, but  because  it  was  only  a  right  to  a  use ;  if,  there- 
fore, it  was  not  warranted  by  that  statute,  it  was  a  feoff- 
ment at  common  law,  and  no  such  feoffment  at  common 
law  could  take  away  the  entry  of  the  feoffees.^ 

This  point  was  argued  at  least  ten  times  ;  and,  at  length, 
all  the  justices  agreed  that  the  entry  of  the  heir  of  the 
feofliee  was  lawful,  and  the  use  being  revived  in  the  wife, 
it  was  immediately  executed  in  her  by  the  stat.  27  Henry 
VIII.  They  all  saw  how  dangerous  it  would  be  to  allow 
cestui  que  use  inj'emainder,  by  release  or  other  act,  to  hinder 
the  feoffees  from  entering  to  revive  the  particular  uses, 
and  that  no  such  mischief  could  be  intended  by  the  statute 
of  Richard  III.  Another  point  was  started,  and  took  up 
some  debate ;  this  was,  as  the  uses  were  revived  only  to 
the  wife  in  tail,  remainder  in  tail  to  the  heirs  of  the  body 
of  the-husband,  in  what  person  the  use  in  fee-simple  should 
be  revived :  some  argued  it  was  extinguished,  and  so  re- 
sulted to  the  feoffee  ;  others  said  it  was  revived  to  Simon, 
others  maintained  that  it  should  be  in  Barnard ;  and  reasons 
were  given  for  the  disposal  of  it  in  each  of  these  three 
ways.  But  this  making  no  part  of  the  cause  before  the 
court,  the  chief-justice  Catline  waived  giving  any  opinion 
on  a  matter  that  appeared  to  carry  some  difficulty  in  it.^ 

1  27  Hen.  VIII.  '  10  Eliz. ;  Plowd.,  351.  »  Ibid.,  352. 
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In  the  case  of  Dame  Baskerville,  this  point  of  the  entry 
of  the  feoffees  was  again  agitated.  A  person  cestui  que  use 
in  taih^  remainder  over  in  tail,  remainder  to  himself  in  fee, 
made  a  feoffment  in  fee  to  his  own  use  for  life,  and  then 
to  his  eldest  son  and  his  wife  for  life,  remainder  to  them 
in  special  tail,  remainder  to  the  right  heirs  of  the  feoffor; 
after  this  came  the  stat.  27  Henry  VIII. ;  the  father  then 
died,  the  son  and  his  wife  entered,  and  are  seized  of  the 
estate-tail  executed  by  the  statute.  In  this  state  of  things 
it  was  made  a  question,  whether  the  feoffees  might  enter, 
and  divest  the  [)Ossession  out  of  him  and  his  wife,  and 
revive  the  use  according  to  the  ancient  entail.  And  it  was 
the  opinion  of  Dyer  and  Manwood  that  the  entry  of  the 
feoffees  was  unlawful,  for  two  reasons :  one,  because  the 
fee-simple  of  the  use  was  legally  passed  away,  and  the 
right  of  the  feoffees  bound  by  stat.  1  Richard  III.,  so  that 
the}'  could  not,  by  their  entry,  recover  their  ancient  fee- 
simple  ;  secondly,  because  the  son  and  heir  could  not  have 
any  other  estate,  contrary  to  his  own  act,  and  contrary  to 
stat.  27  Henry  VIII.,  so  that  he  could,  not  be  remitted  to 
his  ancient  use :  this  opinion  was  reported  in  Chancery, 
and  Catline  and  Saunders  joined  in  it.^ 

The  above  opinion  seems  not  to  correspond  with  what 
was  agreed  on  all  sides  in  Delamere  ami  Barnard,  about 
the  feoffment  by  a  particular  tenant.  In  the  following., 
which  is  commonly  known  by  the  name  of  Lord  Paulett's 
case,  this  matter  was  spoken  to  more  explicitly  than  in 
the  last,  or  any  former  occasion.  A  feoffment  was  made 
to  the  use  of  the  wife  of  the  feoffor  for  her  life,  if  the 
feoffor  survived  her ;  then  to  the  use  of  the  feoffor,  and 
of  such  person  as  he  should  happen  to  marry  for  their  lives, 
for  a  jointure,  with  remainder  over  in  fee;  after  this  the 
remainder-man  in  fee,  together  with  the  feoffees,  and  with 
the  privity  and  consent  of  the  feoffor,  joined  in  a  feotf"- 
ment  to  new  feoffees,  to  other  uses,  and  the  feoffor  levied 
a  tine  to  the  other  uses.  Then  the  wife  died,  and  he  took 
another,  and  died  ;  after  which  the  second  wife,  by  com- 
mand and  assent  of  the  first  feoffees,  and  after  five  years 
since  the  fine,  entered  to  revive  the  use,  declared  in  the 
first  feoffment  to  the  second  wife.  It  was  much  debated 
whether   this   entry   was    lawful.     Alonson   and    Harper 

1  15  and  16  Eliz.    Dyer,  329,  17. 
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thought  that  the  entry  \yas  lawful ;  and  they  even  thought 
that  the  second  wife  need  not  have  the  consent  of  the 
first  feoffees ;  because  they  were  barred  of  all  right  and 
interest  in  the  land  by  stat.  27  Henry  VIII.,  which  vested 
all  the  estate  and  title  of  the  feoftees  in  those  who  had 
the  use,  in  the  same  manner,  quality,  form,  and  condition 
as  they  had  the  use.  They  thought  the  possibility  of  a 
future  use  to  the  second  was  reserved  and  preserved  in 
the  custody  of  the  law ;  and  if  anything  was  left  in  the 
feolFees,  it  was  only  a  power  and  authority  to  make 
an  entry,  which  was  no  interest  in  right  in  the  land ; 
from  all  which  they  concluded  that  nothing  passed  by 
their  feoffment  to  the  new  feoifees.  Monson  and  Harper 
so  far  differed,  that  the  former  thought  that  if  the  feoffees 
had  a  title  to  enter  to  revive  the  use,  then  the  feoffment 
would  be  an  impediment  to  the  entry,  and  that  such  feoff- 
ment was  a  disseisin  to  the  particular  tenant.  The  latter 
did  not  agree  to  that.  But  Man  wood  and  Dyer  assented 
to  the  opinion  of  Monson,  relying  upon  a  case  in  the  time 
of  the  late  queen,  where  the  remainder-man  in  fee  en- 
feoffed a  stranger  in  the  absence  of  the  tenant  for  life ;  and 
though  the  tenant  for  life  occupied  during  his  life,  this 
was  held  a  sufficient  feoffment  of  the  fee ;  and  to  this  the 
chief-justice  Wray  and  chief-baron  Saunders  agreed. 

It  was  the  opinion  of  Manwood  and  Dyer  that  though 
the  future  use  was  in  abeyance,  and  in  nubibus,  and  in  no 
certain  or  known  person,  yet  when  the  contingency  hap- 
pened, and  the  use  also,  it  was  necessary  for  the  feoftees  to 
enter  in  order  to  raise  this  dead  use,  for  they  were  the  per- 
sons put  in  trust  by  the  feoffor  who  created  use ;  and  the 
feoffment  and  estate  that  the  feoffees  accepted  was  the 
root  and  foundation  of  the  said  uses,  which  sprung  from 
it  as  the  branches  or  fruit  from  the  trunk  of  a  tree.  They 
said,  if  the  feoffment  to  the  first  uses  had  been  before  the 
stat.  27  Henry  VIIL,  then  the  feoffees  after  the  statute 
need  not  have  entered  to  awaken  the  dormant  use,  as  in 
case  of  feoffment  of  cestui  que  use  ;  but  the  second  wife 
might  have  entered  of  her  own  authority  :  but  in  the  pres- 
ent there  is  a  difference ;  for  here,  they  said,  there  was  a 
disturbance  and  alteration  of  the  uses,  and  this  was  with 
the  assent  of  the  feoffor  and  founder  of  the  uses,  and  of 
the  feoffees  in  trust.  They  said  that  at  common  law  the 
feoffees  had  sufficient  power  to  change  and  destroy  the  use 
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and  trust  by  alienation  and  limitation,  against  which  there 
was  no  remedy  but  to  obtain  by  subpoena  in  equity  a  rec- 
ompense, and  inflict  a  punisliment  for  the  breach  of  trust. 

When  the  new  feoffment  was  made  to  new  uses,  by  assent 
both  of  the  feoffor  and  feoffee,  they  said  no  injury  was 
done  to  the  second  wife,  who  was  not  in  esse,  nor  a  person 
known  or  ascertained.  They  said,  though  by  the  words 
of  the  statute  the  freehold  and  fee-simple  which  was  in 
the  feoffees  were  taken  out  of  them,  and  vested  in  cestui 
que  use,  yet,  said  they,  adhuc  rcmanet  quccdam  scintilla  juris 
et  tituli,  quasi  medium  quid  inter  utrosque  status,  scilicet  ilia 
possibilifas  futuri  usus  emerr/entis,  et  sic  interesse  et  titululis,  et 
7ion  tardum  nuda  auctoritas  scu  potestas  remanet. 

The  other  part  of  this  case  turned  upon  the  estate  given 
in  jointure  to  the  second  wife ;  and  Dyer  thought  that  she 
could  not  take  any  estate  at  all,  for  she  was  not  capable, 
nor  in  esse  at  the  time  when  the  remainder  fell  to  the 
baron ;  and  if  she  could  not  take  then,  no  more  should 
she  afterwards;  the  same  as  if  it  was  the  remainder  of 
an  estate  in  possession.  However,  all  the  other  justices 
thought  an  estate  in  use  differed  in  this  particular  from 
an  estate  in  possession.^ 

This  last  point  of  the  contingent  estate,  as  well  as  that 
of  the  entry  of  the  feoffees,  was  thoroughly  discussed  ; 
and,  after  full  examination,  was  solemnly  decided  by  all 
the  judges,  about  fifteen  3'ears  after,  in  the  case  of  Jbillon 
and  Freine,  or  Chudleigh's  case,  as  it  is  sometimes  called. 
The  last  point  in  Loi^d  PauletCs  case  upon  the  keeping 
alive  and  perpetuating,  as  it  were,  the  contingent  estates, 
was  one  of  the  most  interesting  topics  that  arose  upon 
the  condition  of  feoffees  to  a  use.  In  many  of  the  cases 
that"  have  already  been  mentioned,  there  w^as  some  refer- 
ence to  this  idea  ;  but  in  the  cause  which  we  are  now 
going  to  consider,  this  becam'e  the  principal  question,  and, 
on  that  account,  it  has  been  called  the  Case  of  Peiyduities. 
As  the  nature  of  uses  was  fully  investigated  in  the  argu- 
ments on  this  occasion,  and  the  principles  then  ascertained 
have  been  adhered  to  ever  since,  it  is  necessary  that  this 
case  should  be  considered  with  great  attention.  The  facts 
upon  which  it  arose  were  these:  Sir  Richard  Chudloigh 
had  issue  several  sons,  and  enfeoffed  certain  persons  to  the 

»  16  Eliz.     Dyer,  339,  48. 
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use  of  themselves  and  their  heirs  during  the  life  of  his 
eldest  son  Christopher,  and  after  his  death  to  the  use  of 
the  eldest  son  of  Cliristopher  in  tail,  and  so  on  to  the 
tenth  son,  with  remainder  to  his  second,  third,  and  fourth 
sons  in  tail ;  remainder  to  his  own  right  heir.  Sir  Rich- 
ard died,  and  before  issue  born,  Christopher  was  enfeolfed 
by  the  feoffees,  and  after  that  had  two  sons.  It  now  be- 
came a  question  whether  the  use  which  before  was  in  con- 
tingency should  vest  in  the  sons  of  Christopher,  and  be 
executed  by  the  stat,  27  Henry  YIII. ;  or,  in  other  words, 
whether  such  contingent  uses,  before  their  existence,  were 
destroyed  and  subverted  by  the  feoffment  of,  the  feoffees, 
so  as  never  to  rise  out  of  the  estate  of  the  feoffees  after 
the  birth  of  the  issue.  This  question  was  argued  many 
times  in  the  court  of  King's  Bench  ;  and  because  it  was  a 
point  of  great  importance,  it  was  thought  proper  to  refer 
it  to  all  the  judges  in  the  Exchequer  Chamber,  where  it 
was  again  argued  in  two  different  terms :  at  one  of  which 
the  famous  Coke,  then  solicitor-general,  and  at  another 
the  more  famous  Francis  Bacon,  spoke  against  the  contin- 
gent use.  With  these  all  the  judges,  except  two,  agreed, 
and  determined  that  there  resided  in  the  feoffees  no  right 
of  entry  to  revest  the  uses.  Tlie  substance  of  the  reasons 
given  by  the  judges  was  as  follows  : — 

AValmesley,  justice.  Sir  William  Periam,  chief-baron, 
were  the  two  dissenting  judges.  They  said  that,  before 
the  stat.  Richard  III.,  the  feoffees  had  not  only  the  whole 
estate,  but  the  whole  power  to  give  and  dispose  of  the 
land.  After  that  act,  cestui  que  use  had  power  to  dispose 
of  the  land  itself;  notwithstanding  which  the  estate  re- 
mained, as  before,  in  the  feoffees,  till  cestui  que  use  had 
made  a  disposition  ;  so  that  the  cestui  que  use  was  not  suffi- 
ciently protected  by  this  regulation,  for  they  might  prevent 
his  availing  himself  of  the  act  by  making  covinous  con- 
veyances ;  and  often  the  one  disposing  under  the  statute, 
and  the  other  at  common  law,  they  confederated  together 
to  deceive  purchasers.  They  said  that  stat.  27  Henry  VIII. 
was  not  made  to  eradicate  uses,  but,  they  said,  it  had  ad- 
vanced them,  and  established  safety  and  security  for  cestui 
que  use  against  his  feoffees.  Before  the  statute  the  feoffees 
were  owners  of  the  land,  and  since  that,  the  cestui  que  use  ; 
before,  the  possession  governed  and  ruled  the  use  ;  since, 
the  use  governs  and  rules  the  possession ;  for  by  the  act 
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the  possession  is  made  a  subject  to,  and  follower  of,  the 
use.  They  said  that  nothing  in  the  preamble  of  the  act, 
condemned  uses ;  but  the  act  is  expressed  to  be  designed 
for  extirpating  and  extinguishing  all  such  subtle  practised 
feoffments,  fines,  recoveries,  abuses,  etc. ;  and  these  were 
not  to  be  extirpated  by  destroying  uses,  but  by  divesting 
the  whole  estate  out  of  the  feoffees,  and  vesting  it  in  cestui 
que  use.  So  that  it  would,  thej^  said,  be  against  both  the 
meaning  and  letter  of  the  law  to  say  that  any  estate,  or  right, 
or  scintilla  juris  remained  in  the  feoffees  after  the  statute  ; 
particularly,  when  it  appears  from  the  preamble  that  the 
statute  was  for  eradicating  all  estate  out  of  the  feoffees, 
and  the  letter  of  the  body  of  the  act  is,  that  the  estate 
which  was  in  the  feoffees  should  be  in  cestui  que  use,  which 
was  a  judgment  of  the  whole  parliament,  that  the  estate 
was  out  of  the  feoffees.  They  said  that  the  scintilla  juris 
mentioned  in  17  Elizabeth  was  like  Sir  Thomas  More's 
"  Eutopia,"  and  that  no  trust  or  confidence  was  reposed 
in  the  feoffees.  A^on  j^ossunt  agcre,  aut  perficere  aliquid  in 
prejudice  of  the  feoffees.  Thus  far  as  to  the  meaning  of 
the  statute,  and  they  said,  that,  according  to  the  letter  where 
any  person  or  persons  stand  or  be  seized,  or  at  any  time  here- 
after shall  happen  to  be  seized,  etc.  They  relied  much  upon 
tXiQ-^^ovdiQ  at  any  time ;  and  they  inferred  from  them  that 
the  seisin  which  the  feoffees  had  at  the  beginning  by  the 
feoftracnt  would  be  sufficient  within  this  act  to  serve  all 
the  uses,  as  well  future,  when  they  came  in  esse,  as  present, 
for  there  needed  not  many  seisins,  nor  a  continued  seisin, 
but  a  seisin  at  any  time ;  and  it  would  be  hard,  when  the 
statute  required  a  seisin  at  one  time  only,  to  require  many 
seisins,  and  at  several  times. 

Again,  if  the  statute  was  to  be  construed  as  destroying 
these  future  uses,  they  said  the  established  form  of  plead- 
ing, ever  since  the  statute,  should  be  altered,  for  now  the 
pleading  a  feoffment  in  fee  to  future  uses  was  virtute  cujus 
vigore  actus  part,  etc.;  cestui  que  use  was  seized,  etc. ;  from 
which  it  appears,  that,  heretofore,  one  seisin  was  held  sufii- 
cient.  They  said,  as  a  fountain  gives  to  every  one  who 
comes  in  his  turn  his  just  measure  of  water,  so  the  first 
seisin  and  estate  in  fee  was  sutficient  to  yield  to  all  to 
whom  any  use  present  or  future  was  limited  a  competent 
measure  of  estate.  That  in  the  case  at  bar  the  disturbance 
was  not  to  the  first  seisin  given  by  the  feofiment,  out  of 
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■wliich  all  the  uses  flowed  as  out  of  a  fountain,  but  the 
disturbance  was  to  the  other  seisins,  namely,  those  executed 
by  the  statute.  The  iirst  seisin,  they  said,  could  by  no 
means  be  tolled  or  divested ;  for  it  had  no  essence  till  the 
future  use  had  essence,  which,  by  force  of  the  statute, 
should  draw  a  sufficient  estate  to  it ;  but  when  the  future 
use  was  come  in  esse,  then,  by  reference  and  relation  to  the 
first  seisin,  there  was  a  seisin  and  a  use  within  the  statute. 
The  chief-baron  conceived  that  such  future  uses,  before  their 
birth,  were  not  preserved  in  the  bowels  and  belly  of  the  land, 
but  tliat  they  were  in  nubibus^  and  in  the  preservation  of  the 
law ;  for  he  agreed  entirely  with  Walmesley ,  that  by  force  of 
the  act  the  whole  estate  was  out  of  the  feoftees,  and  then 
it  must  either  be  in  some  person,  or  in  abeyance  and  con- 
sideration of  the  law ;  and  as  it  would  be  absurd  to  say 
that  the  feoffees  should  have  a  less  estate  than  they  took 
by  the  first  livery,  and  the  future  use  could  not  be  executed 
till  the  person  who  should  take  it  came  in  esse  and  nothing 
remained  in  the  feofiees,  it  must,  of  necessity,  in  the  mean- 
time, be  in  the  preservation  of  the  law,  the  .same  as  a  re- 
mainder limited  to  the  eldest  son  of  A.  was  in  preservation 
of  the  law  till  the  son  was  born. 

They  pointed  out  this  ditierence  between  feofiees  before 
the  statute  and  feofiees  since  ;  for  if  feofiees  were  disseized 
before  the  statute,  no  use  could  be  executed  after  the  stat- 
ute without  a  re-entry  of  the  feotfees,  because  they  were 
not  seized  at  the  time  of  the  act,  nor  would,  without  such 
entry,  be  seized  at  any  time  after,  as  the  act  required. 
Again,  they  remarked  that  the  statute  did  not  save  to  the 
use  of  any  person  in  esse,  but  to  the  use  of  avotha\  which 
should  be  intended  when  his  time  was  come.  They  desired 
it  might  be  considered  how  hard  it  would  be  to  construe 
all  the  future  uses  in  this  case  to  be  destroyed,  when  they 
had  been  limited  on  good  and  sufficient  cause ;  and  the 
sons,  then  in  esse,  were  not  parties  to  any  wrong  or  covin. ^ 
He  thought  the  mischief  of  an  opinion  that  would  destroy 
these  uses  would  be  so  great  as  to  need  an  act  of  parlia- 
ment to  secure  them.     These  were  the  reasons  which  were 

^  The  learned  Justice  W.ilraesley  concluded  by  liking  uses  to  Nebuchad- 
nezzar's tree,  in  which  the  fowls  of  the  air  build  their  nests,  and  the  nobles 
of  this  realm  erect  and  establish  their  houses;  and  under  this  tree  lie  infinita 
pecora  rampi,  and  great  part  of  the  copyholders  and  farmers  of  the  land  for 
shelter  and  safety ;  and  he  said,  if  this  tree  should  be  felled,  it  would  make 
a  great  print  and  impression  in  the  land. 
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delivered  by  the  two  judges  in  favor  of  the  contingent 
uses,  and  which  they  supported  by  the  authority  of  cases, 
some  of  which  have  been  before  mentioned  in  the  course 
of  this  history.^ 

On  the  other  side  it  was  agreed,  by  all  the  other  judges, 
that  the  feotiment  made  by  the  feoffees  who  had  an  estate 
for  life  by  the  limitation  of  the  use,  divested  all  the  estates 
and  the  future  uses  also.  They  did  not  think  it  material 
that  Christopher  had  notice  of  the  tirst  use,  because  all  the 
ancient  estates  were  divested  by  the  feoffment,  and  the 
new  estate  could  not  be  subject  to  the  ancient  use,  as  they 
could  arise  only  out  of  tlie  ancient  estate  that  was  now 
divested.  Gawdy,  justice,  conceived  that  the  uses  limited 
to  the  eldest  son  of  Christopher  were  in  abeyance,  and  that 
the  estates  of  the  land  sufficient  to  serve  these  future  uses 
were  in  abeyance  also.  But  he  agreed  it  was  not  by  the 
letter  of  the  stat.  27  Henry  VIII.,  though  he  thought  it 
should  be  by  the  equity  of  it;  for  the  letter  of  the  act  re- 
quired it  to  be  to  the  use  of  S07ne  jierson^  and  here  was  none  : 
yet  he  said  the  uses  in  abeyance,  by  the  equity  of  the  stat- 
ute, did  draw  sufficient  estate  to  serve  them  in  abeyance 
also,  for  the  saving  of  future  uses  from  destruction.  lie 
agreed  that  all  the  uses,  as  well  present  as  future,  were 
executed  immediately ;  and  that  the  statute  was  not  de- 
signed for  destroying  uses  in  any  other  manner  than  by 
executing  and  transferring  the  possession  of  the  land  to 
them.  He  thought  the  whole  estate  was  out  of  the  feof- 
fees ;  for  no  right  of  the  feoffees,  which  they  had  to 
another's  use,  was  saved  by  the  statute. 

He  said,  if  a  feoffment  was  made  in  fee  to  the  use  of 
one  for  life,  and  after  to  the  use  of  the  right  heirs  of  T.  S., 
the  fee-simple  should  be  in  abeyance;  yet,  before  the  stat- 
ute, if  a  man  had  a  feoffment  to  the  use  of  one  for  years, 
and  after  to  the  use  of  the  right  heirs  of  T.  S.,  the  limita- 
tion had  been  good,  for  the  feoffees  remain  tenants  of  the 
freehold :  but  such  limitation  since  the  statute  would  be 
void  ;  because,  as  nothing  remains  in  the  feoffees,  the  free- 
hold would  be  in  suspense.  For  the  same  reason  they 
thought  the  remainders  in  future  were  divested  and  de- 
stroj^ed  by  the  feoffment  of  the  tenants  for  life ;  and 
although  they  were  in  custody  of  the  law,  yet  they  ought 

»  1  Kep.,  132-134. 
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to  be  subject  to  the  rules  of  law,  for  the  law  will  preserve 
nothing  against  its  own  rules.  It  was  an  established  rule 
tliat  the  remainder  must  take  the  land  when  the  particu- 
lar estate  determines,  or  else  it  shall  be  void  ;  and  here,  as 
the  feoffments  of  the  tenants  for  life  determined  their  es- 
tate, and  title  of  entry  was  given  for  the  forfeiture,  when 
those  in  the  future  remainder  were  not  in  esse  to  take  it, 
the  remainders  are  void,  there  being  no  difterence  where 
the  particular  estate  determines  by  the  death  of  the  tenant 
for  life  and  by  forfeiture.  If  the  son  of  Christopher  had 
been  born  at  the  time  of  the  forfeiture,  he  might  have 
entered.  Thus  they  held  there  was  no  difference  in  this 
point  between  estate  in  possession  and  in  use ;  and  in  this 
the  two  dissenting  judges  agreed,  contrary  to  the  opinion 
in  which  all  the  judges,  except  Dyer,  concurred  in  the 
above  case  of  Lord  Faulett. 

The  following  reasons  were  delivered  by  Baron  Ewens, 
Owen,  Beaumont,  Fenner,  Clark,  Clench,  the  Lord  Ander- 
son, and  Popham,  chief-justice:  They  held  that,  at  the 
common  law,  as  well  all  future  or  contingent  uses,  as  uses 
in  esse,  would  be  divested  and  discontinued  by  disseisin, 
or  such  feoffment  as  the  present,  till  the  first  estate  out  of 
which  they  arose  was  recontinued.  Xow  the  statute  27 
Henry  VIII.  does  not  transfer  a  possession  to  a  use  gener- 
ally^, but  to  uses  in  esse,  and  not  to  uses  infuturo  or  contin- 
gency till  they  come  in  esse,  which  appears  by  the  express 
letter  of  the  act ;  for  as  there  ought  to  be  a  person  in  esse 
seized  to  the  use,  so  there  ought  to  be  a  use  in  esse  to  rise 
out  of  the  estate,  and  a  person  in  esse  to  take  the  use,  be- 
fore any  possession  can  l)e  transferred  to  the  use;  for  if 
the  person  who  should  take  the  use  be  not  in  esse,  or  if  the 
person  be  in  esse  and  no  use  in  esse,  but  only  a  possibility 
(as  Lord  Anderson  called  it)  of  a  use,  there  can  be  no  exe- 
cution of  the  possession  to  the  use.  Thus,  if  there  could 
be  no  use  at  common  law,  if  there  was  no  seisin  to  it,  so, 
since  the  act  no  use  can  be  executed  without  a  seisin,  and 
of  course  a  ]»erson  capable  of  the  use,  for  the  statute  speaks 
expressly  of  persons  seized,  and  to  the  use  of  any  person. 
Again,  they  remarked  that  the  act  speaks  only  of  persons 
having  a  use  in  possession,  reversion,  or  remainder,  without 
any  word  of  possibility  or  contingency  ;  therefore,  persons  in 
esse  are  only  within  tlie  act ;  and  no  estate  is  divested  out 
of  the  feoffees,  but  when  it  can  be  executed  in  the  cestui  que 
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use.  And  they  said  those  who  argued  on  the  other  side 
had  dro[»ped  half  the  sentence  ;  for  they  only  said  the  estate 
should  he  out  of  the  feoffees,  to  which  they  should  have 
added  that  it  should  be  in  the  cestui  que  use  ;  but  that  they 
saw,  or  at  least  it  w^as  plain  from  the  statute,  could  not  be, 
till  the  person  and  the  use  also  came  in  esse.  They  said, 
therefore,  that  it  appears  from  this  clause  that  no  estate 
of  the  feoffees  should  be  transferred  in  abeyance,  and  vested 
in  nobody,  or  be  transferred  to  a  possibility  of  a  use  that 
had  no  being. 

They  said,  that  the  feoffees,  since  the  statute,  had  a  pos- 
sibility to  serve  the  future  uses  when  they  came  in  esse,  and 
that  in  the  meantime  all  the  uses  in  esse  should  vest ;  and 
when  the  future  uses  came  in  esse,  then  the  feoffees  (if  their 
possession  was  not  disturbed  by  disseisin  or  other  means) 
should  have  sufficient  estate  and  seisin  to  serve  the  future 
uses;  and  they  said  the  seisin  and  execution  of  the  use 
ought  to  concur  at  one  and  the  same  time. 

This  case,  they  said,  was  not  to  be  resembled  to  cases  at 
common  law,  for  an  act  of  parliament  might  make  a  division 
of  estates,  and  therefore  it  is  not  necessary  the  feofi'ees  should 
have  their  ancient  estates.  This,  they  said,  was  just  and 
consonant  to  reason ;  for  by  this  construction  the  interest 
and  power  that  every  one  had  would  be  preserved  by  the 
act ;  for  if  the  possession  was  disturbed  by  disseisin  or  other- 
wise, the  feoffees  would  have  power  to  re-enter  and  revive 
the  uses  according  to  the  trust  reposed  in  them  :  and  if  they 
bar  themselves  of  their  entry  by  any  act,  this,  not  being 
remedied  by  the  act,  would  remain  at  common  law.  But 
at  any  rate  no  use  could  arise  to  persons  not  in  esse  till  the 
impediment  was  revived,  and  the  estate  of  the  feoffees  was 
recontinued. 

They  said,  if  such  a  construction  of  the  stat.  27  Henry 
YIII.  was  admitted  as  was  made  by  those  who  argued  on 
the  other  side,  so  as  by  the  equity  of  it  to  maintain  and  pre- 
serve future  uses,  greater  inconveniences  would  be  intro- 
duced than  those  complained  of  before  the  act.  It  would 
in  effect  be  establishing  a  perpetuity  of  estate,  with  all  those 
grievances  which  had  been  so  long  felt  from  the  statute  de 
donis,  if  they  continued  undisturbed ;  but  if  they  were 
broken  in  upon,  all  those  mischiefs  would  happen  which 
were  complained  of  respecting  uses  before  the  act,  such  as 
dormant  claims  and  insecure  title.  This  topic  of  perpet- 
voL.  v.  — 37  2  0 
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iiitios  they  thought  sufficient  reason  to  determine  the  ques- 
tion upon,  if  they  had  not  had  the  ample  grounds  of  law, 
upon  which  they  had  endeavored  to  found  their  decision.^ 

This  is  the  substance  of  the  reasons  given  by  some  or 
other  of  the  judges  who  were  of  o|>inion  against  the  con- 
tingent use.  The  arguments  on  this  great  question  have 
been  given  more  at  length  than  we  have  usually  allowed 
ourselves,  on  account  of  the  great  importance  of  the  sub- 
ject; and  because  this  case  became  afterwards  a  leading 
decision  not  only  on  uses,  but  on  all  contingent  limita- 
tions. 

In  tracing  the  progress  of  uses,  the  next  subject  that 
presents  itself  is  a  covenant  to  stand  seized  to  a  use;  a  con- 
veyance which  has  frequently  been  mentioned  already,  and 
which,  after  long  doubt  and  several  discussions,  had  at  last 
been  recognized  by  the  courts  as  a  legal  title  to  a  use.  But 
the  validity  of  this  conveyance  depending  wholly  upon  the 
consideration  that  moved  the  granter  to  make  it,  an  open- 
ing was  still  left  for  argument ;  and  the  sufficiency  of  the 
consideration  was  debated  with  almost  as  much  diiference 
of  opinion  as  the  covenant  itself  had  been  in  former  times. 
In  the  eighth  year  of  the  queen  a  case  happened,  where, 
after  some  argument  on  both  sides,  certain  principles  were 
laid  down  which  have  governed  ever  since;  this  was  in 
Sharrington  v.  Stratton.  An  indenture  of  covenant  had  been 
made,  expressing  the  granter's  wish  that  the  lands  should 
continue  and  remain  in  the  family  name  of  Baynton  :  for 
the  good-will,  brotherly  love,  and  favor  which  he  bore  to 
his  brother,  he  made  several  limitations  in  favor  of  his 
brother  and  his  brother's  wife,  and  then  of  his  own  male 
issue. 

This  covenant  was  brought  in  question,  and  several  ob- 
jections-were stated  to  it.  It  was  maintained  that  no  use 
w^as  conveyed  to  the  brother  by  this  covenant.  The  granter, 
if  he  wanted  to  convey  any  use  to  a  stranger,  should  have 
taken  one  of  these  two  ways :  either  to  part  with  the  pos- 
session by  a  feotiment,  fine,  or  recovery ;  or  to  keep  the 
land  in  his  own  hands,  and  yet  do  some  act  which,  because 

^  The  opinions  of  the  judges  as  collected  and  blended  by  Lord  Coke  are  not, 
perliaps,  tlie  most  satisfactory  part  of  his  report.  Tlie  wliole  subject  is  treated 
witli  more  method  and  perspicuity  in  the  argument  which  precedes  thera ; 
and  which,  probably,  was  his  own  argument  in  court  as  counsel  against  the 
contingent  use,     (1  Eep.,  Chudleigh's  Case.) 
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it  imported  in  itself  a  good  and  sufficient  consideration, 
would  cause  the  use  of  it  to  be  to  another,  as  a  bargain  and 
sale,  or  covenant  on  consideration :  as  a  bargain  and  sale 
for  money,  or  a  covenant,  if  the  covenantee  will  marry  the 
covenantor's  daughter;  the  one  was  a  benefit,  the  other  a 
satisfaction  and  comfort,  and  so  held  b}'  the  law  to  be  a 
good  consideration,  and  such  was  always  necessary  to  create 
a  use  de  novo,  where  there  was  no  transmutation  of  posses- 
sion. But  the  causes  mentioned  in  the  present  deed  were 
not  such.  The  1st  w^as.  That  the  land  might  descend  to 
and  remain  in  the  heirs-male  of  his  body ;  2dly,  That  they 
should  continue  in  the  name  of  Baynton ;  3dly,  The  good- 
will and  brotherly  love  and  favor  he  bore  to  his  brother. 

They  said,  none  of  these  imported  any  recompense  to 
the  covenantor ;  and,  therefore,  it  was  a  sort  of  nudum 
pactum :  they  said,  there  should  be  an  act  done,  or  some 
new  cause,  as  to  marry,  or  the  like ;  but  here  the  issue  male 
of  the  covenantor,  his  name,  and  blood,  and  brotherly  love, 
all  those  were  not  the  less  so,  if  there  had  been  no  cove- 
nant. They  said,  the  law  required  some  new^  cause  as  the 
occasion  in  consideration  of  these  covenants;  that  estates 
as  they,  at  common  law,  passed  by  so  notorious  an  act  as 
a  feoffment  was,  might  not  be  passed  in  secret  by  these  new- 
fashioned  deeds  ;  and  if  the  makers  of  the  statute  oi  enrol- 
ments had  not  thought  that  some  notoriety  of  consideration 
was  necessary  to  give  legal  validity  to  these  covenants,  they 
w^ould  have  required  them  to  be  enrolled,  the  same  as  a 
barejain  and  sale.  They  quoted  and  relied  upon  the  deter- 
mination in  the  reign  of  Henry  VII.'  against  these  cove- 
nants.^ 

The  other  side  of  the  question  was  supported  by  the 
famous  Plowden,  wdiose  argument  is  at  length  in  his  re- 
port ;  and  there  he  maintains  the  above  three  causes  of  the 
deed  to  be  sufficient  considerations  to  raise  a  use ;  in  sup- 
port of  which  opinion  he  is  not  content  with  such  topics 
as  are  furnished  by  our  own  law,  and  the  favor  and  pref- 
erence which  it  shows,  in  many  instances,  to  such  relations 
and  ties,  but  travels  into  Aristotle  and  the  Old  Testament 
for  the  rules  of  natural  and  divine  law  upon  this  snl>ject. 
However,  as  the  above  were  considerations  that  had  a  new 
appearance,  he  called  in  the  assistance  of  another,  which 

^  21  Hen.  VII.  '  Plowd.,  302. 
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was  better  known  in  our  courts,  and  said,  that  the  cove- 
nant was  founded  u])on  a  fourth  consideration,  which  was 
the  marriage  of  his  brother;  for  it  is  evident,  though  not 
so  expressed,  that  the  deed  was  made  for  securing  a  jointure 
to  his  wife.  They  admitted,  that  in  the  case  in  21  Henry 
YII.  no  use  could  be  raised,  because  it  was  future,  and  also 
uncertain  ;  but  this  was  very  different.  So  confidently 
did  he  rely  upon  the  goodness  and  sufficiency  of  the  con- 
siderations here  alleged,  that  he  said  they  would  raise  a 
use  even  without  a  deed. 

But  they  went  further,  and  said,  that  admitting  the 
considerations  to  be  insufficient,  or  admitting  that  no  con- 
sideration had  been  expressed,  yet  the  covenant  of  itself 
would  be  sufficient  to  raise  the  use.  For  the  party  could 
have  no  advantage  from  the  deed,  if  it  would  not  raise  a 
use.  He  could  not  have  an  action  of  covenant,  because 
there  was  nothing  executory;  for  the  covenantor  had 
covenanted  that  he,  and  all  persons  seized  of  the  land, 
shall  be  seized  to  the  uses  limited ;  and  if  they  did  not 
stand  seized,  there  was  no  default  in  the  covenantor.  For 
an  action  of  covenant  must  be  for  a  thing  done  or  to  be 
done,  as  in  the  case  in  21  Henry  VII.,  where  it  was  cove- 
nanted the  land  should  revert  and  descend ;  but  here  he 
grants  presently  to  stand  seized;  and  if  the  law  permits 
the  uses  to  arise,  he  stands  seized  to  them  ;  if  not,  there 
is  no  default  in  him.  Therefore,  they  inferred,  if  no  ad- 
vantage could  be  made  of  the  deed,  but  by  raising  the 
uses,  rather  than  so  solemn  an  act  should  be  disappointed, 
he  said  the  uses  should  be  raised  ;  and  if  they  objected 
that  tliere  was  not  sufficient  consideration,  he  went  furtlier 
and  said,  that  though  in  contracts  Ijy  parole  a  considera- 
tion ought  to  be  made  ap[)ear,  yet,  where  there  was  a  deed, 
that  was  an  act  of  such  deliberation,  that  it  imported  a 
consideration  in  itself;  as  a  bond  charged  the  obliger 
without  any  inquiry  into  the  cause  of  it,  so,  he  said, 
ought  this  deed;  and  this  he  supported  by  many  old 
authorities.  The  court  gave  no  opinion  upon  this  point 
or  the  marriage,  but  held  clearly  the  three  considerations 
to  be  sufficient  causes  to  raise  the  use.^ 

Plowden's  opinion,  that  the  above  considerations  would 
raise  a  use  without  a  deed,  was  debated  in  court  some  few 

1  Plowd.,  303-309. 
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years  afterwards.  A  father,  upon  a  treaty  of  marriage 
of  his  younger  son,  [)roniised  the  relations  of  the  wife 
that,  after  the  death  of  himself  and  his  wife,  the  son 
should  have  the  laud  to  him  and  his  heirs.  The  man  was 
seized  in  demesne,  and  not  in  use,  and  it  was  held  by  all 
the  four  justices  of  the  Common  Pleas  that  the  use  was  not 
changed  by  such  nude  promise.  This  is  called  a  nude 
promise,  because  the  special  verdict  stated  that  it  was 
without  consideration  ex  parte  viulieris ;  but  when  it  also 
states  that  the  marriage  was  had,  it  is  difficult  to  say,  upon 
the  principle  of  the  cases  that  had  already  been  deter- 
mined, that  this  was  no  consideration.^  This  question, 
whetlier  a  freehold  should  pass  by  parole,  on  consideration 
of  marriage,  had  been  agitated  in  the  reign  of  Edward 
VI.,  when  all  the  justices  agreed  that  it  should.  Con- 
formably with  this  opinion,  in  the  case  of  Collard  v.  Collard 
some  judges  argued  in  favor  of  a  use  so  raised;  but  wdien 
that  same  case  came  into  the  Exchequer  Chamber,  in  the 
38th  of  the  queen,^  it  was  strongly  denied,^  though  it  was, 
in  the  meantime,  in  37  Elizabeth,  as  strongly  held  in  Cor- 
bin  V.  Corbin,  by  three  judges,  that  a  use  might  be  raised 
by  parole  on  such  a  consideration.* 

By  the  decision  in  Sharrington  v.  Stratton,  a  covenant  to 
stand  seized  was  rendered  a  more  general  conveyance  than 
it  was  before;  it  was  more  usually  confined  to  cases  of 
marriage ;  it  might  now  be  applied  on  all  occasions  of  a 
family  nature  to  settle  estates.  However,  the  courts 
seemed  inclined  to  keep  it  within  the  bounds  that  had 
now  been  set  to  it.  Therefore,  Avhere  persons  attempted 
to  extend  it  further,  by  stating  other  good  causes  and  con- 
siderations as  a  ground  for  the  grant,  they  held  that  these 
words  were  too  general  to  raise  a  use,  unless  some  special 
averment  could  be  made  that  valuable  or  other  good  con- 
sideration was  given.  Again,  they  would  not  suffer  uses 
to  be  raised  to  persons  named  in  the  deed,  if  they  were 
not  within  the  considerations  that  had  effect  with  regard 
to  others.  Thus,  where  Lord  Paget  covenanted,  in  con- 
sideration of  blood,  payment  of  his  debts,  and  discharge 
of  his  funeral  expenses,  to  stand  seized  to  the  use  of  B. 
during  the  life  of  the  said  Lord  Paget ;  and  after  his  death 
to  the  use  of  D.  for  twenty-four  years,  for  payment  of  his 

'  12  and  13  Eliz.     Dyer,  290,  22.  ^  2  Anderson,  04. 

2  Poph.,  47.  *  Dyer,  ibid. 
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debts  and  funeral  expenses;  and  after  the  end  of  tliat  term 
to  tlie  use  of  his  eldest  son  in  tail,  it  was  adjudged  that 
the  term  was  void,  because  it  wanted  a  good  consideration. 
For  D.  not  being  executor,  and  so  not  liable  to  the  pay- 
ment of  debts,  he  was  not  privy  to  the  consideration  in 
the  deed.^  Where  a  person  covenanted,  in  consideration 
of  blood,  to  stand  seized  to  the  use  of  himself  and  the 
heirs-male  of  his  body,  with  remainders  over  to  his 
brotliers,  and  remainder  in  fee  to  the  queen,  it  was  held, 
in  Wiscman^s  case,  that  the  queen  took  no  estate,  because 
she  was  not  within  the  consideration  mentioned.^ 

It  was  no  uncommon  thing  for  a  deed  conveying  uses  to 
Provisos;      havc  a  proviso,  enal)ling  the  maker  of  the  estate 

revocations.  ^^  Tcvoke  tliC  prcscut  dis})Osition  thereof,  and  de- 
clare a  new  limitation  of  the  uses.  This  was  an  improve- 
ment on  this  new  method  of  ordering  property,  and  seems 
to  have  first  been  attempted  in  the  beginning  of  the  pres- 
ent reign ;  for  there  is  no  question  in  our  books  upon 
these  deeds  of  revocation  till  })ast  the  middle  of  this  reign, 
and  those  are  all  upon  deeds  made  a  very  few  years  before. 
One  of  the  first  instances  of  any  debate  ujion  this  new  de- 
vice \?>  Albany^ s  case,  which  was  decided  in  the  28th  of  the 
queen.  A  man  there  had  enfeofled  certain  persons  to  the 
use  of  himself  for  life,  with  remainder  over,  in  which  there 
was  a  clause,  providing,  "that  if  ^.  died  without  issue 
male,  it  should  be  lawful  for^  hi)/i,  at  all  times,  at  his  pleasure, 
during  his  life,  by  deed  indented  to  be  sealed  and  delivered 
in  the  presence  of  four  credible  witnesses,  to  alter,  change, 
determine,  diminish,  or  amplify  any  of  the  uses  limited  in 
the  said  feoftment."  These  were  the  terms  on  which  this 
power  of  revocation  was  usually  reserved.  Thd  feofibr 
after  this  made  a  feoffment  to  other  uses,  and  after  that 
he  made  a  deed  in  which  he  renounced  to  the  feoffees,  and 
cestui  que  use  in  the  first  deed,  the  power  of  revocation  he 
]jad  after  the  death  of  A. ;  lie  therefore  released,  to  them 
the  said  proviso  and  covenant,  and  further  granted  to  them 
that  the  said  power  and  authority  should  be  null  and  void, 
which  was  putting  it  in  as  full  a  way  as  it  could  be  worded. 
After  argument  upon  the  elfect  of  the  feoffment,  it  was 
resolved  by  Wray,  chief-justice,  after  conference  wnth 
Anderson  and  other  justices,  that  a  power  to  revoke  as 

^  In  the  Rector  of  Clieddington's  Case,  1  Kep.,  154. 
*  Wiseman's  Case,  2  Rep.,  15. 
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well  as  to  limit  new  uses  may  be  extinguished  by  a  fine  or 
feoffment ;  and  he  was  inclined  to  think  that  the  release 
also  entirely  extinguished  the  power;  but  at  length  the 
court  agreed,  that  if  the  power  of  revocation  had  been 
present,  as  the  provisos  of  revocation  usually  were,  it  might 
have  been  extinguished  by  a  release  made  by  him  who  had 
the  power  to  any  who  had  an  estate  of  freehold  in  the  land, 
in  possession,  reversion,  or  remainder;  and  so  the  estates 
which  were  before  defeasible  by  the  proviso  would  by  such 
release  become  absolute.  When  this  second  deed  could  no 
longer  be  effective  as  a  release,  they  argued  it  as  a  defeas- 
ance^ and  the  whole  court  agreed  that  it  was ;  and  that  it 
was  reasonable  that  the  proviso  might  be  annulled  by  the 
same  parties  as  were  concerned  in  the  making,  and  in  the 
benefit  of  it ;  they  therefore  determined  that  the  above 
was  a  defeasance^  which  defeated  and  annulled  as  well  the 
covenant  which  created  the  power  as  the  power  itself.^  It 
is  evident  from  the  report  of  this  case  that  the  whole  of 
this  was  a  new  topic  in  the  courts,  the  arguments  being 
founded  on  the  analogy  of  some  old  common-law  cases  of 
release  of  covenants,  conditions,  warranties,  and  the  like. 

In  all  these  cases  persons  were  held  to  a  strict  adherence 
to  the  terms  of  their  deeds.  In  Diggers  case,  the  proviso 
was,  to  make  the  revocation  "  by  deed  indented  to  be  en- 
rolled in  any  of  the  queen's  courts."  The  person  author- 
ized taade  the  revocation,  but  expressed  in  the  deed  that 
it  should  be  enrolled  in  the  Chancery  ;  instead  of  which  it 
was  enrolled  in  the  Common  Pleas ;  and  then  he  levies  a 
fine,  and  after  that  the  deed  was  enrolled  in  Chancery,  as 
it  should  have  been  at  first.  Upon  this,  it  was  the  opinion 
of  the  court,  that  the  deed  was  not  a  perfect  revocation 
till  it  was  enrolled  ;  for  notwithstanding  the  proviso  of 
revocation  would  be  satisfied  by  an  enrolment  in  any  of 
the  queen's  courts ;  yet,  as  the  deed  of  revocation  limits 
the  revocation  to  take  effect  after  the  enrolment  in  Chan- 
cery, that  nmst  be  complied  with  before  it  can  be  said  to 
be  complete ;  and  then,  consistently  with  the  resolution 
in  Albayig's  case,  they  determined  that  the  fine,  coming  be- 
fore the  revocation,  wholly  extinguished  the  power  of 
making  it. 

The  court,  in  this  argument,  came  to  several  resolutions 


»  Albany's  Case,  1  Eep.,  110. 
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on  the  nature  of  these  revocations.  They  confirmed  what 
was  said  concerning  a  release  in  Albam/s  case.  But  Pop- 
ham,  chief-justice,  said,  if  a  feotfment  was  made  by  A.  to 
certain  uses,  with  proviso,  that  if  B.  sliall  revoke  the  uses 
should  cease,  there  B.  could  not  release  the  power.  They 
resolved,  that  other  uses  mis^ht  be  limited  or  raised  by  the 
same  conveyance  which  revoked  the  ancient  one  ;  for  inas- 
much as  the  ancient  Uses  ceased  ipso  facto  by  the  revoca- 
tion, with  claim,  entry,  or  other  act,  the  law  will  adjudge 
a  priority  of  the  operation  of  one  and  the  same  deed ;  so 
that  it  will  be  first  a  revocation  of  the  old,  and  then  a 
limitation  of  the  new.  They  also  held  that,  in  this  case, 
where  the  proviso  was  to  revoke,  "■at  any  time  during  his 
life"  he  might  revoke  part  at  one  time,  and  the  residue  at 
another,  till  he  had  revoked  all  ;  bat  he  could  revoke  one 
part  only  once,  unless  he  had  a  new  power  of  revocation 
annexed  to  the  uses  newly  limited.^ 

The  attainder  of  Sir  Francis  Englefield  gave  occasion  to 
a  very  singular  question  upon  a  revocation.  He  had  cove- 
nanted to  stand  seized  to  the  use  of  himself  for  life,  re- 
mainder to  his  nephew  in  tail,  remainder  to  himself  in 
fee  ;  and  because  he  did  not  think  it  convenient  that  this 
settlement  should  remain  absolutely  in  his  nephew,  who 
was  then  young,  and  his  proof  not  yet  seen,  it  was  pro- 
vided tliat  if  the  uncle,  by  himself,  or  by  any  other,  during 
his  natural  life,  deliver  or  ofier  to  the  nephew  a  gold  ring, 
to  the  intent  to  make  void  the  uses,  that  then  they  should 
be  void.  This  deed  was  made  in  the  18th  of  the  queen, 
and  in  the  26th  Sir  Francis  was  outlawed  for  treason. 
And  it  became  a  question  whether  this  was  not  such  a 
condition  as  should  be  given  to  the  queen  by  stat.  33 
Henry  VIII.,  c.  20.  In  the  31st  year,  letters-patent  had 
issued  to  two  persons,  authorizing  them  to  make  a  tender 
of  a  ring  to  tlie  nephew,  which  they  accordingly  did,  and 
read  to  him  the  patent,  but  he  refused  it :  all  this  being 
certified  into  the  exchequer,  it  came  on  to  be  argued  on 
an  information  of  intrusion.  It  was  objected  on  the  part 
of  tlie  nephew:  1st,  That  this  was  a  condition  annexed  to 
Sir  Francis  with  such  inseparable  privity,  that  it  cannot 
be  given  to  another,  as  it  depended  on  his  opinion  of  the 
young  man,  whether  thought  worthy  to  retain  the  estate 

1  42  Eliz.    Digge's  Case,  1  Eep.,  173. 
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intended  him  or  not:  2d,  They  said,  by  the  33d  Henry 
VIII.,  only  conditions  separable,  and  such  as  might  be 
performed  by  others,  were  given  to  the  king:  3d,  They 
said,  that  though  the  benefit  of  the  condition  miglit,  per- 
haps, be  given  to  the  king,  yet  the  performance  —  that  is, 
the  tender  of  the  ring  —  must  be  by  the  covenantor  only. 

To  this  it  was  answered,  and  agreed  by  the  whole  court, 
as  to  the  first  two  objections,  that  the  whole  force  and  effect 
of  the  condition  consisted  in  the  tender  of  the  ring;  and 
as  .to  the  cause  and  intention  of  the  covenantor,  which  in- 
duced hini  to  reserve  the  same  power  as  a  bridle  in  his  own 
hands ;  that,  they  said,  was  no  part  of  the  proviso,  but  a 
flourish,  as  the  chief-baron  called  it,  and  preamble;  for 
nothing  was  part  of  the  condition  but  what  came  after  the 
proviso,  and  that  was  the  tender  of  the  ring.  And  as  to 
that,  the  distinction  above  made  was  admitted  by  the  whole 
court,  between  conditions  personal  and  individual,  which 
could  not  be  performed  by  any  other,  and  those  which  were 
not  so  inseparably  annexed  to  the  person,  but  that  they 
might  be  performed  by  another.  Thus,  they  said,  it  had 
been  resolved  in  the  case  of  the  Duke  of  Norfolk,  who  in 
11  Elizabeth  conveyed  his  lands  to  the  use  of  himself  for 
life,  and  afterwards  to  the  use  of  his  eldest  son,  Philip, 
Earl  of  Arundel,  in  tail,  with  divers  remainders  over;  with 
this  proviso,  that  he  might  alter  and  revoke  the  use,  upon 
signifying  his  intention,  in  writing,  under  his  proper  lumd 
and  seal,  and  subscribed  by  three  credible  witiiesses.  Tlie  duke 
being  attainted  of  treason,  it  was  held  this  condition  was 
not  given  to  the  queen  by  the  statute,  because  the  perform- 
ance of  it  was  personal  and  inseparably  annexed  to  his 
person,  as  none  could  signify  the  duke's  mind  under  his 
hand  but  the  duke  himself.  And,  upon  this  point,  all  the 
lands  so  settled  were  saved  from  forfeiture.  But,  in  the 
present  case,  they  said,  any  other  person  might  tender  the 
ring  as  well  as  Sir  Francis,  the  same  as  in  the  payment  of 
money,  delivering  gilt  spurs,  and  the  like.  Then,  as  to  the 
third  point,  they  said,  when  the  statute  gives  the  condition 
to  the  king,  it  gives  the  performance  also;  for  it  puts  the 
king  in  the  place  of  the  person  attainted. 

It  is  said,  that  in  the  argument  many  cases  were  adduced 
of  persons  attainted  of  treason  who  had  power  of  revoca- 
tion ;  and  upon  full  consideration  and  comparison  of  them, 
the  court  gave  judgment  for  the  queen.     The  counsel,  it  is 
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said,  -were  very  dissatisfied  with  this  decision,  considering 
the  condition  as  inseparably  annexed  to  the  person  of  Sir 
Francis,  and  they  advised  a  writ  of  error.  Bat,  in  the  next 
parliament,  which  was  the  35th  Elizabeth,  a  special  act  was 
made  to  establish  the  forfeiture.*  So  little  confidence  had 
they  that  the  point  might  be  readily  admitted  for  general 
law,  which  many  lords  were,  perhaps,  by  the  terms  of  their 
settlements,  interested  in,  and  wliich,  perhaps,  they  might 
think  they  weakened  instead  of  confirming  by  a  special 
statute  against  an  obnoxious  ofl'ender  and  an  outlaw. 

Another  instance,  in  which  the  crown  felt  an  interest 
arising  from  these  revocations,  was  where  a  fine  was  due 
from  a  tenant  in  capite  for  alienation.  The  Viscount  Mon- 
tague had  obtained  a  license  to  alien  to  A.  and  B. :  he  after- 
wards covenanted  with  A.  and  13.  that  they  should  recover 
certain  lands  against  him  to  certain  uses,  with  a  power  to 
revoke  those  uses  and  declare  others,  by  any  writing,  during 
his  life,  or  by  his  last  will,  and  that  tiie  recoverors  should 
stand  seized  to  the  new  uses.  By  his  last  will  he  revoked 
the  uses,  and  declared  new  ones;  and  it  was  resolved  by 
the  judges  that,  in  the  first  place,  no  fine  was  due  for  the 
estate  executed  in  the  cestui  que  use  bj- the  statute;  and, 
secondly,  that  none  was  due  for  those  newly  declared  in 
the  will.  For  notwithstandino;  the  kins^'s  tenant  was  altered 
by  these  new  limitations,  yet  there  being  a  license  to  alien 
to  the  recoverors  was  enough,  for  all  the  uses  arose  out  of 
their  estate." 

Sometimes  these  jvovisos  did  not  give  authority  to  revoke 
the  whole  of  the  settlement,  but  only  part  of  it,  and  that 
for  particular  purposes :  these  were  provisos  which  have 
since  been  better  known  by  the  name  oi  powers  ;  and  cer- 
tain restrictions  were  imposed  on  them,  similar  to  those 
by  which  the  raising  of  the  original  uses  was  governed. 
3IHdica}js  case,  in  24th  of  the  queen,  gave  occasion  to  the 
nature  of  powers  being  better  exj Gained.  A  person  there 
covenanted,  in  consideration  of  blood,  and  other  good  and 
just  considerations,  to  stand  seized  to  the  use  of  himself 
for  life,  with  several  limitations,  by  way  of  portion  to  his 
daughters,  and  their  husbands  in  tail ;  to  which  was  added 
this  proviso  :  that  he  should  be  at  liberty,  by  will,  in  writing, 
to  limit  any  part  of  the  land  to  any  one  for  life,  lives,  or 

^  Sir  Francis  Engletieid's  Case,  7  Rep.,  11. 

2  43  Eliz.,  the  Viscount  Montague's  Case,  G  Rep.,  27. 
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years,  for  payment  of  debts  or  leo;acies,  preferment  of  ser- 
vants, or  any  o^A^/- reasonable  consideration  as  to  liim  should 
seem  good ;  and  all  persons  seized  should  stand  seized 
thereof  to  such  uses  as  he  should  so  appoint  by  his  will. 
In  pursuance  of  this  power,  the  covenantor  did,  by  his  will, 
give  a  great  part  of  tbat  whicji  had  been  before  limited,  for 
a  portion  to  two  of  his  daughters,  for  the  advancement  of 
another  named  Plj-tl'and  her  husband,  and  the  heirs  of  her 
body,  for  one  thousand  years,  without  reservation  of  any 
rent.  And,  after  long  argument,  it  was  resolved  by  all  the 
judges  that  where  uses  are  raised  on  consideration  of  blood, 
etc.,  and  a  proviso  is  added  that  the  covenantor,  for  divers 
good  considerations,  may  make  leases  for  years,  the  cove- 
nantor cannot  make  leases  for  years  to  any  of  his  blood 
(much  less  to  any  other  person),  because  the  power  to  make 
leases  for  years  was  void  when  the  indenture  was  sealed ; 
for  the  covenant  upon  such  general  consideration  cannot 
raise  the  use;  and  no  particular  averment  could  in  this  case 
be  admitted,  because  his  intent  was  as  general  as  the  con- 
sideration was,  namely,  to  demise  to  any  one  whom  he 
pleased.  But  if  it  was  upon  a  feoffment,  line,  or  recovery, 
there,  as  no  consideration  was  necessary  to  raise  the  uses, 
it  would  be  different.  Again,  in  the  present  case,  the  power 
to  make  estates  would  defeat  or  encumber  those  already 
made  on  good  consideration.  Further,  they  held,  that  other 
consideration  must  mean  other  than  the  advancement  of  a 
daughter,  which  was  mentioned  before.  And,  further,  they 
held  the  term  for  one  thousand  years  to  be  against  the  in- 
tent of  the  parties  and  the  words  of  the  proviso ;  for  the 
design  being  to  provide  for  all  the  daughters,  this  term 
tended  to  encumber  and  frustrate  the  portions  already 
given.* 

"Whoever  compares  the  pleadings  of  this  reign  with  those 
of  the  two  former,and  of  Henry  A^II.  and  Henry 
VIII.,  will  not  find  any  very  material  differ- 
ence (a).     The  formal  part  of  pleading  was  much  anci enter 

(a)  The  great  object  of  pleading  was  recognized  to  be  to  elicit  the  real 
question  in  controversy  between  the  parties,  either  by  the  agreement  of  the 
parties  to  an  issue  of  fact,  or  by  a  decision  upon  demurrer  as  to  what  the 
issue  ought  to  be.  And  this  was  the  reason  why  pleading,  which  appeared 
to  he  evasive,  was  regarded  with  such  dislike,  and  was  always  held  bad. 
Thus,  for  instance,  where  the  piaintifi'  comjjlained  that  the  defendant  war- 
ranted 300  ewes  to  be  sound,  and  worth  £9  per  score,  and  sold  them  to  the 

1  4  Rep.,  175. 
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than  any  of  those  reigns ;  and  the   most  approved  style 
had  been  settled  either  before  or  during  that  time,  so  that 

plaintiff'  for  that  price,  knowins::;  them  not  to  be  sound  nor  worth  that  price, 
one-third  of  them  being  rotten,  and  the  otlier  two-thirds  worth  much  less, 
and  the  defendant  pleaded  that  they  were  sound,  and  well  worth  that  price, 
and  might  have  been  sold  for  that  price,  the  plea  was  held  bad,  as  it  said 
nothing  as  to  the  warranty  (Redhead  \.  Harper,  Yelv.,  114j.  A  plea  is  for 
two  purposes,  to  force  the  plaintiff  to  make  a  replication,  and  com{)el  him 
to  come  to  an  issue ;  and  therefore  it  is  not  necessary  to  show  everything 
certainly  in  a  plea,  for  perhaps  the  issue  will  not  be  joined  upon  the  plea, 
but  upon  the  replication  [Saunders  and  Collherst  v.  Bejustin,  Plowd.,  28) ;  for 
which  reason  a  plea  is  good  if  it  l)e  certain  to  a  common  intent.  Thus  where 
in  an  action  to  try  title  the  plaintiti'  had  taken  issue  on  a  point  not  the  true 
point  in  the  case,  and  the  parties  went  to  trial,  and  it  was  found  against  liim, 
and  he  moved  in  arrest  of  judgment,  the  court  said  that  though  the  proper 
issue  had  not  been  taken,  they  could  not  interfere  now,  for  the  parties  had 
agreed  to  doubt  nothing  but  the  matter  denied,  and  that  doubt  was  resolved 
by  the  verdict  [Pigot  v.  Pigot,  Yetr.,  54).  And  so  where  a  party  denied  one 
of  two  matters  alleged  on  the  other  side,  and  it  was  disproved,  the  other  was 
not  allowed  then  to  rely  on  the  other  matter,  for  by  tlie  plea  he  hath  not 
rested  upon  that,  but  hath  relinquished  it  [Therkettle  \.  Reeve,  Cro.  Eliz.,  111). 
Tims  where  an  action  was  on  a  bond,  the  condition  of  which  was  that  the 
defendant  should  perform  the  covenants  in  a  deed,  one  of  which  was,  that 
he  should  let  the  plaintiff  come  and  see  if  repairs  were  made  of  a  house  he 
had  let  to  the  defendant,  and  the  defendant  pleaded  that  the  legal  estate  and 
reversion  had  become  vested  in  and  before  any  breach,  which  the  plaintiff" 
denied,  and  was  found  against  the  defendant,  who  then  objected  that  the 
plaintiff'  had  not  shown  any  breach  of  the  covenant  by  himself;  but  the 
court  said  that  he  need  not  in  this  case,  for  the  defendant,  by  his  pleading, 
had  obliged  the  plaintiff"  to  answer  to  the  particular  point  tendered,  and  the 
plaintiff  could  go  no  further  {Guy  v.  Jeffrey,  Yeli:,  78).  Thus,  in  the  above 
case,  it  was  said  it  is  not  like  the  case  where,  in  an  action  on  a  bond  to  per- 
form an  award,  the  defendant  serves  the  award.  There  the  plaintiff"  must 
set  it  forth,  and  assign  a  breach ;  but  in  such  a  case,  if  the  defendant  pleads 
a  release,  whereby  he  off"ers  a  special  point  in  issue,  here  it  is  sufficient  for 
the  plaintiff'  to  answer  the  release,  or  other  special  matter  alleged  by  the  de- 
fendant, without  assigning  any  breach  {Ibid.,19).  Thus  where  the  plaintifi" 
declared,  that  in  consideration  he  would  marry  the  defendant's  niece,  the 
defendant  undertook  to  give  him  as  much  in  marriage  with  his  niece  as  he  had 
before  agreed  to  give  with  her  to  one  Jarvis,  viz.,  £1000,  and  the  defendant  de- 
nied the  promise,  and  it  was  found  against  him,  and  damages,  £1000,  the  court 
refused  to  arrest  the  judgment  for  an  objection  that  the  declaration  did  not 
state  witk  whom  the  defendant  had  agreed  to  give  Jarvis  £1000,  for  it  was 
beside  the  promise  of  the  defendant,  which  was  the  principal  cause  of  action, 
and  therefore  it  was  sufficient  to  set  forth  the  other  matters  generally ;  and 
if  the  defendant  had  pleaded  that  he  had  not  agreed  to  give  Jarvis  £1000, 
then  might  the  plaintiflTsoon  enough,  by  way  of  replication,  make  the  agree- 
ment certain  with  whom  it  was  made,  and  in  such  other  circumstances ;  but 
the  declaration  was  good  without  such  certainty  at  first  (Alsop  v.  Sihvell, 
Yelv.,  IS).  Thus  where  the  defendant  had  sold  land  to  the  plaintiff',  sup- 
posed to  be  mortgaged  to  one  Smith,  and  had  given  the  phiintift'  a  bond,  to 
be  forfeited  unless  the  mortgage  was  duly  redeemed,  and  the  plaintiff  sued 
on  the  bond,  and  the  defendant  chose  to  deny  that  the  land  was  mortgaged, 
and  on  that  issue  was  taken,  and  it  was  found  that  it  was,  and  the  defendant 
then  moved  an  arrest  of  judgment  that  this  was  not  the  right  issue,  for  that 
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in  the  actions  mostly  in  use  there  was  little  room  left  for 
improvement.  Debt,  dciiriue,  trespass^  ?rpkvin,  covenant,  all 
these  being  old  remedies,  their  pleading  was  long  ago  de- 
bated and  agreed  upon. 

But  actions  upon  the  case  were  of  a  later  date,  the  con- 
stitution of  which  had  not  been  sufficiently  experienced, 
nor  the  power  and  direction  they  would  take,  and  were 
capable  of,  fully  comprehended.  It  was  natural,  therefore, 
that  the  pleading  in  these  new  actions  should  be  as  yet 
fluctuating  and  various. 

The  answer  given  to  declarations  in  case,  whether  those 
that  were  grounded  on  a  contract  or  tort,  were  sometimes 
special  matter,  concluding  with  a  traverse  or  a  kind  of 
general  issue,^  as  was  stated  to  have  been  the  practice  in 
the  preceding  reigns  ;  but  more  fre(][uently  the  general  plea 
of  nan  assumpsit  and  not  guilty? 

As  to  the  action  of  assumpsit,  so  closely  did  they  adhere 
to  the  supposition  of  an  actual  promise,  that  where  the 
jury  found  the  promise  on  a  different  day  from  that  laid, 
it  was  held  not  to  support  the  declaration.^  Again,  as  it 
was  made  a  substitute  for  the  action  of  debt,  they  resolved 
it  should,  in  one  instance,  be  tied  down  to  the  rule  which 
governed  in  that ;  for  where  the  declaration  was  for  £50, 
and  a  verdict  was  for  £47,  and  as  to  the  residue,  the  jury 
found  that  he  did  not  promise,  the  verdict  was  set  aside  ; 
because  damages  were  assessed  to  a  lesser  amount  than  the 
sum  alleged  to  be  due.* 

The  old  pleading  in  trover  still  continued,  but  drew 
from  the  courts  some  opinions  which  naturally  led  to  cer- 
tain alterations.  In  37  Elizabeth^  there  are  two  actions 
of  trover;  in  one,*  a  sheriff  was  defendant,  who  Justified 
under  an  execution;  in  the  other,  the  defendant  justified 
distraining  damage  feasant,  and  set  forth  all  the  special 

it  ought  to  have  been  wliether  the  mortgage  was  redeemed ;  the  court  said 
tliat  the  defendant  had  oti'ered  an  issue  that  the  Lmd  was  not  mortgaged, 
which  was  the  particular  point  to  wliich  the  plaintiff  had  to  answer,  and  he 
liad  answered  to  it,  and  the  parties  were  at  issue ;  and  it  was  not  to  be  presumed, 
as  tlie  defendant  had  not  alleged,  that  the  mortgage  had  been  redeemed,  tiiat 
if  so,  the  defendant  should  have  stated  it;  that  it  was  his  own  fault  if  he  had 
rested  his  case  on  a  false  issue,  and  that  the  plaintifl'  could  not  know  what 
was  the  truth,  as  the  matter  lay  in  the  knowledge  of  the  defendant  {Bailey  v. 
Taylor,  Yelv.,  25). 

'  Cro.  Eliz.,  147,  634,  et  passim.        '  Ibid.,  130,  625,  923.        ^  Cro.  Eliz. 

*  Bagnall  and  Sacheverell,  Cro.  Eliz.,  292. 

=  Cro.  Eliz.,  433,  434,  and  436. 
VOL.  v.  — 38 
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matter ;  tlie  pleas  in  both  cases  conclude  absque  hoc,  that 
he  converted  them  aliter  vel  alio  modo.  There  were  de- 
murrers to  them ;  and  the  plea  in  the  first  action  was  held 
bad,  principaUy'^  because  there  was  no  conversion  confessed, 
as  there  should  have  been,  conformably  with  the  traverse; 
so  that  the  court  admitted  the  substance  of  such  a  plea  to 
be  good,  if  that  requisite  had  been  complied  with.  But, 
ill  the  latter  case,  they  said,  the  plea  amounted  to  the 
general  issue,  and  it  should  have  been  not  guilty.^  How- 
ever, notwithstanding  these  opinions  had  occasionally 
dropped  from  the  bench,  the  practice  continued  all  through 
this  reign  in  all  actions  of  trover  to  plead  such  special 
matter  as  amounted  to  a  justification  of  the  defendant, 
and  so  conclude  to  the  court  or  with  a  traverse  in  the 
manner  before  stated.^  Both  these  methods  were  again 
all  'wed  as  good,  the  former  in  38  Elizabeth,  the  latter  in 
39  Elizabeth.^  Such  repeated  declarations  in  favor  of  these 
pleas  could  leave  no  doubt  of  tlieir  sufficiency;  and  though 
the  general  issue  had  been,  as  we  have  seen,  as  authorita- 
tively declared  good,  the  prevailing  habit  was  to  bring 
everything  to  the  judgment  of  the  court  by  these  justifi- 
cations, in  preference  to  the  trial  by  the  lay  gents ;  to 
which  they  would  be  subject  by  the  plea  of  not  guilty. 

With  tliese  and  some  few  other  particular  exceptions,  it 
may  be  pronounced,  that  the  general  cast  of  learning  in 
the  days  of  Queen  Elizabeth  comes  within  the  bulk  of 
that  kind  of  law  whicli  is  now  in  use  [a).    The  long  period 


(a)  So  it  may  be  said  f)f  many  heads  of  our  old  law.  To  use  the  language 
fif  Lord  Hale  (in  his  PrL'face  to  Eoile's  "Abridgment"'):  "It  cannot  be 
siijtposed  that  conunon  laws  can  be  wholly  exemjU  from  tlie  common  fote  of 
hinnan  thnigs,  which  nuist  needs  be  subject  to  particidar  defects  and  miita- 
l)iiities;  time  and  experience,  as  it  hatli  given  it  the  perfection  it  hath,  so  it 
nuist  and  will  advance  and  improve  it.  But  more  particularly  the  mutations 
that  have  been  in  this  kind  have  not  been  so  much  in  the  law  as  in  the  sub- 
ject-matter of  it;  the  great  wisdom  of  parliament  hath  taken  off  or  abridged 
nianv  of  the  titles  aliout  which  it  was  conversant;  usage  and  disusage  have 
anticiuated  otliers,  and  the  various  accesses  and  alterations  in  point  of  com- 
merce and  dealing  have  rendered  some  proceedings  that  were  anciently  less 
in  use  to  be  more  useful,  and  some  that  were  anciently  useful  to  be  now  less 
so.  And  it  sliall  not  be  ailogetlier  impertinent  to  give  some  instances  here 
of  several  great  titles  in  the  law,  whicii  are  at  this  day  in  a  great  measure 
antiquated,  and  some  that  are  nnich  abridged  and  reduced  to  a  very  narrow 
compass  and  use:  —  1.  Tenures  by  knight-service  and  their  appendices- 
wardships,  value  and  forfeiture  of  marriage  of  the  ward;    escuage,  relief, 

1  Cro.  Eliz.,  434.  ^  Coke's  Entries,  40  b.,  41. 

■^  Ibid.,  435.  ^  38  Eliz.  Cro.  Eliz.,  485;  39  Eliz.  Cro.  Eliz.,  554. 
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of  this  reign  gave  sufficient  opportunity  for  the  discussion 
of  almost  every  legal  question  ;  and  the  learning  of  former 

aide  pur  file  marier,  et  fnire  fits  chevalier,  primer  seisin,  livery,  offices  post 
mortem,  traverses,  interpleader,  and  nionstmns  de  droit  incident  thereto ;  the 
several  writs  of  rights  of  ward,  ravishment  of  ward,  valore  maritagii,  diiplicii 
vcdore  maritagii,  and  some  other  appendices  of  this  nature,  made  up  several 
great  titles  in  our  law  titles,  and  took  up  nuioh  of  the  business  of  the  old 
and  latter  law-books,  all,  or  the  greatest  part  whereof,  is  nt)w  pared  olij  and 
become  unuseful  by  the  hite  act  for  the  alteration  of  tenures.  2.  Viilenage, 
and  the  several  appendices  thereof,  viz.,  enfranchisement,  writs  de  na.livo  ha- 
bendo  and  libertate  probanda,  and  the  pleadings  and  trials  relating  thereto, 
were  great  titles  in  the  old  books,  but  now  antiquated  by  time ;  we  have 
rarely  heard  of  any  cases  of  viilenage  since  Crouch's  case  in  my  Lord  Dyer. 
3.  The  titles  of  profession,  deraignment,  and  the  several  titles  relating 
thereto,  made  considerable  titles  in  the  old  Year-Books,  but  are  now  wholly 
antiquated  by  the  statutes  of  27  and  31  Henry  VIII.  (dissolution  of  religious 
houses,  and  other  statutes  pursuant  thereunto).  4.  The  title  of  dower,  and 
its  several  kinds,  was  a  large  title  of  the  common  law,  and  though  that  title 
be  not  wholly  abrogated  or  out  of  use,  yet  it  is  grown  much  narrower,  espe- 
cially in  relation  to  great  estates,  by  the  common  use  of  jointures,  pursuant 
to  the  statute  of  27  Henry  VIH.  5.  The  title  of  descents  to  take  away 
entries  and  continual  claims  is  very  much  abridged  in  point  of  use  and  ex- 
perience by  the  stat.  32  Henry  VIII.,  c.  33.  6.  The  title  of  attornment  was 
a  difficult  and  yet  great  title,  with  its  appendices  quid  juris  clamat,  quern  red- 
dituyii  reddit,  per  quae  servitia.  But  it  is  much  out  of  use,  and  new  expedients 
substituted  in  lieu  thereof,  viz.,  by  fines  to  uses,  by  bargains  and  sales  for  a 
terra,  and  releases,  and  by  deeds  enrolled  according  to  the  stat.  27  Henry 
VIII. ;  and  by  those  also  the  difficulties  in  execution  of  estates  by  livery 
and  seisin,  yea,  and  many  of  the  curiosities  of  some  kinds  of  releases  and 
continuations  are  commonly  supplied.  7.  The  titles  of  discontinuance  and 
remitter  are  great  and  large  titles,  and  indeed  full  of  curious  learning;  yet 
these  are  in  a  great  measure  narrowed  by  divers  acts  of  parliament.  Some 
assurances  that  at  common  law  were  discontinuances,  are  now  made  bars,  as 
fines  with  proclamations  by  the  stats.  4  Henry  VII.,  and  32  Henry  VIII.,  as 
to  the  issue  in  tail,  though  still  they  continue  discontiiuiances  in  .some  cases 
to  him  in  the  remainder  or  reversion.  Again,  some  that  were  discontin- 
uances at  common  law,  have  since,  by  act  of  parliament,  lost  that  eillct,  as 
in  cases  of  jointresses,  and  husband  seized  in  right  of  his  wife,  by  stat.  11 
Henry  VII.,  c.  20;  in  case  of  bishops,  by  stat.  1  Elizabeth;  in  case  of  other 
ecclesiastical  persons,  by  stat.  13  Elizabeth.  8.  The  remedy  by  assizes  and 
several  forms  and  proceedings  relating  thereto  were  great  titles  in  the  Year- 
Books;  and  although  the  law  is  not  altered  in  relation  to  them,  yet  use  and 
common  practice  liave  in  a  great  measure  antiquated  the  use  of  them  in  re- 
covering possession,  and  the  remedy  by  ejectione  firmce  used  instead  thereof, 
so  that  rarely  is  any  assize  brought  unless  for  recovering  possession  of  offices. 
9.  Keal  actions,  as  writs  of  right,  writs  of  entry,  etc.,  and  their  several  ap- 
pendices, as  grand  cape,  petit  cape,  saver  default,  resceit,  view,  aide  prayer, 
voucher,  counter  plea  of  voucher  or  of  warranty,  recovery  in  value,  were  several 
great  titles  in  the  Year-Books,  but  now  much  out  of  use ;  for  in  most  cases 
at  this  day,  the  entry  of  him  that  hath  tiie  right  being  lawful,  men  choose 
to  recover  their  possession  by  ejectione  fir  mw,  only  in  common  recoveries  the 
form  of  sucli  real  actions  is  preserved,  and  sometimes,  though  rarely,  a  writ 
of  dower  or  forraedon,  because,  ordinarily,  where  an  entail  is  susjw'cted  a 
common  recovery  is  had.  10.  Ley-gager,  a  great  title  in  the  Year-Books, 
but  now  by  action  upon  the  case  being  commonly  brought  for  debts  upon 
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times  being  laid  open  to  the  world  by  the  late  publica- 
tions, the  whole  of  the  law  seems  to  have  undergone  a 

simple  contract,  tliat  title  comes  rarely  in  use  unless  in  actions  of  debt  for  a 
by-law  or  a  fine,  or  amercement  in  a  court-baron.  11.  Quod  periniltat,  and 
assizes,  for  common  ways,  etc.,  secla  ad  nolendinum,  and  assizes  of  nuisances, 
are  much  turned  into  trespasses  and  actions  upon  the  case.  12.  Garnish- 
ment and  interpleader  were  large  titles  at  common  law,  but  now  much  out 
of  use,  for  that  actions  of  detinue  are  much  turned  into  actions  upon  the 
case  sur  trover  and  convernon.  13.  The  learning  of  avowries  is  in  a  great 
measure  abridged  by  stat.  21  Henry  VIII.,  and  intricacies  of  process  in  re- 
plevin, retorno  liahendo,  etc.,  much  remedied  in  case  of  distress  for  rents,  by 
the  late  act  (17  Chas.  II.).  Many  more  instances  of  this  nature  might  be 
given,  but  these  may  serve  to  let  us  see  that  process  of  time  mucli  changeth 
the  course  and  practice  of  law  and  the  reason  of  such  changes.  And  as 
time,  and  experience,  and  use,  and  some  acts  of  parliament  have  abridged 
some  and  antiquated  other  titles,  so  they  have  substituted  or  enlarged  other 
titles,  as,  for  instance,  action  on  the  case,  devises,  ejectione  firmcc,  election,  so 
divers  others  are  now  growr.  greater  titles  than  formerly."  Many  heads  or 
branches  of  law  may  be  said  to  have  arisen  about  this  time,  by  reason  of  the 
altered  circumstances  of  the  age ;  and  it  is  curious  to  observe  how  the  growth 
of  wealth,  the  advance  of  civilization,  the  increase  of  population,  and  the 
consequent  extension  of  cities  and  development  of  commerce,  raised  new 
questions  and  gave  occasion  for  novel  applications  of  legal  principles.  One 
remarkable  illustration  of  this  is  afforded  by  what  appears  to  have  been  the 
earliest  cases  on  the  suliject  of  lights,  which  occurred  in  or  soon  after  the 
jireseiit  reign.  Thus,  for  instance,  in  one  of  these  cases,  towards  the  end 
of  the  reign,  a  custom  alleged  in  a  city  to  stop  lights  by  building  a  new 
foundation,  was  adjudged  void;*  and  in  another  case,  shortly  after  the  close 
of  this  reign, f  the  plaintiff  declared  that  he  was  possessed  of  a  house  in 
London  by  lease,  in  which  house  there  had  been  three  lights  from  time 
whereof  the  memory  of  man  was  not  to  the  contrary,  by  which  wholesome 
air  had  been  received  ;  and  that  the  defendant  was  possessed  of  a  lease  of  a 
void  piece  of  land  or  yard,  which  was  contiguous  and  adjoining  to  the  plain- 
tiff's house,  on  that  side  of  it  where  the  three  lights  were,  which  lights  were 
towards  the  defendant's  yard,  and  so  have  been  of  ancient  time,  and  that  the 
defendant  had  built  a  new  house  so  uuich  on  the  void  piece  of  land  as  that 
he  had  totally  obscured  the  plaintiff's  ancient  lights.  The  defendant  pleaded 
a  custom  of  London,  which  warrants  the  rebuilding  of  any  house  on  the 
same  foundation  where  the  ancient  house  stood,  in  height,  at  the  pleasure 
of  the  party ;  and  that  it  is  lawful  by  the  custom,  though  by  the  rebuilding 
his  neighbor's  lights  are  stopped  (unless  there  be  covenant  to  the  contrary'), 
and  so  justifies  the  rebuilding  of  his  house  on  the  same  foundation  higher 
than  before,  whereby  the  plaintifi''s  lights  were  stopped;  and  it  was  held 
that  the  custom  pleaded  was  a  good  custom  ;  for  it  might  arise  as  a  lawful 
commencement  or  reas(jn  in  cities  or  boroughs;  for  if  a  tradesman  lias  set- 
tled himself  in  a  commodious  part  of  the  city,  where  he  increases  in  his 
trade,  and  his  house  becomes  too  small  for  his  company,  he  may  build  it 
higher,  for  his  better  habitation  ;  and  it  is  well  allowable,  for  it  tends  to  the 
})eo[)Hng  of  cities,  and  to  the  encouragement  of  tradesmen  in  such  places. 
Eut  the  custom  of  a  ci;y  which  enables  men  to  build  on  a  void  piece  of  land 
where  there  was  no  house  before,  and  thereby  to  stop  up  his  neighbor's 
lights,  was  held  void;  for  by  that  means  men  inay  lose  all  their  lights  which 
in  any  way  come  into  their  houses,  if  they  may  be  environed  on  every  side 

*  Mos'ey  v.  Ball,  39  Elizabeth,  ailjudged  on  a  custom  of  York,  cited  in  Yelverlon,  216. 
t  Hughes  v.  Kerne,  Yeli.'s  Heps.,  215. 
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reconsideration  as  it  were ;  and  those  parts  which  were 
then  mostly  in  use  were  settled  upon  principle,  and  so  de- 

with  new  houses,  and,  by  this  stratagem,  live  in  (enebris,  wliich  tlie  law  will 
not  allow.  A^d  judgment  was  given  against  the  defendatit,  by  reason  he 
did  not  answer  the  oflence  laid  to  his  charge,  whicli  was  the  buiiding  on  the 
void  piece  of  land,  and  by  that  means  stopping  the  plaintifl's  lights;  for 
the  defendant  was  justified  only  by  building  on  the  old  foundations,  and 
thereby  stopping  the  plaintiff's  lights,  which  was  not,  it  was  said,  the  matter 
wlierewith  the  plaintiff' charged  him;  that  is  to  say,  that  the  defendant  by 
not  denying  admitted  that  he  had  not  merely  built  on  the  old  foundations 
higher  than  before,  but  also,  in  fact,  upon  tiie  vacant  ground,  and  by  that 
new  building  had  obscured  the  plaintiff's  lights.  It  will  be  obvious  that 
the  case  itself  and  the  arguments  to  which  it  gave  rise  coidd  not  have  arisen 
had  not  population  largely  increased  and  trade  and  traffic  in  consequence 
much  advanced,  and  the  building  in  cities  and  towns  greatly  extended. 
There  is  another  case  reported  about  the  same  time,  in  which  the  plaintiff' 
complained  of  the  stopping  of  three  lights  by  a  building  in  the  yard  of  the 
defendant,  who  justified  the  total  stojiping  of  two  of  the  lights  by  reason  of 
a  custom  of  London  (probably  the  one  above  mentioned),  and  the  stopping 
of  the  third  in  part,  also  by  virtue  of  the  custom  ;  as  to  which  latter  part  of 
his  defence,  it  was  held  uncertain  and  untenable,  as  it  only  answered  as  to 
part  of  the  third  light,  and  so  the  plaintiff'  recovered  [Ncwhall  v.  Bomord, 
Yelverton,  225).  So  in  many  other  cases  of  deprivation  or  obstruction  of 
some  right  acquired  by  use  as  to  watercourse  or  the  like.  Actions  on  the 
case  began  to  be  brought  very  frequently  in  this  reign.  For  example, 
actions  by  the  owners  of  water-mills  for  diversion  or  obstruction  of  the 
streams  which  worked  them.  Questions  relating  to  the  right  to  the  use  of 
such  things  as  light,  and  air,  and  running  streams,  and  the  like,  which  were 
originally  publici  juris,  but  might  by  long  uses  become  appropriated,  and 
made  a  species  of  property,  began  in  this  reign,  from  the  causes  before  men- 
tioned, to  be  of  considerable  importance,  and  to  be  greatly  litigated,  and 
numerous  cases  on  such  subjects  are  to  be  found  in  the  law  reports  of  the 
period,  actions  on  the  case  having  by  this  time  become  usually  substituted 
in  such  cases  for  the  old  cumbrous  real  actions.  Thus,  for  instance,  in  this 
reign  w^as  raised  and  determined  in  a  court  of  error  the  great  question, 
which  must  have  been  of  immense  importance  at  the  time,  and  formed  a 
kind  of  junction  between  the  ancient  rights  and  the  modern,  whether  when 
any  right  had  been  originally  annexed  to  buildings,  such  as  mills,  which 
had  become  in  course  of  time  ruinous  and  prostrated,  so  that  they  required 
to  be  rebuilt,  the  right  was  thereby  lost?  {Luttrelts  Case,  4  Coke's  Eep.,  80). 
There  indeed  the  question  was  also  raised,  whether  the  right  was  lost  if  the 
nature  of  the  holding  was  altered,  or  if  ancient  fulling-mills  turned  by  water 
were  j^ulled  down,  and  corn-mills  built  in  their  places,  was  the  old  right  to 
the  running  stream  lost  by  reason  of  the  change"?  It  was  held  that  it  was 
not,  and  the  principles  laid  down  were  of  wide  and  general  application. 
The  mill,  it  was  said,  was  the  substance,  and  the  owner  might  alter  the 
nature  of  the  mill  as  he  pleased,  provided  no  prejudice  arose  to  the  granter, 
for  the  grant  of  the  watercourse  must  have  preceded  the  erection  of  the 
mill;  and  the  grant  being  general  for  a  water-mill,  the  grantee  might  alter 
it  as  he  pleased.  So,  if  a  man  had  an  old  window  to  his  hall,  and  afterwards 
convertetl  the  hall  into  a  parlor,  his  neighbor  could  not  stop  the  window. 
And  as  to  the  rebuilding,  it  was  said  that  the  most  perdurable  part  of  the 
liuilding  was  the  land  itself  on  which  it  rested,  and  which  j>receded  tlie  mill, 
and  to  which  the  original  grant  must  have  been  made  {Ibid.,  88).  So  ac- 
tions on  the  case  for  nuisances  became  common.  If  the  nuisance  was  in  its 
38*  2D 
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livercd  down  to  succeeding  times.  To  us,  who  view  things 
in  the  retrospect,  there  seems  to  arise  a  new  order  of  things 

nature  jiiiblic,  as  a  weir  upon  a  river,  there  niifiht  be  an  indictment  for 
maintaining  it  ad  nocuimntum  of  the  jiublic,  and  tliere  could  be  judgment 
that  it  be  abated;  and  this  course  began  to  be  taken  about  this  time,  as 
appears  from  some  reported  cases  (Sir  Edward  Wirtters  Case,  Yelv.,  60),  and 
was  afterwards  the  course  taken,  as  the  old  real  actions  became  obsolete,  for 
tlie  abatement  of  nuisances  (Heg.  v.  Wigg,  2  Lord  Raymond's  Reps.,  1163; 
Rex  V.  Rosewell,  2  Saik.,  459;  Rex  v.  Stoughton,  2  Strange,  901).  Where  in- 
deed tiie  nuisance  was  temporary  tliere  need  not  be  judgment  to  abate  it 
(Rex  V.  Papporean,  2  Slice,  6iSt»),  as  every  repetition  of  it  woidd  be  punish- 
able by  a  fresh  fine ;  but  if  it  were  permanent  in  its  nature,  then  the  proper 
judgment  on  an  indictment  would  be  to  abate  it,  or  to  inflict  fine  and  im- 
prisonment if  it  were  not.  Thus  it  was  held  in  tliis  reign  that  an  action  on 
the  case  did  not  lie  by  one  freeholder  against  another  for  maintaining  a 
bank  on  a  brook  whereby  it  overflowed  the  plaintifl's  land ;  for  it  was  said, 
if  it  were  a  nuisance  (being  a  nuisance  to  the  freehold),  assize  or  giiod  per- 
viittat  would  be  the  proper  remedy  l)y  which  he  would  abate  the  nuisance; 
wherefore  it  was  adjudged  for  the  defendant  (Besivick  v.  Amden,  Cro.  Elis., 
520).  Both  these  actions  of  assize  of  nuisance  and  quod  permittat  were  out 
of  use  at  the  time  the  "Commentaries"  were  written;  but  as  the  party 
could  not  by  action  in  the  case  abate  the  nuisance,  but  only  recovered  dam- 
ages, it  was  necessary  to  have  recourse  either  to  the  old  remedies  or  to  in- 
dictment, which  latter,  however,  would  not  lie,  except  for  a  public  nuisance 
(3  Bl.  Com.,  222).  Where  indeed  the  action  was  not  between  freeholder.s, 
that  is,  where  both  parties  were  not  freeholders,  and  the  action  was  not  for 
a  nuisance  annexed  to  the  freehold,  but  for  a  merely  temporary  injury,  as 
stopping  a  way,  which  might  be  permanent  or  temporary,  the  party  had  his 
election  to  sue  in  an  action  on  the  case  or  for  damages,  or  by  assize  for  abate- 
ment (Alstan  V.  Pamphyn,  Cro.  Eliz.,  466).  If  an  assize  were  brought,  there 
was  judgment  to  abate  the  nuisance ;  but  the  proceedings  in  real  actions 
were  slow ;  and  it  was  found  that  the  award  of  damages  in  actions  on  the 
case  were  in  most  cases  equally  efficacious,  as  fresh  actions  would  lie  for  the 
continuance  of  the  nuisance,  and  the  process  in  actions  on  the  case  was  much 
more  speedy.  There  was  one  class  of  actions  which  came  into  vogue  in  this 
reign,  entirely  of  a  novel  character,  and  the  rise  of  which  can  be  traced  to 
the  great  religious  revolution  which  had  taken  place.  This  was  actions  for 
slander,  which,  previous  to  that  era,  were  unknown,  slander  being  of  spiritual 
cognizance,  and  dealt  with  in  the  ecclesiastical  courts,  by  which  slanderers 
were  compelled  to  do  public  i)enance,  and  make  public  reparation.  After 
the  Keformation,  the  power  of  the  cliurch  being  so  crippled,  and  the  juris- 
diction of  the  ecclesiastical  courts  so  reduced,  these  cases  ceased  to  be  taken 
into  the  ecclesiastical  courts,  and  actions  grounded  upon  temporal  damage 
were  brought  in  the  courts  of  laAV.  This  class  of  actions  rose  so  suddenly, 
or  multiplied  so  rapidly,  that  the  law-books  of  the  age  are  full  of  them.  In 
one  small  volume  of  reports  (Yelverton's)  there  are  not  less  than  nearly 
sixty  cases  of  slander,  and  many  of  them  are  of  the  most  unseemly  and  un- 
.savory  character.  They  multiplied  indeed  so  enormously,  that  the  courts 
did  all  they  could  to  discourage  them;  and  they  held,  for  instance,  that 
mere  defamatory  speaking,  even  although  it  did  produce  actual  and  special 
damage  to  the  party  slandered,  was  not  actionable  unless  the  slander  was 
spoken  maliciously ;  and  that  this  was  not  satisfied  by  mere  legal  or  con- 
structive malice,  which  required  some  substantive  actual  malice  be  alleged 
and  proved,  is  plain  from  the  cases  decided.  Thus,  where  a  woman  sued 
for  words  imputing  to  her  incontinence,  whereby  she  had  lost  a  marriage, 
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nlionf  tills  time,  when  the  law  took  almost  a  new  face.     At 
tills  iieriod  are  terminated  in  o;eneral  our  luu-al  inquiries, 

altlKiti<;li  slie  obtained  a  verdict,  tlie  court  arrested  the  jtidginent  because  it 
was  not  alleged,  and  did  not  appear,  that  the  words  of  slander  were  spoken 
maliciously,  notwithstanding  that  the  special  damage  thereu[ion  was  alleo-ed 
and  \)ro\'i'd.  {Brunsby  V.  Bulepri/,  Yelv.,  113).  This  seems  to  show  that  the 
mere  allegation  of  slanderous  language  did  not  suffice  to  show  that  it  was 
spoken  maliciously,  as  it  seems  the  same  law  must  have  been  laid  down  had 
the  words  been  such  as  would  be  accountable  per  se  as  imputing  a  crime,  and 
all  the  precedents  alleged  the  words  to  have  been  spoken  maliciously.  And 
in  cases  in  which  the  words  used  implied  a  crime,  the  courts  were  astute  to 
defeat  the  action  by  strict  and  almost  strained  constructions,  such  as  would 
be  put  upon  indictments  in  criminal  or  capital  cases.  Thus,  where  the 
action  was  in  these  words,  "Thou  art  an  arrant  knave,  for  thou  hast  bought 
stolen  swine,  knowing  them  to  be  stolen,"  it  was  adjudged  against  the  plain- 
tiff, for  the  receipt  or  sale  of  goods  stolen  is  not  felony,  nor  makes  an 
accessary,  unless  it  be  joined  with  the  receipt  or  abetment  of  the  felon  him- 
self; which,  no  doubt,  was  proved  at  the  trial,  although  the  court  chose  to 
suppose  it  might  have  been  otherwise.  "And  in  some  cases  it  is  lawful 
(they  said)  to  receive  stolen  goods;  as  if  the  lord  of  a  manor,  who  has  bona 
waivata,  meets  with  a  susjncious  person  who  has  stolen  goods,  and  stops  the 
goods,  and  the  party  confesses  them  to  have  been  stolen,  and  Hies;  in  that 
case  it  is  a  receipt  of  stolen  goods,  knowing  them  to  have  been  stolen,  and 
yet  it  is  not  any  slander  if  any  one  should  say  to  him,  '  You  have  taken 
stolen  goods,  knowing  them  to  be  stolen.'  "  *  This,  however,  would,  it  is 
manifest,  depend  upon  the  sense  in  which  the  words  would  be  under.stood 
naturally  by  those  who  heard  the  words,  and  which  again  would  depend 
upon  whether  they  were  aware  of  the  circumstances  being  as  suggested. 
And  in  such  a  case  it  is  not  likely  that  any  jury  would  find  for  the  plaintiff, 
as  they  did  in  the  case  in  question,  a  fact  quite  forgotten  by  the  court  in 
their  obvious  anxiety  to  defeat  the  action.  In  another  case,  where  the  plain- 
tiff, a  widow,  complained  that  the  defendant  had  said,  in  the  presence  of 
olheriJ,  "Thy  father  said  thou  hast  murdered  thy  husband,"  although  they 
rendered  a  verdict,  yet  judgment  was  arrested,  because,  it  was  said,  "the 
words  impute  in  themselves  a  slander,  yet  it  is  not  expressly  alleged  in  the  dec- 
laration that  the  plaintiff's  husband  was  dead  at  the  time  the  words  were  spoken," 
as  if  this  could  have  mattered,  the  imputation  being  that  she  had  murdered 
him,  and  that  of  itself  importing  and  conveying  to  the  minds  of  the  liearers 
that  she  had  killed  him,  and  as  if,  if  it  had  appeared  that  he  was  still  living, 
and  known  to  be  so,  at  the  time  the  jury  would  have  found  for  the  plaintiff 
(Boldroc  V.  Porter,  Yelv.  Reps.,  22).  It  was  laid  down,  that  words  of  mere 
general  abuse,  as  "rogue,"  "rascal,"  etc.,  were  not  actionable,  "for  they  ate 
not  slanders,  but  sound  only  in  disgrace"  [Heake  v.  Moidton,  Yelv.,  90),  and 
that  there  must  be  some  imputation  of  a  specific  crime  or  offence  punishable 
by  law,  for  such  an  imputation,  it  was  said,  showed  malice  in  the  defendant, 
and  was  a  great  injury  to  the  plaintifi",  thus  indicating  that  there  might  be 
defamatory  words,  the  evident  eflect  of  which  being  to  inflict  such  serious 
injury  that  the  speaking  of  them  implied  malice  or  intention  to  injure, 
which  would  be  malice  in  a  legal  sense,  and  so  sustain  the  action  [Newhyn 
V.  Fassett,  ibid.,  152).  Another  remarkable  feature  of  the  age,  as  illustrated 
by  the  law  reports,  is  the  enormous  increase  of  libel  and  slander,  as  to 
which  the  chief-justice  said,  that  the  judges  had  resolved  that  actions  for 
slander  should  have  no  power,  forasmijch  in  those  days  they  more 
abounded  than  in  times  past,  and  the  intemperance  and  malice  of  men  in- 
*  Dowsou's  Case,  Yelverton's  Reps.,  5. 
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as  few  are  at  tlie  pains  of  lookiiifi^  further  back  than  the 
writings  of  this  time,  or  examining  very  minutely  into 
the  mines  where  the  lawyers  of  Queen  Elizabeth's  days 
dug  for  their  learning.  We  are  usually  content  with  such 
portion  of  that  ancient  matter,  and  that  shape  in  which 
we  receive  it  from  them,  or  even  from  writers  of  a  later 
date ;  and  a  man  is  esteemed  no  superficial  reader  who 
has  collected  his  knowledge  from  this  source. 

"When  we  consider  Queen  Elizabeth's  reign  in  this  view, 
it  becomes  a  very  interesting  period  in  the  history  of  our 
jurisprudence.  From  hence  the  commencement  of  modern 
law  may  be  dated.  While  the  decisions  of  the  earlier 
periods  are  looked  into  with  diffidence,  and  a  suspicion 
that  they  may  have  been  overruled  or  explained  away,  we 
find  those  of  this  reign  repeatedly  quoted  as  incontro- 
vertible and  leading  authorities:  they  are  within  the 
compass  of  the  student's  reading,  and  the  reference  of  the 
man  of  business. 

Before  we  enter  on  the  criminal  law  of  this  reign,  it 
will  be  proper  to  mention  a  court,  whose  authority,  though 
established  with  a  view  to  the  ecclesiastical  state,  may  be 
considered  as  a  criminal  jurisdiction  of  the  most  severe 
kind.     This  was  the  Court  of  High  Commission. 

The  first  statute  of  this  reign  had  conferred  on  the 
queen  the  supremacy  over  the  church  in  as  ample  a  manner 
as  it  had  been  enjoyed  by  Henry  VIII.  and  Edward  VI.^ 

creased.  "  In  our  books,"  says  Lord  Coke,  "  before  tliis  time,  actions  for  slan- 
der were  most  rare"  (4  Coke's  Repx.,  15);  but  a  glance  at  tbe  law  reports 
of  this  reign  will  show  that  they  were  most  numerous.  They  had,  in  fact, 
enormously  multiplied,  so  that  this  forms  one  of  the  most  prominent  features 
in  the  legal  history  of  the  reign.  Another  remarkable  feature  in  it  is  the 
great  increase  of  perjury,  which  led.  Lord  Coke  says,  to  the  devising  of  a 
new  form  of  action  in  order  to  get  rid  of  one  in  which  the  oath  of  the  party 
interested  was  allowed.  Among  the  means  of  arbitrary  power  possessed 
and  employed  by  this  sovereign  were  the  Star  Chamber  and  the  high  com- 
mission court.  The  .Star  Chamber,  as  already  has  been  seen,  existed  under 
Henry  VII.,  and  was  in  that  reign  sanctioned  by  parliament.  It  possessed 
an  unlimited  discretionary  power  of  fining,  imprisoning,  and  inflicting  cor- 
poral punishment,  and  its  jurisdiction  extended  to  all  sorts  of  oflences,  con- 
tempts, and  disorders  that  lay  not  within  reach  of  the  common  law.  The 
members  of  the  court  consisted  of  the  privy  council  and  the  judges,  men 
who  all  of  them  enjoyed  their  offices  during  pleasure.  There  needed  but 
this  one  court  to  put  an  end  to  all  regular  and  legal  plans  of  liberty;  for 
who  (hirst  set  himself  in  opposition  to  the  crown,  or  aspire  to  the  character 
of  l)eiiig  a  patron  of  freedom,  while  ex])osed  to  this  arbitrary  jurisdiction  "Z 
[Hume,  vol.  v.,  A  pp.  iii.) 

^  Slat.  1  Eliz.,  c.  i.,  s.  17. 
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There  is  a  clause  in  tliis  act  which  empowers  the  queen, 
hy  letters-patent,  to  name  and  authorize,  as  ti..-  (omt  of 
often  as  she  shall  think  meet,  for  such  time '''-'' ™"""'""""'- 
as  she  shall  please,  such  person  or  persons,  being  natural 
born  subjects,  as  she  shall  think  fit  to  execute  all  juris- 
diction concerning  spiritual  matters  within  the  realm  ; 
and  to  visit,  reform,  redress,  order,  correct,  and  amend  all 
errors,  heresies,  schisms,  abuses,  otiences,  contempts,  enor- 
mities whatsoevei:,  which  belong  to  any  ecclesiastical 
authority,^  and  as  a  restriction  on  the  authority  of  such 
commissioners.  It  was  provided  by  another  clause  of  the 
same  act,^  that  no  matter  shall  be  adjudged  heresy  but 
only  such  as  has  been  so  adjudged  by  the  canonical  scrip- 
tures, or  by  the  first  four  general  councils,  or  bj^any  other 
general  council  wherein  the  same  was  declared  heresy  by 
the  express  and  plain  words  of  the  canonical  scriptures  ; 
or  such  as  may  hereafter  be  adjudged  heresy  by  parliament 
with  the  assent  of  the  convocation.  So  that  charges  of 
heresy  were  not  left  so  much  at  large  as  they  had  been  in 
the  preceding  reign.  These  were  the  powers  given  by  the 
statute. 

The  first  commission  granted  under  the  authority  of 
this  act  was  in  1559,  when  one  was  made  for  the  province 
of  Canterbury,  and  another  for  that  of  York  (a).     The 

,  (a)  Tlie  court  of  high  commission  was  another  jurisdiction  still  more  ter- 
rible, both  because  the  crime  of  heresy,  of  which  it  took  cognizance,  was 
more  undefinable  than  any  civil  offence,  and  l)ecause  its  methods  of  inquisi- 
tion were  more  contrary  to  all  the  most  simple  ideas  of  justice  and  equity. 
The  fines  and  imprisonments  imposed  by  the  court  were  frequent.  The 
deprivations  and  suspensions  of  the  clergy  for  nonconformitj'  were  also 
numerous,  and  comprehended  at  one  time  the  third  of  all  the  ecclesiastics 
of  England  [Neale,  vol.  i.,  p.  479).  The  queen,  in  a  letter  to  the  Archbishop 
of  Canterbury,  said  expressly  that  no  man  should  be  suffered  to  decline 
either  on  the  left  or  on  the  right  hand  from  the  drawn  line  limited  by 
authority  and  by  her  laws  and  injunctions  [Munden,  p.  183).  Sir  J.  Mack- 
intosh observed:  "If  such  power  were  conferred  by  it,  the  sovereign  was 
absolute;  if  it  was  not  conferred,  Elizabeth  set  heresy  above  the  law" 
(Ibid.).  Lord  Coke  pronounced  the  commission  contrary  to  law,  and  says 
that  at  a  later  period,  when  a  similar  commission  was  issued,  a  man  slew  a 
pursuivant,  who  with  a  warrant  from  the  conmiissioners  had  entered  and 
4pearched  his  house,  and  then  lie  was  discharged  by  the  judges,  on  the  ground 
that  the  warrant  was  illegal  (4  Just.,  42  EUz.).  But  that  was  near  the  close 
of  the  reign,  when  the  people,  so  long  estranged  by  such  atrocious  opjires- 
fiion,  were  growing  rapidly  ripe  for  revolt,  and  in  the  meantime,  for  a  long 
series  of  years,  the  commissioners  were  exercising  their  jurisdiction  by  lines 
and  imprisonments,  ransacking  the  houses  of  the  people  by  their  pursui- 

»  Sect.  18.  ^  Ibid.,  3G. 
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preamble  of  the  commission  states,  that  the  queen  in- 
tended a  general  visitation  of  the  whole  kingdom ;  and, 

vants,  and  their  consciences  by  administering  oaths  {Mack.  Hist.  Eng.,  vol, 
iii.,  c.  5).  It  is  difficult  to  imagine  a  more  shocking  system  of  tyranny,  a 
more  dreadful  reign  of  terror.  During  the  reign  of  Elizabeth,  so  stern  and 
terriltle  was  the  tyranny  she  exercised,  no  one  durst  call  in  question  what 
was  tlie  real  scope  and  effect  of  this  statute,  and  whether,  in  particular,  it 
authorized  the  court  of  high  commission,  with  its  arbitrary  powers  of  fine 
and  imprisonment.  But  in  the  reign  of  James  I.,  the  judges,  at  the  instance 
of  the  courageous  Coke,  were  emboldened  to  declare  their  views  upon  it. 
And  when  the  archbishop  cited,  and  relied  upon  this  clause,  coupled  with 
the  notorious  fact  tliat  Edward  VI.  and  Henry  VIII.  had  issued  such  com- 
missions, whence  he  urged,  that  by  tlie  above  clause,  tlie  clause  of  restitu- 
tion, the  power  was  confirmed  by  parliament.  Lord  Coke  answered  that 
this  was  a  great  error,  for  that  the  very  word  restitution  implied  that  it  was 
to  be  understood  of  lawful  jurisdiction  and  authority,  and  that  the  words, 
"heretofore  lawfully  exercised,"  plainly  limited  the  clause  (in  which  view  he 
was  confirmed  by  the  judges);  and  moreover,  he  laid  it  down  that  the  com- 
missioners could  not  legally  line  or  imprison,  even  although  they  had  con- 
stantly done  so  all  through  the  reign  of  Elizabeth  (12  Coke,  85).  And  this 
had  indeed  been  judicially  determined  in  the  reign  of  James  I.,  on  a  habeas 
corpus,  issued  at  the  instance  of  a  person  who  had  been  imprisoned  by  order 
of  the  commissioners.  And  the  court  said  that  the  commissioners  had  no 
power  to  imprison,  and  that  though  they  had  used  for  twenty  years  to  do  so 
without  exception  being  taken,  yet  when  it  came  before  them  judicially  they 
ought  to  judge  according  to  law  [Chancey's  Case,  12  Coke,  83).  Nevertheless, 
the  law  officers  of  the  crown,  contrary  to  Coke's  opinion,  advised,  upon  con- 
sideration of  certain  precedents,  in  the  reign  of  Elizabeth,  that  the  high 
commissioners  had  authority  even  to  issue  the  writ  of  de  heretico  comburendo 
upon  conviction  for  heresy  (  Writ  De  heretico  comburendo,  12  CoAe,  93),  whence 
it  is  to  be  inferred  that  such  writs  actually  had  issued  in  Elizabeth's  reign. 
Nevertheless,  it  is  stated  by  Lord  Coke  that  the  high  commissioners  com- 
mitted parties  for  heresy,  and  that  they  had  power  to  do  so.  For  he  says 
that  they  had  committed  certain  persons  for  that  they  were  vehemently  sus- 
])ected  to  be  Brownists,  t.  e..  Independents,  and  they  obtained  a  habeas  corpus ; 
but  were  remanded,  because  the  high  commissioners  had  power  to  commit 
for  lieresy  (12  Coke's  JSfp.s.,  40).  But  in  Lady  Tlirogmorton's  cas^e  it  was  held, 
that  parties  could  not  be  cited  before  the  commissioners  for  any  oflence  for 
which  there  was  remedy  by  the  common  law ;  and  that,  on  the  other  hand, 
they  could  not  take  cognizance  of  a  mere  private  act,  such  as  causing  repara- 
tion between  husband  and  wife,  not  amounting  to  an  enormous  offence  within 
the  meaning  of  the  act  [Ibid.],  so  that,  one  way  or  anotiier,  the  jurisdiction 
of  the  court  was  a  good  deal  restrained.  It  is  to  be  observed,  that  almost  at 
the  end  of  the  reign  it  was  laid  down  by  the  judges  that,  although  at  com- 
mon law  convocation  could  commit  a  heretic,  and  even  a  bishop  could  do  so 
pro  salutcE  animal,  and  for  the  imposition  of  penance,  tiie  bishops  could  not 
imprison,  or  impose  any  corporal  punishment,  except  by  statutes  now  re- 
pealed. The  makers  of  the  act  of  1  Elizabeth  were.  Lord  Coke  says,  in  doubt 
what  should  be  adjudged  heresy;  and  therefore,  if  any  person  were  charged 
with  lieresy  before  the  high  commissioners,  they  had  no  authority  to  judge  any 
matter  to  be  heresy  but  as  defined  in  the  statute,  which  indeed  left  it  all  open, 
except  as  to  any  heresy  which  might  be  declared  by  any  act  of  parliament. 
To  tins  day,  said  Lord  Coke,  the  diocesan  hath  jurisdiction  of  heresy,  and 
so  it  hath  been  used  all  through  Queen  Elizabeth's  reign ;  but  the  diocesan 
could  not  (the  old  statutes  being  repealed)  imprison  a  man  for  heresy,  and 
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therefore.;  she  empowered  the  commissionerB,  or  any  two 
of  them,  to  examine  the  true  state  of  all  churches,  to  sus- 

at  this  day,  he  adds,  no  one  could  be  accused  of  heresy  before  any  temporal 
judge.  Just  before  the  close  of  the  reign  of  Elizabeth,  indeed,  the  legality 
of  the  proceedings  of  the  commissioners  was  tested  in  a  striking  manner.  A 
pursuivant  was  sent  by  the  commissioners  to  arrest  the  body  of  a  man  to 
appear  before  them,  and  in  resistance  of  the  arrest,  the  pursuivant  was  killed. 
And  if  this  was  murder  or  not  was  doul)ted ;  and  this  depended  upon  the 
validity  of  the  power  and  authority  of  the  pursuivant:  for  if  his  autliority 
was  lawful,  then  killing  an  officer  of  justice  in  execution  of  his  office  was 
murder:  and  advisement  was  taken  until  the  next  assizes;  and  upon  confer- 
ence at  the  next  assize,  it  was  resolved  that  the  arrest  was  tortuous,  and  by 
consequence  that  it  was  not  murder  {Simpson's  Case,  before  the  judges  of  as- 
size in  Northamptonshire;  42  Eliz.,  stated  by  Lord  Coke  in  the  High  Com- 
mission Case,  12  Coke's  Reps.,  50).  There  it  was  held  that  the  commissioners 
could  not  send  a  pursuivant  to  arrest  any  person  subject  to  their  jurisdiction: 
but  ought  to  proceed  according  to  civil  law  by  citation.  It  appears  that  the 
judges  did  what  they  could,  or  at  all  events  what  they  durst,  to  restrain  the 
exercise  of  this  novel  and  illegal  jurisdiction.  For  Lord  Coke,  in  his  re- 
ports published  in  the  next  reign,  says  that  there  was  a  case  reported  by  Lord 
Dyer,  but  not  printed,  which  occurred  in  the  tenth  year  of  the  queen,  and  in 
which  a  party  had  been  conmiitted  to  tiie  fleet  by  the  high  commissioners 
in  a  cause  ecclesiastical:  for  that  he  had  been  at  mass  and  refused  to  swear 
to  certain  articles  to  be  proposed  to  him ,  and  it  was  lield,  that  tliough  in 
such  case  ecclesiastical  jurisdiction  was  served  by  the  statute  10  Elizabeth, 
3'et  they  ought  not  in  such  case  to  examine  him  upon  oath,  and  thereupon 
he  was  delivered  by  the  court  upon  the  luibeas  corpus  (12  Coke,  27).  And  so 
in  another  case  (18  E/iz.,  Dyers  Reps.,  175),  because  they  could  not  imprison. 
In  the  next  reign  it  was  held,  that  the  construction  of  the  statute,  and  the 
commission  under  it,  belonged  to  the  courts  of  common  law,  as  the  authority 
and  power  were  given  by  act  of  parliament;  and  they,  accordingly,  proceeded 
to  restrain  it.  By  that  act,  it  was  said,  the  commissioners  had  power  to  exer- 
cise all  jurisdiction,  spiritual  and  ecclesiastical,  and  to  visit  and  reform  all 
heresies,  etc.,  which  by  any  spiritual  or  ecclesiastical  power  could  lawfully 
be  so  reformed:  so  that,  it  was  said,  these  branches  of  the  statute  limited 
the  jurisdiction  and  what  ofTences  should  be  within  it,  and  only  such  offences 
could  lawfully  be  reformed  by  the  ecclesiastical  law.  But  it  was  held  that 
the  act  did  not  give  the  queen  power  by  her  letters-patent  to  alter  the  pro- 
ceedings of  the  ecclesiastical  law,  or  give  to  her  absolute  power  to  prosecute 
what  proceedings  concerning  the  lands,  goods,  or  bodies  of  her  subjects, 
should  be  taken.  And  if  any  other  construction  should  be  put,  it  was  said, 
it  would  be  full  of  great  peril  and  inconvenience,  for  then  not  only  impris- 
onment of  body,  but  confiscation  and  some  corporal  punishment  might  be 
imposed  for  heresy,  schism,  etc. ;  and  power  might  be  given  them  to  burn 
any  man  for  heresy.  But  all  this  power  had  been  exercised  throughout  the 
long  reign  of  Elizabeth,  and  it  was  only  on  her  death  the  judges  durst  say 
it  was  illegal.  A  question  arose  upon  this  point  early  in  the  next  reign  — 
whether  the  high  commissioners  in  ecclesiastical  causes  could  imprison  men  ? 
—  and  it  was  held  that  they  could  not  (12  Coke's  Reps.,  20).  It  was  agreed 
by  all  the  judges,  that  before  the  statute  1  Elizabeth,  c.  1,  the  king  might  have 
granted  a  commission  to  hear  and  determine  ecclesiastical  causes;  which, 
however,  the  king  certaiidy  could  not  have  done  prior  to  the  statutes  of 
Henry  VIII.,  and  never  had  done;  but  that  notwithstanding  any  clause  in 
their  commission,  the  commissioners  ought  to  proceeil  according  to  the  ec- 
clesiastical law  allowed  within  the  realm,  for  he  could  not  alter  his  temporal 
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pend  or  deprive  sucli  clers^ymen  as  were  unworthy,  and  to 
put  others  into  their  places ;  to  proceed  against  those  wha 
were  obstinate  by  imprisonment,  church  censures,  or  any 
other  legal  way :  they  were  to  reserve  pensions  for  such 
as  would  not  continue  in  their  benefices,  but  quitted  theni 
by  voluntary  resignation  ;  to  examine  all  those  who  weru 
imprisoned  on  account  of  religion,  and  to  discharge  them^ 
and  to  restore  all  such  to  their  benefices  as  had  been  uur 
lawfully  turned  out  in  the  late  reigns;  which  last  two 
directions  were  in  favor  of  those  who  still  lay  under  the 
weight  of  Mary's  prosecution. 

This  was  the  first  high  commission  :  it  differs  from  the 
like  authority  which  had  been  delegated,  in  the  reign  of 
Henry  VIII.  to  Cromwell,  with  the  title  of  vicar-general, 
inasmuch  as  it  was  given  to  more  than  one  person,  whom 

or  ecclesiastical  laws  by  grant  or  commission  ;  and  they  could  not  have  pun- 
ished any  delinquent  by  fine  or  imprisonment,  unless  they  had  authority  to 
do  so  by  act  of  parliament.  The  question,  tlierefore,  turned  upon  the  act  of 
Elizabeth,  and  was  so  determined.  And,  in  the  reign  of  James  I.,  the  Arch- 
bishop of  Canterbury  having  laid  it  down  that  when  the  que.stion  was  eccle- 
siastical, as  in  a  matter  within  the  cognizance  of  the  ecclesiastical  judges,  or 
in  any  other  case  in  which  there  was  not  express  authority  in  law,  the  king 
himself  might  decide  it  in  person;  to  wliich  Lord  Coke,  in  the  name  of  the 
judges,  only  objected  to  this  extent,  that  the  king  in  his  own  person  could 
not  adjudge  any  cause  either  criminal,  as  treason  or  felony,  or  civil,  concern- 
ing the  inheritance  or  goods  of  a  party ;  but  that  tliis  ought  to  be  adjudged 
in  some  court  of  justice  according  to  law  (Prohibitions  del  Roy,  12  Co^■e,  641). 
This,  however,  left  the  proposition  of  the  archbishop  quite  untouched  as  re- 
garded tlie  mere  definition  of  doctrine,  faith,  or  worship,  in  which  it  was 
deemed  that  the  crown  was  absolute  save  when  restrained  by  statute.  The 
high  commission  court  established  by  tiie  above  act  was  abolished  by  the  11 
Charles  I.,  c.  xi.,  and  the  revival  of  the  high  commission  court,  or  any  simi- 
lar court,  is  provided  against  by  the  13  Charles  XL,  st.  1,  c.  xii.,  and  William 
and  Mary,  sep.  2,  c.  ii.  "The  authorities  intermediate  in  date,"  it  has  been 
said,  "state  the  law  as  it  was  in  force  under  the  former  of  these  statutes,  and 
which  ceased  to  be  in  force  on  the  passing  of  the  latter"  [Opinions  of  Sir  R. 
Palmer,  Sir  J.  D.  Coleridge,  and  Dr.  Dcane,  April  19,  1869).  These  distin- 
guished men  appear  to  have  implied  that  the  judicial  authorities,  as  to  the 
authority  of  the  crown  by  virtue  of  the  supremacy,  are  to  be  either  disre- 
garded, or  deemed  to  be  overruled  by  tlie  express  terms  of  the  statutes. 
They,  however,  appear  to  have  overlooked  that  the  statutes  only  provided 
against  the  re-establishment  of  any  court  with  the  like  power,  jurisdiction, 
and  authoritv  as  the  high  commission  court,  which  was  arbitrary  (vide  Hal- 
lani,  Const.  Hist.,  vol.  iii.,  c.  xiv.,  xv.),  and  therefore  this  statute  would  be  no 
obstacle  to  the  issuing  of  ecclesiastical  commissions  to  try  and  determine  any 
ecclesiastical  question,  provided  it  did  not  interfere  with  any  established  ec- 
clesiastical tribunal,  as  it  must  do  if  it  exercise  jurisdiction  over  matters 
within  tlie  realm:  because  there  the  ecclesiastical  courts  and  the  judicial 
committee  of  tlie  Privy  Council,  the  supreme  ecclesiastical  tribunal,  exercise 
jurisdiction  by  statute. 
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it  was  not  thought  proper  again  to  trust  with  such  ample 
powers.  This  commission  was  directed  to  persons  both 
clergy  and  lay.^  It  was  of  a  confined  nature,  designed 
merely  to  assist  in  completing  the  Reformation,  and  was 
restrained  to  the  particular  objects  therein  specified. 
However,  exception  was  taken  to  this  commission  at  the 
time ;  the  principal  complaint  was,  that  the  queen  should 
give  the  visitors  authority  to  proceed  by  ecclesiastical 
censures  ;  which,  considering  some  of  them  were  laymen, 
seemed  a  great  stretch  of  su})remacy.  This,  on  the  other 
hand,  was  defended,  by  alleging  that  this  was  no  more 
than  the  lay  chancellor  ordinarily  did  in  the  ecclesiastical 
courts,  which  Bishop  Burnet  thinks  was  only  making  one 
abuse  an  excuse  for  another.^ 

This  commission  expired  with  the  occasion  of  it.  From 
the  year  1568,  the  Puritans  had  grown  to  a  great  number, 
and  gave  much  uneasiness  to  the  queen,  who  was  always 
as  jealous  of  the  sectaries  as  of  the  Romanists.  Arch- 
bishop Grindal,  who  had  a  bias  this  way, had  so  dissatisfied 
the  queen  by  his  remissness  in  suppressing  their  meetings, 
that  he  was  proceeded  against  in  the  Star  Chamber,  and 
sequestered  from  his  archiepiscopal  functions.  When 
Whitgift  succeeded  him,  he  informed  the  queen  that  the 
spiritual  authority  of  the  bishops  was  not  suflicient  with- 
out the  assistance  of  the  crown.  By  his  advice,  therefore, 
a  new  commission  was  issued,  appointing  forty-four  com- 
missioners, of  whom  twelve  only  were  ecclesiastics :  three 
of  the  persons  appointed  constituted  a  quorum. 

The  jurisdiction  of  this  new  ecclesiastical  commission 
extended  over  all  the  kingdom,  and  over  all  descriptions 
of  men.  The  commissioners  were  empowered  to  visit 
and  reform  all  errors,  heresies,  and  schisms,  in  the  terms 
and  to  the  extent  prescribed  by  the  statute,  and  they  were 
directed  to  make  inquiry  by  juries  and  witnesses,  «nc/ a/^ 
other  means  and  uro/s  lohich  they  could  devise ;  which  seems 
to  authorize  every  inquisitorial  power,  the  rack,  the  tor- 
ture, and  imprisonment. 

Besides,  they  were  not  confined  to  matters  merely  spir- 
itual ;  but  they  had  also  power  to  punish  incest,  adultery, 
fornication,  with  all  misbehaviors  and  disorders  in  mar- 
riage.    Thus,  with  an   unlimited   authority  to   inquire, 

1  2  Burn.  Reform.,  358.  *  Ibid.,  371. 
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without  prohibition  or  appeal,  in  spirituals  and  concern- 
ing morals  and  behavior,  by  a  summary  method  of  trial, 
and  with  their  own  discretion  only  to  restrain  them,  in 
punishing  by  fine  and  imprisonment,  this  court  had  all 
the  appearance  of  an  inquisition.'  Tliis  court  and  tlie 
Star  Cijamber  constituted  two  engines  of  arbitrary  power, 
which,  perhaps,  never  were  surpassed  by  any  contrivance 
of  government  to  keep  the  people  in  continual  awe  of  the 
sovereign  authority. 

The  criminal  law  was  reduced  to  a  2;reater 

Criminal  law.  ,      •      ,        ^  ^     t        •     •  •        i-\    ■  ^ 

certainty  by  several  decisions  m  this  reign. 

The  crime  of  murder  and  of  homicide  was  discussed  in 
Murder  and  horn-  uiany  poluts  of  vlcw,  aud  scttlcd  by  frequent 
icide.  decisions.  In  the  15th  of  the  queen,  a  remark- 
able case  happened  at  Warwick  assizes.  One  Saunders, 
wanting  to  get  rid  of  his  wife,  had,  by  the  advice  of 
Archer,  mixed  arsenic  in  a  roasted  a[)ple,  and  gave  it  to 
her;  but  she,  after  tasting  it,  gave  it  to  a  child  of  theirs; 
and  Saunders,  thougli  fond  of  this  child,  did  not  offer  to 
take  it  from  her,  lest  he  should  be  suspected.  The  child 
died,  and  the  wife  recovered ;  and,  upon  an  indictment,  it 
was  made  a  question  whether  he  w^as  guilty  of  murdering 
the  child.  The  justices,  after  some  consideration,  agreed 
that  it  was  murder,  and  tlie  reason  they  gave  was  this : 
that  Saunders  administered  the  poison  with  an  intent  to 
kill  a  person,  and  when  death  followed,  though  to  another 
person,  they  thought  he  should  be  punished,  rather  than 
the  death  go  unrevenged;  for  the  wife,  who  w^as  ignorant 
of  the  poison,  was  certainly  innocent  of  the  death.  And 
this  seems  consonant  to  the  old  law  ;  for  it  had  been  long 
held,  that  if  a  man  of  malice  prepense  shot  an  arrow  at  a 
man  wnth  intent  to  kill,  and  he  killed  another,  the  crime 
of  murder  was  equally  imputed  to  him.-  The  same  of 
lying  in  wait  for  one  person  and  killing  another  by  mis- 
take. 

But  the  difficult  part  of  this  case,  and  that  which  raised 
most  douljt  with  the  justices  was,  whether  Archer  should 
be  adjudged  accessory  to  the  murder ;  for  Archer's  advice 
and  aid  was  in  order  to  kill  the  w^ife ;  and  although  it  so 
happened  that  the  daughter  was  murdered  by  the  princi- 
j)al,  yet  he  could  not  w^ell  be  said  to  procure  that  conse- 

1  5  Hume,  263.  '  Plowd.,  2. 
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quential  act.  This  matter  was  therefore  adjourned  till  the 
opinion  of  the  rest  of  the  judges  could  be  obtained;  and 
havino;  depended  in  this  manner  for  three  years,  the  judges 
at  length  agreed  that  Archer  was  not  accessory  to  the  mur- 
der, for  the  murder  of  the  daughter  being  a  distinct  fact 
from  what  he  had  contrived,  they  thought  his  assent  should 
not  be  drawn  further  than  he  gave  it.  But  rather  than 
make  a  precedent  of  this  judgment,  it  was  never  delivered, 
but  the  offender  was  respited  from  time  to  time  till  he  ob- 
tained his  pardon.^ 

This  opinion  of  the  judges  on  Archer^s  case  is  approved 
by  Plowden,  who  thinks  it  reasonable  that  he  who  advises 
or  commands  a  thing  to  be  done  should  be  judged  acces- 
sory to  all  that  follows  from  that  thing,  but  not  from  any 
distinct  thing ;  as  if  I  command  a  man  to  rob  another,  who 
resists,  and,  a  combat  ensuing,  the  robber  kills  him,  I 
shall  be  accessory  to  the  murder;  because,  as  he  was  pur- 
suing my  command,  I  was  in  all  reason  a  party  to  every- 
thing that  happened  in  the  execution  of  it.  So,  if  I 
command  one  to  beat  a  person,  and  he  kills  him,  or  to  burn 
a  man's  house,  and  in  consequence  of  tljat  another  takes 
fire,  I  am  accessory  to  the  fact  which  happened  (and  in  the 
nature  of  things  was  likely  to  happen)  in  consequence  of 
the  first.  But  if  I  conmiand  him  to  burn  the  house  of  A.^ 
and  he  burns  the  house  of  B.  ;  or  to  steal  a  horse,  and  he 
steals  an  ox  ;  or  to  rob  such  a  goldsmith  while  at  Stur- 
bridge  fair,  and  he  robs  his  house  in  Oheapside ;  these  are 
distinct  facts  from  those  I  gave  my  assent  to,  and  there- 
fore I  am  not  in  law  accessory  thereto.  Yet  if  I  command 
one  to  kill  another  by  poison,  and  he  does  it  with  a  sword  ; 
or  to  kill  him  in  the  fields,  and  he  does  it  in  the  city  ;  or 
to  kill  one  day,  and  he  does  it  another;  there  I  am  still 
accessory,  because  the  deatli  was  the  principal  matter,  and 
the  other  but  form  and  circumstance.  However,  if  I  com- 
mand a  person  to  do  a  felony,  and  afterwards  charge  him 
not  to  do  it,  and  he  does  it,  I  am  not  accessory  thereto, 
though  I  should  be  accessory  if  he  had  done  the  fact  before, 
notwithstanding  any  secret  repentance  of  mine." 

The  distinction  between  murder  and  manslaughter  still 
occasioned  some  confusion,  in  consequence  of  which  there 
is  discoverable  a  want  of  uniformity  in  the  practice  of  dif- 

1  Plowd.,  473.  *  Ibid.,  475. 
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ferent  judges ;  some  considering  them  as  distinct  offences, 
others  as  two  names  for  the  same  offence :  it  is  only  upon 
tliis  difference  in  the  conceptions  of  lawyers  on  this  sub- 
ject that  we  can  account  for  some  singular  passages  in  the 
reports.  In  the  9tli  of  tlie  queen,  a  man  being  appealed 
of  felony  and  murder,  was  acquitted  of  the  latter,  and 
found  guilty  of  the  felonious  killing :  upon  this,  Dyer 
says  it  was  a  doubt  in  the  queen's  bench  whether,  upon 
this  verdict,  the  defendant  should  be  discharged  of  the 
appeal,  though  he  could  not  read  as  a  clerk,  that  is,  whether 
an  acquittal  of  the  murder  was  not  an  acquittal  of  the 
whole  offence  charged ;  this  was  upon  the  idea  that  the 
murder  and  manslaughter  was  the  same  crime.  But  the 
court  seem  at  last  to  have  agreed  that  he  should  be  burnt 
and  imprisoned  for  the  manslaughter,  as  they  made  it  a 
question  whether  the  queen  could  pardon  the  burning.* 
Again,  in  25  Elizabeth,  one  Darley  being  appealed  of  nmr- 
der,  was  found  guilty  of  homicide,  and  has  his  clergy,  as 
in  the  above  case ;  but  afterwards  an  indictment  was  pre- 
ferred against  him  for  murder,  as  if  his  former  conviction 
for  homicide  did  not  include  the  offence  he  was  now  charged 
with.  But  the  court  there  held  that  the  former  conviction 
was  a  good  bar  to  this  indictment ;  they  emphatically  de- 
clared that  it  was  a  good  bar  at  common  law,  and  restrained 
by  no  statute ;  intimating,  probably,  the  reason  upon  which 
the  contrary  opinion  might  be  founded  ;  they  said  it  was 
one  fact,  and  no  man's  life  should  be  put  twice  in  jeopardy 
for  one  and  the  same  offence.^ 

Several  years  after  this,  in  the  case  of  Wrothv.Wigges, 
in  an  appeal  of  murder,  another  difficulty  arose;  for  the 
evidence  being,  as  the  Court  of  King's  Bench  thought,  such 
as  to  convict  him  of  manslaughter,  the  jury  gave  a  general 
verdict  of  not  guilty  of  the  murder;  and  being  asked  if 
he  was  guilty  of  the  manslaughter,  they  answered,  they 
had  nothing  to  do  to  inquire  of  that.  The  court  being 
staggered  with  this  answer,  sent  Justice  Fenner  to  consult 
the  judges  of  the  Common  Pleas  how  to  act,  who  thought 
the  jury  were  not  compellable  to  inquire  of  the  man- 
slaughter; upon  which  the  verdict  was  taken,  and  the 
prisoner  discharged.^  Much  of  this  puzzle  arose  from  the 
term  manslaughter  being  originally  a  generic  expression, 

1  9  EUz.    Dyer,  261,  26.  '  4  Kep.,  40  a.  »  Cro.  Eliz.,  276. 
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including  murder  as  well  as  other  sorts  of  killing,  and 
therefore  it  was  improperly  applied  to  a  species  or  sort  of 
killing ;  for  which  reason  they  had  lately  invented  the 
term  of  chance-medley  to  supply  this  modern  application  of 
it.  A  very  correct  writer  of  this  reign  takes  notice  of 
this  confusion,^  and  says,  that  he  shall  use  the  word  man- 
slaughter, as  Bracton  and  Staunforde  had  rightly  done,  as 
a  general  expressi-on,  including  as  well  murder  as  other 
degrees  of  killing;  and  he  discovers  some  indignation  at 
those  unskilful  men  (as  he  calls  them)  who  nowadays  would 
needs  restrain  it  to  manslaughter  by  chance-medley. 

The  new  distinction  between  murder  and  manslaughter 
led  to  a  singular  construction  being  put  upon  stat.  3  Henry 
VII.,  c.  1.  In  the  20tli  of  the  queen,  one  Ilolcroft  was 
appealed  of  murder,  and  in  bar  of  the  appeal  he  pleaded 
an  indictment  for  manslaughter,  and  that  he  confessed 
the  indictment.  ^N^ow,  notwithstanding  at  the  time  of 
making  that  statute  murder  and  manslaughter  were  in 
law  the  same  thing,  they  resolved,  clearly,  that  a  convic- 
tion of  manslaughter,  and  clergy  had,  was  a  bar  to  an 
appeal  under  that  act,  upon  the  idea,  probably,  that  clergy 
being  taken  from  one  attainted  of  murder,  to  give  the 
statute  some  force,  it  should  be  construed  to  mean  such 
attainder  for  killing  as  might  have  clergy,  which  was  man- 
slaughter. In  this  case  they  also  came  to  some  material 
resolutions  upon  the  wording  of  the  act :  for  it  was  ob- 
jected that  the  defendant  being  neither  acquitted  nor 
attainted^  he  was  not  within  the  letter  of  it.  But  they  re- 
solved the  bar  to  be  good  at  the  common  law,  and  not 
restrained  by  the  act ;  for  if  the  defendant  had  had  his 
clergy,  then  the  appeal  would  not  lie  ;  and  if  he  is  attainted, 
and"  has  his  clergy,  it  is  excepted  out  of  the  act,  and  left 
to  the  common  law,  a  fortiori,  if  he  is  convict,  and  prays 
his  clergy.  They  said,  that  the  words  attainted  of  murder 
should  not  be  intended  only  of  a  person  who  had  judgment 
of  life,  but  also  one  convicted  by  confession  or  verdict ;  for 
one  attainted  is  a  person  convicted,  and  more;  and  if  it 
did  not  extend  to  persons  convicted,  the  whole  p.urview 
of  the  act  would  be  lost.  Thus,  stat.  25  Edward  III.,  c. 
2,  says  attainted  by  verdict,  which  means  only  convicted 
by  verdict ;  and  it  was  common  in  our  old  law-books  to 

•  Lamb.  Iren.,  218. 
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confound  conviction  and  attainder.  They  thought  it 
singular  that  the  appeal  should  not  lie  against  persons 
coxvided,  when  the  statute  allowed  it  against  persons  ac- 
quitted. Again,  they  said,  that  though  the  statute  speaks 
of  the  heir  of  him,  yet  it  had  heen  determined  in  the  case 
of  one  Agnes  Gainford,  that  the  heir  of  a  woman  should 
have  an  appeal  under  this  act.^  The  same  point  as  the 
ahove  was  again  decided  in  Wroth  v.  Wigges,  in  the  34th 
of  the  queen. 

It  was  laid  down  hy  the  whole  court  in  Young's  case, 
that  if  the  constable  and  others  assisting  him  come  to  sup- 
]iress  an  affray,  and  preserve  the  peace,  and  he  or  his 
assistants  are  killed,  the  law  will  construe  it  malice  and 
murder;  although  the  murderer  did  not  know  him,  and 
though  the  affray  was  sudden,  because  they  acted  under 
authority  of  law:  the  same  of  a  bailiff  executing  process, 
or  a  watchman  doing  his  duty.^ 

It  seems  the  term  manslaughter  had  begun  in  this  reign 

to  receive  the  sense  it  bears  at  this  day ;  but  this  was  not 

estal>lished  as  the  technical  sense  of  it  admitted 

Of  manslaughter  ,  n      i  rm  •  i  i 

and  chance-       by  all  law^'crs.     ilie  writer  whom  we  have 
before  quoted^  says,  he  shall  use  the  word  man- 
slaughter as  a  general  expression,  including  as  well  mur- 
der as  the  other  degrees  of  killing,  however  unskUfid  men 
might  restrain  it  to  manslaughter  by  chance-medley.^ 

After  this  observation  on  the  change  which  had  lately 
taken  place  in  the  meaning  of  this  term,  he  proceeds  to 
consider  this  offence  in  the  following  way  :  Manslaughter 
might  liappen  in  four  ways:  it  might  be  such  manslaughter 
as  is  allowed  by  law  —  that  is,  upon  a  certain  necessity,  in 
execution  of  justice,  in  defence  of  one's  house,  goods,  or 
person;^  or  it  might  be  manslaughter  upon  premeditated 
malice,  commonly  called  murder,  and  in  some  special  in- 
stances j^etit  treason.  Alurder  was  delined  to  be,  where  one 
man  of  malice  prepense  killed  another  feloniously  that 
liveth  within  the  realm,  under  the  protection  of  the  queen 
(as  it  was  then),  whether  it  be  openly  or  privily,  and 
whether  the  party  slain  be  English  or  alien  ;  which  latter 
specification  referred  to  the  old  notions  com}>rehended  in 
this  terra  in  the  days  of  Glanville,  Bracton,  and  the  later 
times  down  to  Edward  III.     The  two  other  kinds  of  vol- 

1  Anderson,  68 ;  4  Kep.,  45  b.  ^  Lamb.  Iren.,  218.  ^  ibjd.^  230. 
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untarj  homicide  without  preceding  malice  are  stated  to 
be,  the  one,  that  commonly  called  manslaughter^  but  more 
properly,  says  this  writer,^  homicide  by  chance-medley  ;  the 
other  is  se  defendendo.  The  former  was  so  named,  because 
it  signified  a  killing  when  people  were  meddled,  or  com- 
mitted together  by  mere  chance,  upon  some  unlooked-for 
occasion,^  without  an}'  former  malice.  The  latter  is  a  kill- 
ing in  one's  own  defence;  however,  not  such  a  one  as  is 
justified  as  those  mentioned  above  under  homicide  allowed 
by  law  ;  nor  again  such  as  is  attended  with  circumstances 
of  heat  and  sudden  atfray,  as  that  before  mentioned.  The 
last  of  all  is  manslaughter  by  misadventure,  which  explains 
itself  in  the  very  terms  of  it.^ 

The  crime  of  burglary  gradually  became  more  accurately 
defined,  and  the  circumstances  constituting  it 
more  nicely  ascertained.  In  the  26th  year  of  ""^sary. 
the  queen,  it  was  agreed  by  all  the  judges  assembled  at 
Serjeants'  Inn,  that  if  one  broke  a  glass  in  the  window  of 
a  mansion-house,  and  drew  out  carpets  with  hooks,  and 
took  them  away  feloniously,  this,  if  done  in  the  night, 
was  burglary,  though  the  person  doing  it  neither  broke 
nor  entered  the  house  in  any  other  way.  The  above  case 
had  been  put  to  the  judges  for  the  information  of  the  jus- 
tices of  assize  in  the  county,  where  such  a  fact  was  to  be 
tried.  At  the  same  time  it  was  moved,  whether,  if  thieves 
came  in  the  night  to  a  mansion-house,  and  the  owner  beino- 
therein  opened  the  door,  and  when  he  appeared,  one  of  the 
thieves,  intending  to  kill  him,  shot  at  him  with  a  gun, 
and  the  ball,  missing  him,  broke  the  wall  on  the  other  side 
of  the  house ;  and  it  was  agreed  by  them  all  that  this  was 
no  burglary.  But  it  was  to  have  been  held  to  be  burglary 
when  a  person,  in  the  night,  intending  to  kill  another  in 
his  house,  broke  a  hole  in  the  wall  of  the  mansion,  and 
perceiving  where  the  person  was,  shot  at  him  through  the 
hole  with  a  gun,  and  missed  him.  Again,  where  one  had 
broke  a  hole  in  a  wall,  and  perceiving  one  who  had  a 
purse  of  money  hanging  at  his  girdle  coming  by  the  hole, 
snatched  at  the  purse  and  took  it.  And  likewise  another 
case  was  mentioned,  where  one  came  to  the  study-window, 
and  seeing  a  casket  with  money,  he  drew  it  to  the  window, 
and  took  the  money  out.     All  these  had  been  adjudged 

1  Supra,  245.  *  Ibid.,  244.  3 1\^^^  ^  250. 
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to  be  bursjlary ;  which  the  justices  approved,  considering 
them  as  amounting  in  hivv  to  a  breaking,  which  being  at 
niglit,  and  for  the  purpose  of  committing  a  felony,  was 
burglary.  But  the  shooting  with  a  gun  in  at  the  door, 
and  the  breaking  the  wall  with  a  pellet,  they  said,  neither 
of  these  was  a  breaking  of  the  house  with  an  intent  to 
commit  felony,  and  therefore  no  burglary.^ 

We  are  told  it  was  holden  by  Anthony  Browne,  Sir 
Edward  Montagu,  and  Sir  Robert  Brook,  if  one  do  but 
make  an  attempt  by  night  to  enter  into  a  house  to  commit 
a  robbery,  if  he  turn  a  key,  being  of  the  inner  side  of  the 
door,  if  those  within,  upon  a  burglarious  attempt  being 
made,  shall  cast  out  their  money  for  fear,  and  the  assailants 
take  it  away,  the  offence  of  burglary  was  complete.^  These 
opinions  seem  very  like  the  notions  that  prevailed  in  the 
reign  of  Edward  III.,^  when  an  attempt  to  commit  an  of- 
fence was  considered  ecpially  criminal  with  the  offence 
itself.  However,  they  were  now  explained  upon  otber 
grounds;  and,  as  little  as  they  might  in  fact  amount  to 
the  circumstance  they  were  construed  to  be,  they  were 
looked  on  by  the  eye  of  the  law  as  breakings^  and  not  bare 
attempts.  There  seems  to  have  been  some  inclination  to 
reject  the  idea  of  a  mansion  or  dwelling,  and  to  hold  the 
breaking  of  any  house  to  be  a  burglary.  In  support  of 
this,  they  quoted  and  produced  precedents  of  indictments 
in  tlie  reign  of  Henry  VII.  and  VIH.,  and  upon  these  in- 
dictments they  said  the  prisoners  had  been  hanged.*  What- 
ever might  have  been  the  opinion  of  judges  then,  and 
l)efore  that  time,^  it  was  the  more  common  idea  now  that 
it  should  be  domus  niansionalis.  Upon  this  subject  it  was 
held  by  Wray,  chief-justice,  if  a  man  has  a  mansion- 
house,  and  he  and  his  whole  family  upon  some  accident 
are  part  of  the  night  out  of  the  house,  and  in  the  iiiean- 
time  the  house  is  broke  to  commit  felony,  this  would  be 
burglary  ;  and  further,  it  was  the  opinion  of  Popham  and 
all  the  judges,  that  where  a  man  has  two  houses,  and  dwells 
sometimes  in  one  and  sometimes  in  another,  and  has  a 
family  and  servants  in  both,  and  in  the  night  when  his 
servants  are  out  the  house  is  broken  by  thieves,  this  was 
burglary.  These  resolutions  show  it  was  a  settled  point 
that  the  house  should  be  a  dwelling-house.^ 

1  25  Eliz.,  1  Anderson,  114.  '  Lib.  Ass.,  27  pi.  ^  2  Pari. 

^  Lamb.  Iren.,  257.  *  1  Anderson,  302.  « Eep.,  40. 
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Thus  far  of  the  breaking  a  house  and  the  manner  of  it. 
It  was  not  so  precisely  agreed  what  should  be  called  night 
so  as  to  make  the  otfenco  burglary.  It  was  doubted  by 
Lambard  whether  the  twilight  should  be  reckoned  as  a 
part  of  the  day  or  the  night ;  he  observes  that  the  law 
has  not  been  uniform  in  its  judgment  upon  this  discrimi- 
nation between  day  and  night.  We  find  that  the  time 
between  sunset  and  the  entire  departure  of  light  was  con- 
sidered as  a  part  of  the  day,  when  an  emercement  was  to 
be  laid  on  a  town  for  the  escape  of  a  murderer  who  had 
done  the  fact  within  that  period  of  tirae.^  On  the  other 
hand,  the  statute  of  Winchester,  in  speaking  of  the  watch 
says,  it  shall  continue  all  the  night,  namely,  from  sunset- 
ting  to  sunrising;  considering  the  twilight  both  at  morn 
and  evening  as  part  of  the  night.^  There  was,  therefore, 
no  analogy  in  the  law  to  ascertain  what  should  be  the 
time  of  the  twenty-four  hours  that  should  be  considered 
as  nodanter  on  an  indictment  for  burglary,  nor  is  there  any 
resolution  in  our  books  on  this  point  during  the  time  of 
which  we  are  writing. 

We  have  seen  that  the  definition  of  robbery  as  given  by 
Staunforde  in  the  last  reign  contains  no  more  than  a  felo- 
nious taking  from  the  person  of  another  against  his  will. 
If  that  author  is  correct  in  what  he  there  states,  the  idea 
of  this  crime  had  begun  to  alter  very  soon  after  his  time; 
for  very  early  in  this  reign,  where  a  person  was  convicted 
on  an  indictment  for  feloniously  taking  from  the  person 
in  via  regid^  he  was  allowed  liis  clergy  ;  for  it  was  held  to 
be  no  robbery,  if  the  person  is  not  put  in  fear  as  by  as- 
sault and  violence.^  And  this  notion  of  robbery  became 
now  the  prevailing  and  settled  one ;  for  in  the  latter  end 
of  the  queen,  robbery  is  defined  to  be  a  felonious  taking 
of  any  man's  goods  from  his  person,  to  his  fear,  and  against 
his  will,  to  the  end  to  steal  them.'*  So  that  fear  was  to  be 
caused  in  the  person  robbed,  otherwise  it  would  be  only  a 
common  larceny. 

The  definition  of  larceny  which  had  been  given  by 
Bracton,  and  which,  notwithstanding  the  law  was  mate- 
rially altered,  was  retained  by  Staunforde  in  defiance  of 
all  the  reports  for  many  years,  was  now  wholly  rejected. 
Larceny,  says  Lambard,  is  a  felonious  and  fraudulent  tak- 

'  Fitz.  Core,  293.  ^  5  eij^.     Dyer,  224,  30. 

'  Lamb.  Iren.,  257.  *  Lamb.  Iren.,  203. 
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ing  of  another  man's  personal  goods  (removed  from  his 
body  or  person,  for  then  it  became,  under  certain  circum- 
stances, a  robbery  as  was  just  mentioned)  without  his  will, 
to  the  end  to  steal  them;^  a  definition  that  approaches 
nearer  to  that  of  my  Lord  Coke,  which  has  been  followed 
ever  since. 

In  this  manner  crimes,  with  regard  to  the  legal  descrip- 
tion of  them,  were  by  degrees  reducing  themselves  to  the 
compass  in  which  they  appear  in  our  days.  In  some  we 
liave  seen  the  old  description  retained  in  substance,  though 
altered  in  the  terms ;  in  others,  the  vagueness  of  the  old 
description  is  corrected  and  restricted  ;  in  others,  the  very 
notion  of  the  crime  is  narrowed,  so  that  the  extent  of  of- 
fences, and  the  conclusions  of  law  upon  them,  became 
much  more  certain  and  defined. 

A  new  and  reformed  commission  of  the  peace  was  set- 
New  commission  tlcd  iu  this  rcigu.     Tlic  commission  had  been 

of  the  peace,  guccesslvcly  stufied  with  new  statutes,  the  sub- 
jects of  which  had  been  occasionally  submitted  to  the  ju- 
risdiction of  the  justices  (a).     These  had  now  grown  to  a 

(a)  With  regard  to  the  first,  the  most  ancient  branch  of  the  jurisdiction 
of  justices  of  the  peace,  their  jurisdiction  to  make  preliminary  inquiry  into 
charges  of  felony  or  misdemeanor,  and  commit  for  trial,  the  Year- Books  and 
other  law  reports,  previous  to  this  reign,  contained  many  cases  thereupon, 
and,  probably,  as  it  was  well  settled  by  these  decisions  on  the  common  law, 
it  was  not  this  branch  of  the  commission  which  called  for  settlement.  And 
what  is  called  the  summary  jurisdiction  of  justices  of  the  peace  in  their 
power  to  convict  summarily  had  only  recently  arisen ;  the  earliest  statute  on 
the  subject  in  the  reign  of  Henry  VIII.  having  been  already  noticed,  and 
there  being  very  few,  if  any,  since  then,  so  that  this  part  of  the  jurisdiction, 
though  it  has  since  enormously  increased,  probably  did  not  at  that  time  call 
for  settlement.  The  special  jurisdiction,  however,  of  the  justices,  especially 
in  sessions,  had  been  greatly  increased  by  a  number  of  statutes  ever  since 
the  time  of  Edward  III.,  and  there  was  an  urgent  need  for  a  consolidation 
of  the  commission.  The  jurisdiction  had  grown  up  by  degrees  since  the 
times  of  Edward  I.,  when  it  originally  arose,  and  those  of  Edward  III., 
when  it  was  substantially  established.  Since  that  period  it  had  been  con- 
stantly extended  by  statute;  as,  for  instance,  in  the  reign  of  Edward  IV.,  by 
the  statute  restraining  the  sheriif 's  "tourn"  from  finding  indictments,  and 
secreting  the  presentments  to  be  sent  to  the  sessions  of  the  peace.  There 
were,  it  is  to  be  observed,  two  heads  or  branches  of  the  jurisdiction  of  jus- 
tices of  the  peace  —  the  one  was  as  conservators  of  the  peace,  in  which  they 
acted  individually,  in  a  magisterial  capacity,  generally  by  way  of  preliminary 
inquiry  upon  accusations  of  felony,  or  either  at  common  law  or  by  virtue  of 
various  statutes  in  the  preservation  of  the  peace,  calling  upon  persons  to 
find  sureties,  and  so  forth;  or  lastly,  a  summary  jurisdiction,  to  consist  of 
minor  offences  under  certain  statutes.  The  other  was  their  collective  juris- 
diction, when  sitting  under  that  part  of  their  commission  which  gave  them 
^  Lamb.  Iren.,  268. 


CHAP.  XXXV. J   THE  QUEEN  AND  GOVERNMENT.  467 

great  bulk,  and  were  still  retained  there,  though  some 
of  them  were  repealed  or  obsolete.  This  added,  unneces- 
sarily, to  the  size  of  the  commission.  Besides  this,  it  was 
otherwise  full  of  defects,  from  recitals,  repetitions,  and 
the  heaping  together  of  various  incongruous  matters; 
great  part  of  which  too  was  rendered  unintelligible  by 
repeated  errors  in  the  penning  of  it.^ 

This  was  the  state  of  the  commission  when  a  representa- 
tion was  made  to  Sir  Christopher  Wray,  then  Chief-Justice 
of  the  King's  Bench,  who  communicated  with  all  the 
judges  about  reforming  it.  After  full  consideration,  the 
commission  was  at  length  carefully  revised  in  Michaelmas 
term,  1590,  and  a  new  form  agreed  on.  This  being  pre- 
sented to  the  chancellor,  as  a  model  to  be  uniformly  issued 
through  the  whole  realm,  he  accepted  it  accordingly,  and 
sealed  it,  and  the  same  has  continued  ever  since. 

The  plan  of  this  new  commission  was  to  comprehend, 
under  words  of  general  description,  all  those  particulars 
wdiicli  were  before  specified  from  a  number  of  statutes. 
The  first  clause  by  which  they  are  assigned  justices  of  the 
peace  includes,  virtually,  in  it  all  the  powers  of  the  con- 
servators at  common  law ;  to  wdiich  is  added  "  all  the 
statutes  and  ordinances  made  for  the  conservation  of  the 
peace,"  which  includes  everything  that  used  before  to  be 
particularly  specified.  The  second  clause  gives  them 
authorit}'  as  justices  to  inquire,  hear,  and  determine  all 
the  oiFences  thei'ein  recited.  So  that  this  great  charter, 
if  it  may  be  so  called,  of  the  authority  and  power  of  the 
justices  of  the  peace,  was  conceived  in  terms  of  a  general 
and  intelligible  import,  setting  forth  at  large  the  general 
trusts  reposed  in  them,  whether  to  prevent,  inquire,  or 
punish. 

The  executive  power  in  the  hands  of  Elizabeth  lost  none 
of  its  ancient  prerogatives;  but,  being  in  gen-  The  queen  and 
eral  exerted  for  the  advancement  of  national  k"^*^'"""^"'- 
designs  and  the  benefit  of  the  people,  and  at  the  same 
time  tempered  by  the  prudence,  if  not  gentleness,  of  her 
own  conduct,  assumed  a  milder  appearance  than  it  had 
carried  in  the  last  reign. 

She,  as  her  sister  had  before  done,  continued  to  levy  the 

power  to  hear  and  determine  certain  offences,  under  which  tliey  were  really 
a  court  of  oyer  and  terminer,  the  court  called  the  sessions  of  the  peace. 
'  Lamb.  Iren.,  book  i.,  chap.  9. 
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duty  of  tonnage  and  ponmlage  before  it  was  granted  by 
parliament,  besides  an  additional  duty  of  four  marks  upon 
eacb  ton  of  wine  imported,  wdiich  had  been  arbitrarily 
imposed  by  Mary.  As  the  sovereign,  during  these  times, 
pretended  to  the  exclusive  right  of  regulating  foreign 
trade,  a  tax  like  this  might  be  considered  as  imposed  by 
the  proper  authority.^ 

At  a  time  of  public  danger,  when  the  Armada  was  in 
the  Oliannel,  the  people  were  called  upon  to  contribute 
towards  the  general  defence ;  the  commercial  towns  were 
required  to  furnish  ships  to  reinforce  the  navy  ;  the  queen 
demanded  loans  of  money  for  the  present  exigency:  all 
which  may  be  excused  by  the  necessity  of  the  occasion, 
and  should  not  be  imputed  to  any  wilful  intention  to  vio- 
late the  privileges  of  the  people.  Indeed,  in  this  article 
of  taxation,  the  queen  was  very  moderate,  and  even  fas- 
tidious (a).     At  the  beginning  of  her  reign  she  had  de- 

(a)  The  oppressions  practised  in  this  reign  exceeded  all  that  had  been  at- 
tempted under  the  worst  of  tlie  Norman  sovereigns.  In  purveyance,  for 
instance,  the  oppressions  practised  were  most  monstrous  and  enormous,  as 
we  learn  from  Lord  Bacon's  speech  in  the  next  reign  against  release  of  pur- 
veyors: —  "First,  they  take  in  kind  what  they  ought  not  to  take,  next  they 
take  in  quantity  a  far  greater  portion  than  cometh  to  your  majesty's  use,  tlien 
thev  take  in  an  unhiwful  manner,  in  a  manner  directly  and  expressly  pro- 
hibited by  several  laws.  For  the  first,  instead  of  takers,  they  become  taxers; 
insteatl  of  taking  provisions  for  your  majesty's  service,  they  tax  your  people 
ad  redimendam  vexatiarem,  imposing  upon  them  and  extorting  from  them 
divers  sums  of  money,  sometimes  in  gross,  sometimes  in  the  nature  of  sti- 
pends annually  paid,  ne  rwccant,  to  be  freed  and  eased  of  their  oppression. 
Again,  they  take  trees,  which  by  law  tiiey  cannot  do — timber  trees,  which 
are  tiie  beality,  shelter,  and  countenance  of  men's  houses,  and  that  men  have 
long  spared  from  their  own  purse  and  profits;  that  men  esteem  for  their  use 
and  delight  above  ten  times  their  value;  tiiat  are  a  loss  which  men  cannot 
repair  or  recover.  These  do  they  take,  to  the  defacing  and  spoiling  of  your 
subjects'  mansions  and  dwellings,  except  they  may  be  compounded  with  to 
tlieir  own  appetites.  Again,  tiiey  use  a  strange  and  most  unjust  exaction  in 
causing  the  subjects  to  pay  poundage  of  their  own  debts,  due  from  your 
majestv  unto  them;  so  as  a  poor  man  who  lias  had  his  hay,  or  his  wood,  or 
liis  pcjultrv  (wliich,  perchance,  he  was  full  loath  to  part  with,  and  had  for 
the  provision  of  Iiis  own  famil}',  and  not  to  put  to  sale)  taken  from  him,  and 
that  not  a  just  tine,  but  under  the  value,  and  cometh  to  receive  his  money, 
he  shall  iiave  after  the  rate  of  twelve  pence  in  the  pound  abated  for  pound- 
age of  his  due  payment  upon  so  hard  a  condition.  There  is  no  grand  profit 
wliioh  redoundeth  to  your  majesty  in  this  course,  liut  induceth  arid  begetteth 
three  pounds  damage  upon  your  subjects  besides  the  discontentment.  And 
to  the  end  they  may  make  their  spoil  more  securely,  whereas  certain  statutes 
distinctly  provide  that  whatever  they  take  sliall  be  registered  and  attested, 
to  the  end  that  ijy  making  a  collection  of  tiiat  which  is  taken  from  the 
county,  and  that  which  is  answered  above  their  deceits,  might  appear  thus, 
'  5  Hume,  Note  A, 


CHAP.  XXXV.]       THE    QUEEN    AND    GOVERNMENT.  469 

clined  a  grant,  because  she  thouo;ht  the  parliament  exi)ected 
in  return  some  concessions  which  she  was  not  disposed  to 
make.  In  the  same  spirit  slie  acted  through  her  whole 
reign,  choosing  rather  to  confine  herself  to  great  frugality 
in  her  expenses,  than  to  be  obliged  to  parliament,  who  had 
besfun  to  be  troublesome  to  her,  or  venture  on  unfair  moans 
of  "raising  it.  However,  the  parliamentary  grants  towards 
the  close  of  her  reign,  while  the  Spaniards  were  hovering 
round  the  coasts,  far  exceeded  any  that  had  been  made  to 
her  predecessors. 

In  other  points  of  her  prerogative  she  was  more  resolute 
and  firm.  At  the  opening  of  her  reign,  before  any  statute 
was  made  for  re-establishing  the  Reformation,  she  published 
proclamations,  prohibiting  all  preaching  without  license, 
and  suspended  the  laws  in  being  so  far  as  to  direct  a  great 
part  of  the  Common  Prayer  to  be  used,  and  that  all  churches 
should  conform  to  the  practice  of  her  own  chapel.^  At 
another  time,  when  she  was  resolved  to  suppress  the  ex- 
pensive way  of  dressing  then  in  vogue,  though  she  might 
have  proceeded  on  some  sumptuary  law  then  in  force,  made 
in  the  late  reigns,  she  chose,  as  Camden  calls  it,  rather  to 
deal  with  them  by  way  of  command ;  and  accordingly  she 
issued  a  proclamation  for  everybody  to  conform  to  a  certain 
dress.  But,  according  to  that  historian's  account,  neither 
this  nor  the  laws  were  much  regarded.^ 

Apprehending  inconveniences  from  the  great  increase  of 
the  metropolis,  she  even  ordered,  in  1580,  by  proclamation, 
that  no  one  should  build  a  dwelling-house  within  three 
miles  of  the  city  gates.^ 

A  bare  relation  of  the  queen's  conduct  towards  the  Earl 
of  Hertford  and  his  countess  will  suffice  for  a  specimen  of 
her  power,  and  show  how  little  ability  there  w^as  in  a  sub- 
ject to  resist  the  absoluteness  of  it  (a).     That  nobleman 

to  the  end  to  obscure  their  deceits,  utterly  omit  the  observation  of  this  which 
the  law  prescribes.  For  those  fines  by  law  they  ought  to  take  as  they  can 
agree  with  the  subject;  by  abuse,  they  take  out  an  imposed  and  enforced 
fine :  by  law  they  ought  to  take  out  an  apprizeraent  by  neighbors  in  the 
county;  by  abuse,  they  make  a  second  api)rizement  at  the  court  gate,  and 
judge  anew  at  an  abated  price"  {Bncan's  VVorks,  vol.  x.,  p.  305). 

(a)  The  most  absolute  authority  of  the  sovereign  was  established  in  about 
twenty  branches  of  prerogatives,  wbich  were,  every  one  of  them,  totally  in- 
compatible with  the  liberty  of  the  subject.  But  what  ensured  more  efiectually 
the  slavery  of  the  people  was  the  established  princi|)le  of  the  times,  which 
attributed  to  the  prince  such  an  unlimited  and  indefeasible  power  as  was 

1  5  Hume,  7.  ^  Camb.,  205.  *  Ibid.,  244. 
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liad  ]>rivatelj  married  Lady  Catherine  Grey,  divorced  from 
Lord  Herbert,  a  younger  sister  of  Lady  Jane  Grey.     After 

supposed  to  be  the  origin  of  all  law,  and  could  be  circumscribed  by  none. 
The  homilies  published  for  the  use  of  the  clergy,  and  which  they  were  en- 
joini'd  to  read  every  Sunday  in  all  the  churches,  inculcated  everywhere  a 
blind,  unlimited,  and  passive  obedience  to  the  prince,  which  on  no  account 
and  under  no  pretension  it  is  ever  lawful  for  subjects,  in  the  smallest  article, 
to  depart  from  or  infringe  [Hume's  Hist.,  vol.  v.,  App.  iii.).  The  historian 
recounts  some  of  the  prerogatives  and  powers  exercised  by  Elizabeth  and  her 
immediate  predecessors.  "One  of  the  most  ancient  and  most  established 
instruments  of  power  was  the  Court  of  Star  Chamber,  which  possessed  an 
unlimited  discretionary  power  of  fining,  imprisoning,  and  inflicting  corporal 
punishment,  and  whose  jurisdiction  extended  to  all  sorts  of  offences,  con- 
tempts, and  disorders  that  lay  not  within  the  reach  of  the  common  law. 
The  members  of  this  court  consisted  of  the  privy  council  and  judges,  men 
who,  all  of  them,  enjoyed  their  offices  during  pleasure.  There  needed  but 
this  one  court  in  any  government  to  put  an  end  to  all  regular  legal  jilans  of 
liberty ;  for  who  durst  set  himself  in  opposition  to  tlie  queen  and  ministry, 
or  aspire  to  the  character  of  being  a  patron  of  liberty,  while  exposed  to  so 
arbitrary  a  jurisdiction?"  [Hume's  Hist.  Eng., vol. v.,  App.  iii.).  The  instances 
of  this  jurisdiction  given  by  Lord  Coke,  or  by  other  legal  authorities,  show 
how  terrible  it  was.  Lord  Coke  tells  us  that  persons  guilty  of  defamation 
had  their  ears  cut  off,  or  were  branded  on  the  forehead  with  the  letters  "  F. 
A." — false  accusers  [vide  Coke,  vi.,  1).  Another  great  feature  of  the  reign 
was  the  length  to  which  arbitrary  power  was  carried,  and  the  manner  in 
wliicli  it  was  exercised,  especially  in  the  Star  Cliamber.  In  Hudson's 
"  Treatise  on  the  Star  Chamber,"  numerous  instances  are  given  of  the  exer- 
cise of  the  jurisdiction  of  that  arbitrary  triljunal.  It  was,  indeed,  character- 
istic of  the  dynasty,  and  was  carried  all  through  their  reigns.  Thus,  he 
says,  "in  the  reigns  of  Henry  VII.  and  Henry  VIII.,  Queen  Mary,  and  at 
the  beginning  of  the  reign  of  Queen  Elizabeth,  there  was  scarce  one  term 
but  some  grand  inquest  or  jury  was  fined  for  acquitting  felons  or  murderers," 
i.e.,  persons  accused  of  felony.  He  says  the  beginning  of  the  reign,  but  it 
seems  to  have  gone  on  all  through  the  reign,  for  he  gives  instances  in  the 
22d  year  of  the  queen;  and,  at  all  events,  it  is  clear  that  the  Star  Chamber 
jurisdiction  was  exercised  all  through  the  reign.  One  of  the  worst  features 
of  this  exercise  of  arbitrary  power  was  indeed  its  tendency  to  interfere  with 
jurors,  or  persons  in  judicial  positions.  Thus  Hudson  states  that  "Henry, 
Earl  of  Lincoln,  in  a  private  discourse,  said  that  the  Earl  of  Essex's  insur- 
rection in  London  was  but  a  mere  rout,  but  that  he  durst  not  but  find  it 
treason"  [Treatise  on  Star  Chamber).  It  is  hardly  necessary  to  say  that  it 
was  only  in  the  Star  Chamber  a  peer  was  likely  to  be  questioned  for  his 
verdict,  and  that  it  would  be  entirely  illegal  to  do  so,  and  an  audacious  ex- 
ercise of  arbitrary  power.  Yet  that  the  earl  was  apprehensive  of  it  is  clear, 
and  there  is  abundant  reason  to  believe  that  his  apprehensions  were  well 
founded.  Riots  were  taken  cognizance  of  in  this  court  and  severely  pun- 
ished. Thus  Hudson  states  that,  in  the  2d  year  of  the  reign,  Francis  Jervis 
and  others  were  fined  upon  the  certificate  of  Lord  Wentworth  and  other 
justices  of  the  peace  for  Surrey  for  some  riot ;  and  in  the  reign  of  Henry 
VIII.  one  John  Lowther  and  Gilbert  Wharton  were  committed  to  the  Fleet 
for  riots  certified  by  the  justices  of  the  peace  for  Westmoreland.  Assaults 
were  still  more  severely  punished.  Thus,  in  the  27th  Elizabeth,  one  Greville, 
who  lay  in  wait  for  Sir  John  Conway,  at  Temple  Bar,  and  beat  him,  was 
punislifd  for  it.  Assaults  made  upon  privileged  persons,  men  of  the  long 
robe,  were  severely  punished  by  this  court.     Thus,  a  courtier  who  assaulted 
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the  marriage  he  went  abroad,  and  the  lady  soon  appearing 
pregnant,  the  queen  threw  her  into  the  Tower,  and  sum- 

the  recorder,  was  fined  and  put  out  of  service.  Mr.  Serjeant  Williams,  being 
desperately  assaulted  by  one  Watkin,  asjjainst  whom  he  had  been  of  counsel, 
and  who  attempted  to  stab  him,  the  ofieiider,  in  the  last  year  of  the  reign, 
was  sentenced  to  lose  his  ears  and  be  imprisoned  for  life.  The  utter  and 
outrageous  illegality  of  this  sentence  need  not  be  pointed  out,  but  it  is  worth 
while  to  notice  that  it  exactly  resembles  tiie  cruel  punishment  of  cutting  off 
the  hand  for  striking  in  the  precincts  of  the  court,  whicli  was  first  infiicted, 
it  is  believed,  in  the  reign  of  Edward  IV.  So  thoroughly  was  the  accession 
of  Edward  IV.  the  era  of  arbitrary  power,  and  so  entirely  was  the  character 
of  his  reign  in  that  rsspect,  as  one  both  arbitrary  and  cruel,  resembled  by 
that  of  the  reigns  of  most  of  his  successors,  the  sovereigns  of  the  Tudor  dy- 
nasty. Nothing  can  be  clearer  than  that  this  was  the  era  of  arbitrary  power, 
and  its  exercise  in  this  reign  was,  perhaps,  more  than  in  any  other,  cruel  and 
sanguinary.  The  arbitrary  character  of  the  age,  and  the  way  in  which  it 
interfered  with  the  administration  of  justice,  may  be  illustrated  by  a  single 
incident  narrated  by  Hudson  in  his  "  Treatise  on  the  Star  Chamber."  He 
saj's  that  he  remembers  Lord  Egerton  telling  the  court  "  how  that  he,  being 
solicitor-general  to  Queen  Ii^lizabeth,  and  standing  behind  the  lords,  and 
behind  Robert  Earl  of  Leicester,  when  a  cause  was  heard  concerning  the 
writing  of  a  letter  to  a  juror  to  appear,  the  great  earl  asked  if  that  were  a 
fault,  and  swore  that  he  had  done  so  a  hundred  times."  The  author  might 
well  remark  that  the' great  lords  of  the  kingdom,  in  the  country  which  they 
swayed  and  governed,  did  set  an  example  of  breach  of  law  which  the  multi- 
tude followed.  For  in  this  reign  juries  were  constantly  fined,  imprisoned, 
and  put  in  the  pillory  for  being  inlluenced  to  give  wrong  verdicts;  and,  for 
instance,  in  such  a  case,  in  the  33d  year,  the  jury  were  ordered  to  stand  in 
the  pillory,  and  also  at  the  assizes,  for  this  oflence  [Ibid.).  And  so,  again, 
he  states,  that  in  the  31  Elizabeth,  three  jurors  of  Middlesex,  who  agreed  to 
acquit  one  Greville,  if  they  should  be  on  the  jury  to  try  him,  "  wore  papers 
in  Westminster  Hall,  and  were  grievously  fined."  The  tendency  of  this  ex- 
ercise of  arbitrary  jurisdiction,  tliougli  it  may  have  been  merited  in  some 
instances,  must  have  been  to  destroy  the  independence  of  justice.  The  pub- 
lication of  libels  not  merely  reflecting  upon  the  government,  but  upon  peers, 
or  persons  of  distinction,  was  always  severely  punished  in  this  court,  and 
this,  perhaps,  was  one  of  the  worst  features  of  the  arbitrary  jurisdiction  it 
exercised,  and  was  the  less  excusable,  because  actions  for  libel  afibrded  an 
ample  vindication,  though  indictments  for  it  do  not  appear  to  have  been  used, 
and  probably  the  object  of  proceeding  in  the  Star  Chamber  was  to  inflict 
punishment.  Certainly  the  sentences  inflicted  for  this  oflfence  were  of 
atrocious  severity.  Thus  a  barber,  for  a  mere  lampoon,  was  sentenced  by 
this  court  to  be  flogged,  and  Hudson  mentions  several  similar  cases  in  this 
reign,  especially,  he  says,  towards  the  end  of  it.  The  personation  of  the 
Earl  of  Lincoln  in  a  play  was,  he  says,  severely  punished,  and  so,  in  another 
case,  a  libel  was  severely  punished.  If  a  letter  were  written  to  one  in 
authority  charging  him  with  any  injustice,  it  was  in  like  manner  severely 
punished,  as  in  the  case  where  such  a  letter  had  been  written  to  the  Mayor 
of  Wallingford.  So  one  Booth,  for  writing  a  letter  to  Sir  E.  Coke,  charging 
him  with  some  improper  conduct,  was  sentenced  to  stand  in  the  pillory.  So, 
in  the  course  of  this  reign,  one  was  sentenced  to  the  pillory  for  saying  the 
Lord  Dyer  was  a  corrupt  judge.  Even  libels  against  the  dead  were  pun- 
ished, as  in  the  instance  of  an  alleged  libel  against  Archbishop  Whitegift. 
Many  of  the  oflTences  taken  cognizance  of  in  this  court  were  not  cognizable 
by  ordinary  law.     Thus  where  a  man  of  property  consumed  his  estates  in 
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moncd  the  earl  to  appear  and  answer  for  his  misdemeanor. 
This  was  in  1561.     Ho  returned,  acknowledged  the  mar- 

lewdness,  and  his  wife  and  children  liad  not  wherewithal  to  maintain  them, 
the  court  directed  the  Master  of  the  Rolls  to  settle  him  in  a  certain  course, 
and  ordered  liim  to  obey  it.  So  persons  who  kept  unlawful  gaming-houses 
were  severely  punished  {Hudson's  Treatise  on  the  Star  Chamber).  "Infinite 
more,"  says  the  author,  "  are  the  causes  usually  punishable  in  this  court,  for 
which  the  law  provideth  no  remedy  in  any  ordinary  course,  whereby  the 
necessary  use  of  this  coi}rt  to  the  state  appeareth,  and  subjects  may  as  safely 
repose  themselves  in  the  bosoms  of  these  honorable  lords,  reverend  prelates, 
grave  judges,  and  wortliy  chancellors,  as  in  the  heady  current  of  burgesses 
and  meaner  men,  who  run  too  often  in  a  stream  of  passion  after  their  own  or 
some  man's  private  affection."  But  for  the  punishing  of  ofTences  which 
other  courts  might  punish,  the  precedents,  says  Hudson,  were  infinite.  "For 
misdemeanors  committed  in  anv  court,  the  judges  of  that  court  may  punish  ; 
so  may  the  court  of  Star  Chamber."  All  extortions  in  all  courts,  bribery, 
corruption  of  officers  —  in  a  word,  there  was  no  oflTence  punishable  by  law, 
but  if  the  court  found  it  grew  in  the  commonwealth,  this  court  might  punish 
it,  except  only  where  life  was  questioned.  Thus  he  mentions  instances  in 
which  the  parties  had  been  fined  and  imprisoned  in  the  King's  Bench,  and 
yet  prosecuted  in  this  court.  And  in  the  case  before  mentioned,  of  Sir  John 
Conway  against  Greville,  the  defendant  was  fir.st  fined  before  the  justices  of 
the  peace  in  Middlesex,  and  yet  afterwards  sentenced  in  this  court,  it  being 
a  mere  assault.  And  so,  also,  fines  set  by  any  justice  of  the  peace  for  any 
riot  or  force,  were  no  bar  to  the  high  power  of  this  court,  but,  in  their  dis- 
cretion, they  might  either  fine  it,  or  add  some  exemplary  punishment  to  it 
{Ibid.).  All  contempts  were  severely  punished  in  this  court,  as  where  Lord 
Bendon  called  a  witness  knave,  and  was  fined  £100,  equal  to  £1000  now. 
And  when  Sir  Rowland  Stavley,  a  knight  of  Cheshire,  liaving  been  .severely 
handled  in  this  court,  said  he  had  been  sentenced  and  imprisoned  by  those 
who  had  no  authority,  he  was  again  prosecuted  in  this  court,  and  punished. 
Even  ofiences  against  ecclesiastical  law  were  punishable  in  this  court,  as  in 
the  instance  mentioned  by  Hudson.  By  the  statute  5  Elizabeth  all  men 
were  forbidden  to  use  any  other  divine  service  than  that  which  was  thereby 
appointed,  and  the  Lord  Hastings  and  Sir  P.  Wharton  were  here  brought  to 
the  bar  for  hearing  ma.ss,  and  punisiiment  inflicted.  In  some  cases,  cer- 
tainly, it  should  seem  that  there  would  be  no  other  effective  remedy,  as  in 
the  instance  Hudson  mentions  of  one  Ligeate,  who  in  the  5th  year  of  the 
reign  was  questioned  on  account  of  having  executed  one  man  for  another  in 
Wyatt's  rebellion,  and  was  punished.  He  could  not  have  been  indicted  for 
murder  if  it  was  a  mere  mistake,  as  there  would  be  no  felonious  malice,  and 
it  is  difficult  to  see  what  other  course  could  have  been  taken.  So  as  to  cases 
of  negligence  or  abuse  by  justices  of  the  peace  of  the  duties  of  their  offices. 
Thus  Hudson  says  that  it  was  usual  in  all  great  riots  which  were  sentenced 
in  Philip  and  Mary's  time  and  Queen  Elizabeth's  time,  that  the  court  recom- 
mended the  queen's  counsel  to  put  in  an  information  against  the  justices  of 
the  peace  next  adjoining.  The  tendency  of  this  to  impel  the  justices  to 
severity  in  the  repression  of  riots  must  be  obvious.  There  is  no  trace  of  any 
complaint  on  the  score  of  excessive  severity.  Sir  James  Mackintosh  very 
truly  says:  "The  conviction  of  Tlirogmorton  upon  confessions  obtained 
from  him  by  deceitful  promises,  and  the  fear  of  torture,  shows  that  in  Eng- 
land, at  this  period,  life  was  as  insecure  as  under  the  most  implicit  and 
barbarous  despotism  of  the  East  or  West.  The  process,  indeed,  of  applying, 
conjointly,  bodily  torture  and  perfidious  hope,  was  exactly  similar  to  that 
of  the  tribunal  which,  in  England,  is  a  byword  for  judicial  iniquity"  {Hist. 
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riage,  and  was  also  committed  to  the  Tower.  A  commis- 
sion was  issued  to  inquire  into  the  validity  of  the  marriage, 
which  the  earl,  not  being  able  to  prove  within  the  time 
prescribed  to  him,  was  declared  void.  But  the  countess 
proving  pregnant  again,  the  queen  procured  a  tine  of 
£15,000  to  be  put  on  Hertford  by  the  Star  Chamber,  with 
directions  for  stricter  continoment.  This  continued  for 
nine  years,  till  his  wife  died,  when,  the  cause  of  the  queen's 
jealousy  now  being  removed,  the  earl  was  released.^ 

If  a  nobleman  of  high  rank  and  fortune  was  liable  to 
such  tja-annical  oppression,  the  condition  of  persons  in  in- 
ferior stations  must  have  been  truly  deplorable.  Before 
the  times  of  Henry  VII.  the  nobility,  supported  by  their 
wealth  and  power,  were  enabled  to  afford  protection  to  per- 
sons who  depended  on  them,  even  against  the  crown,  and 
a  precarious  kind  of  liberty  was  diffused  through  the  nation. 
But  things  had  from  that  time  taken  such  a  turn,  that  the 
present  nobility  had  become  themselves  the  retainers  of  the 
court,  where  they  contributed  to  increase  the  power  of  the 
crown  at  the  expense  of  everything.  While  they  sat  as 
judges  in  the  Star  Chamber,  they  would  very  readily  gratify 

Eng.,  vol.  iv.).  The  liigh  commii5sion  court  was  also  arbitrary.  But  mar- 
tial law  went  beyond  even  these  two  courts  in  a  prompt,  and  arbitrary,  and 
violent  method  of  decision.  One  great  characteristic  of  the  reign,  indeed 
of  the  dynasty,  was  tiie  arbitrary  use  of  martial  law  as  a  means  of  civil 
government.  The  streets  of  London  were  ranch  infested  with  idle  vagabonds 
and  riotous  persons.  The  Star  Chamber  had  exhausted  its  authority,  and 
inflicted  punishments  on  some  of  tlie  rioters.  But  the  queen,  finding  these 
remedies  inefiicient,  revived  martial  law,  and  gave  a  commission  of  provost- 
martial,  granting  him  authority,  upon  notice  given  by  justices  of  the  peace 
in  London  or  the  neighboring  counties,  if  such  offenders  worthy  to  be 
speedily  executed  by  martial  law,  to  attack  and  take  them,  and  according  to 
the  justice  of  martial  law  to  execute  them  upon  the  gallows  or  gibbet  (Bijmer, 
vol.  xvi.,  792).  It  would  be  difficult  to  find,  says  Hume,  an  instance  of  such 
an  act  of  authority  in  any  place  other  tiian  Muscovy  (Hist.  Eng.,  vol.  v., 
App.  iii.).  Whenever  there  was  any  insurrection  or  public  disorder,  the 
crown  employed  martial  law;  and  it  was  during  that  time  exercised  not 
onh'  over  the  soldiers  but  over  the  whole  people.  Any  one  migiit  be  pun- 
ished as  a  rebel,  or  an  aider  and  abettor  of  rebellion,  whom  the  provost- 
martial,  or  lieutenant  of  a  county,  or  their  deputies,  pleased  to  suspect.  Lord 
Bacon  says,  that  the  trial  at  common  law  granted  to  the  Earl  of  Essex  and 
his  fellow-conspirators  was  a  favor,  for  that  the  case  would  have  borne  and 
required  the  severity  of  martial  law  (vol.  iv.,  p.  510).  Tliere  remains  a 
proclamation  of  hers  in  wiiicli  slie  orders  martial  law  to  be  used  against  all 
Rucli  as  im{)ort  bulls  or  even  forbidden  books  from  abroad  [Slrype,  vol.  iii.,  p. 
570) ;  and  prohibits  the  questioning  of  the  lieutenants  or  their  deputies  for 
their  arbitrary  punishment  of  such  offences,  any  law  or  statute  to  the  con- 
trary notwithstanding. 

1  5  Hume,  02. 
40* 
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the  inclinations  oftlie  prince,  by  sentencing  any  obnoxious 
individual,  and  even  one  another,  to  the  severest  and  most 
ruinous  penalties.  Tlic  courts  of  justice  were  also  kept  in 
awe  by  this  supreme  judicature;  and  no  redress  or  relief 
could  be  expected  from  ordinary  judges  against  the  decrees 
of  this  tribunal,  which  would  not  scruple  to  punish  such 
judicial  interference  as  the  highest  contempt,  l^o  remedy 
could  be  expected  but  from  the  parliament;  and  the  queen 
took  care  to  keep  that  assembly  as  much  under  the  dread 
of  this  court  and  her  prerogative  as  the  meanest  indi- 
vidual. 

The  first  disposition  the  queen  sliowed  of  her  resolution 
to  keep  the  House  of  Commons  under  control,  was  on 
occasion  of  the  debate  about  the  settlement  of  the  crown 
and  the  queen's  marriage ;  when,  hearing  that  the  Com- 
mons had  appointed  a  committee  to  confer  with  the  Lords, 
she  sent  express  orders  not  to  proceed  in  that  matter.  The 
House  were  dissatisfied  with  this  prohibition  on  their  de- 
bates, and  questioned  the  queen's  right  to  interfere  in  this 
manner,  till,  after  making  one  more  attempt  to  silence  them, 
she  at  length  thought  it  prudent  to  allow  them  free  liberty 
to  debate  the  point.  The  House  were  softened  with  this 
condescension ;  but  the  queen  soon  dissolved  them,  with  a 
speech  which  had  the  appearance  of  a  severe  animadversion 
on  their  conduct.^  This  was  in  the  parliament  of  1566. 
In  that  of  1571,  one  Stricland  having  moved  a  bill  for  ref- 
ormation of  the  liturgy,  a  subject  on  which  the  queen  was 
always  particularly  jealous,  as  belonging  only  to  her  pre- 
rogative, he  was  summoned  before  the  council,  and  pro- 
hibited from  attending  the  House ;  but  this  creating  some 
sharp  debates,  permissio)i  was  sent  him  to  appear  in  parlia- 
ment.^ Robert  Bell,  having  made  a  motion  against  an  ex- 
clusive patent  granted  to  some  merchants,  was  sent  for  by 
the  council,  and  severely  reprimanded.  This  had  the  efifect, 
at  the  time,  of  making  the  members  speak  with  more 
caution.^  She  went  further  than  censuring  individuals. 
The  Commons,  in  1572,  had  passed  two  bills  to  regulate 
ecclesiastical  matters ;  but  she  sent  them  a  menacing  mes- 
sage, and  put  a  stop  to  their  proceeding.^ 

All  this  was  submitted  to  with  great  impatience  by  per- 
sons who  had  imbibed  notions  of  liberty  not  very  common 

1  Camd.,  84,  85.  »  5  Hume,  177.  ^  jbid.,  180.  *  Ibid.,  201. 
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in  those  days.  In  the  parliament  of  1576,  Peter  "Went- 
worth,  who  had  often  before,  as  well  as  his  brother  Paul, 
distinguished  himself  by  his  resistance  to  such  interference 
of  the  queen,  animadverted  in  very  plain  terms  on  the  im- 
perious conduct  of  Elizabeth,  and  the  shameful  fear  the 
House  discovered  of  tlie  privy  councillors.  But  the  Com- 
mons had  been  so  disciplined  by  the  queen's  former  injunc- 
tions, and  the  treatment  some  of  its  members  had  felt,  that 
they  took  the  tone  of  the  court,  sequestered  Wentworth 
from  the  House,  committed  him  to  the  serjeant-at-arms; 
and,  to  show  the  spirit  of  their  proceedings  as  clearly  as 
possible,  they  ordered  him  to  be  examined  by  a  committee, 
consisting  of  such  members  as  were  privy  councillors. 
The  committee  met  in  the  Star  Chamber.  Wentworth  refused 
to  answer  till  they  acknowledged  they  sat  not  as  members 
of  the  Star  Chamber,  but  as  a  committee  of  the  House. 
After  he  had  suffered  a  month's  imprisonment,  the  queen, 
with  her  usual  discretion,  sent  to  the  Commons,  acquaint- 
ing them  that,  from  her  special  favor  and  grace,  she  had 
restored  him  to  his  place  in  the  House.  ISTor  was  the  ab- 
surdity of  her  restoring  to  the  House  a  member  committed 
by  themselves  at  all  observed.^ 

The  House  of  Commons,  in  1580,  voted  a  fast,  for  which 
they  were  reprimanded  by  the  queen,  this  being  an  en- 
croachment on  her  prerogative  and  supremacy  over  all 
spiritual  things.  They  submitted,  and  asked  forgiveness.^ 
She  never  would  suffer  the  House  to  touch  on  ecclesiastical 
matters;  nor  did  any  one  escape  with  impunity  who  at- 
tempted to  move  anything  on  that  subject.  In  1589,  some 
members  were  committed  to  custody  for  speaking  against 
the  high  commission,  as  were  several  in  1593,  among  whom 
was  Peter  Wentworth.  The  offence  of  this  famous  man 
was,  that  he  presented  a  petition  in  parliament  to  the  Lord 
Keeper,  in  which  he  desired  the  Upper  House  to  join  with 
the  Lower  in  supplicating  her  majesty  to  entail  the  succes- 
sion of  the  crown  ;  another  was  also  committed  for  second- 
ing it ;  and  two  others,  because  he  had  communicated  it  to 
them.  Morrice  also,  who  presented  a  bill  against  abuses 
in  the  bishop's  courts,  was  seized  in  the  House  by  a  ser- 
jeant-at-arms, and  kept  some  years  a  prisoner  in  Tilbury 
Castle.^ 

1  5  Hume,  227.  ^  Ibid.,  236.  ^  i^id.^  3G5. 
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When  any  debates  arose  in  the  House  upon  matters  of 
prerogative,  it  was  usual  with  the  queen  to  stop  them  by  a 
message  which  promised  an  alteration.  This  always  pre- 
vented any  proceeding  in  a  parliamentary  way;  as  it  did 
in  the  question  of  purveyance  in  1589,  and  of  monopolies 
in  1601.^ 

It  is  related  by  Camden,  that  Peter  Burchet,  a  fanatic, 
having  stabbed  in  the  streets  Hawkins,  the  famous  navi- 
gator, under  a  notion  that  it  was  lawful  to  kill  such  as  op- 
posed the  truth  of  the  gospel,  the  queen  ordered  him  to  be 
presently  executed  by  martial  law.  But  she,  being  in- 
formed that  martial  law  was  not  to  be  used  but  in  camps, 
and  in  turbulent  times,  he  was  proceeded  against  in  the 
ordinary  way.^ 

A  short  review  of  the  state  trials  in  this  reign  will  show 
whether  those  who  were  dealt  with  according  to  all  the 
forms  of  law  were  protected  entirely  from  oppression. 

The  trial  of  the  Duke  of  Norfolk  was  before  the  high 
Trial  of  the  Duke  steward  for  treason.     Upon   request  to   have 

of  Norfolk,  counsel,  it  was  refused,  because  the  court  said 
it  was  never  allowed  in  treason  as  to  the  fact.  And  when 
Humphry  Stafford's  case,  in  1  Henry  YH.  was  urged,  they 
answered,  that  was  to  the  point  of  law ;  namely,  whether 
sanctuary  should  be  allowed.^  However,  the  chief-justice 
engaged  for  the  sufficiency  of  the  indictment,  for  it  had 
been  well  debated^  he  said,  and  considered  by  us  all ;  that  is,  by 
the  judges  before  the  trial. 

The  conduct  of  this  trial  was  as  singular  as  any  that 
preceded  it.  One  of  the  treasons  was  compassing  to  de- 
prive the  queen  of  her  throne  and  dignity,  under  stat.  13 
Elizabeth.  The  duke's  design  to  marry  the  Queen  of 
Scots  was  considered  as  making  him  a  party  to  such  a 
compassing;  but  this  was  to  be  proved.  The  serjeant 
who  opened  for  the  crown,  instead  of  producing  evidence 
for  that  purpose,  urged  the  duke  to  confess*  his  knowledge 
of  the  Scottish  queen's  pretended  title  to  the  English 
crown ;  offering,  if  he  denied  it,  to  make  proof  of  it. 
This  led  to  some  close  interrogatories  put  by  the  serjeant, 
and  explanations  on  the  side  of  the  duke,  in  which  he 
disclosed  what  he  knew  of  her  quartering  the  arms  of 
England.    When  the  duke  found  himself  pressed  by  these 

'  Hume,  347,  441.        '  Camd.,  199.        ^  State  Trials,  86.        *  Ibid.,  89. 
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interrogations,  he  called  upon  the  counsel  to  prove  his 
knowledge  of  Queen  Mary's  intentions;  to  which  he  re- 
ceived for  answer,  that  he  had  confessed^  and  there  was  no 
need}  Tlie  evidence  against  him  consisted  of  examina- 
tions in  writing,  confessions  of  himself,  and  others,  with 
a  copy  of  a  letter  of  his  own,  and  the  letters  of  others. 
This  was  helped  on  by  the  asseverations  of  counsel,  and 
declarations  which  were  said  to  have  fallen  from  the 
queen's  own  mouth.^ 

This  was  the  evidence  produced  ;  and  upon  this  the 
counsel,  who  were  four  in  number,  made  their  observa- 
tions, addressed  sometimes  to  the  duke,  sometimes  to  the 
court;  propounded  questions  to  the  prisoner,  and  entered 
into  altercation  with  him. 

Thus  was  this  noble  personage  harassed  with  every 
mode  of  attack,  being  constrained  singly  to  stand  the  in- 
genuity and  zeal  of  eminent  advocates  enforcing  a  charge 
with  a  species  of  evidence  out  of  the  power  of  the  accused 
to  controvert. 

The  plain  dictates  of  common  sense  enabled  him,  un- 
learned as  he  was  in  the  law,  to  except  to  the  sort  of  per- 
sons whose  depositions  were  produced,  that  they  were  not 
credible,  and  confessed  themselves  guilty  of  treason.  He 
prayed  that  they  might  be  brought  face  to  face  with  him, 
as  the  law  of  the  land  he  trusted  required;  alluding, 
probably,  to  the  two  statutes  of  Edward  VI.,  of  which  so 
much  has  already  been  said.  But  the  counsel  for  the 
crown  answered  that  it  was  true  the  law  had  been  so  for 
a  time,  in  some  cases  of  treason ;  but  since  the  law  had 
been  found  too  hard  and  dangerous  for  the  pri7ice,  and  it  had 
been  repealed,^  meaning  by  the  statute  of  Philip  and 
Mary. 

Upon  such  kind  of  trial  the  duke  was  pronounced 
guilty  of  the  indictment,  and  was  executed.  Such  pro- 
ceedings as  this,  however  usual  they  might  be,  were  cer- 
tainly not  unnoticed  by  the  world.  Something  like  this, 
probably,  drew  from  Sir  Christopher  Hatton,  on  another 
occasion,^  an  observation,  that  the  justice  of  the  realm  had 
of  late  been  very  impudently  shindered.  To  prevent 
which,  for  the  future,  he  seemed  then  to  think  it  advisa- 
ble to  be  very  certain  that  the  matter  of  the  indictment, 

1  State  Trials,  90.  ^  jij^j^  gg. 
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then   depending   before   him  (though   confessed),   really 
amounted  to  treason. 

The  trials  of  Babington,  and  the  others  concerned  in 
Mary's  consinracy,  were  conducted  in  the  same 

find  otlisrs  «/  X  */  ' 

manner;  and  the  convictions  of  such  as  did 
not  plead  guilty  were  had  upon  the  depositions  of  absent 
persons. 

The  indictments  against  these  conspirators  were  all  laid 
upon  stat.  25  Edward  III.  When  one  of  the  prisoners 
objected  that  by  stat.  1  and  13  Elizabeth  there  must  be 
two  witnesses,  and  those  brouglit  face  to  face,  imagining 
that  the  indictment  was  upon  those  statutes,  the  Chief- 
Justice  Anderson  said,  that  true,  the  overt  act  upon  stat. 
1  and  13  Elizabeth  must  be  proved  by  two  witnesses  ;  but 
this  is  upon  stat.  25  Edward  III.,  which  speaks  of  those 
who  imagine;  and  how^  says  he,  can  that  he  proved  by  honest 
men,  being  a  secret  cogitation  which  lieth  in  the  minds  of 
traitors? '^  So  that  treason  would,  by  these  means,  never 
be  revealed !  Thus  was  the  law  laid  down  by  a  sage,  who 
was  at  the  head  of  it ;  which  dictum  passed  uncontradicted. 
It  may  be  observed  that  these  severe  laws  which  enacted 
treason,^  had  defeated  their  own  object,  b}^  containing  the 
clause  which  required  two  witnesses.  For  the  crown 
lawyers  always  thought  it  most  convenient  and  sure  to 
proceed  on  the  stat.  25  Edward  III.;  and  wdien  the  above- 
mentioned  exposition  could  be  put  upon  it,  surely  no  other 
help  towards  the  conviction  of  every  one  who  was  tried 
could  possibly  be  wished  for. 

The  proceeding  against  Mary  Queen  of  Scots,  as  it  was 
on  a  particular  statute,^  is  hardly  to  be  judged  of  upon  the 
same  rule  as  the  others.  The  prosecution  was,  however, 
supported  in  tlie  same  way  as  the  former,  upon  written 
evidence.  Two  witnesses  were  indeed  heard  viva  voce,  but 
this  was  rather  to  patch  up  the  prosecution,  which  seemed 
to  need  support ;  for  they  were  not  heard  in  the  presence 
of  the  queen,  nor  at  the  trial,  but  at  another  time,  when 
the  commissioners  met  to  give  judgment."* 

Whether  this  mode  of  proceeding  had  raised  some 
clamor,  and  a  consideration  that  the  stat.  1  and  13  Eliz- 
abeth, because  they  required  two  witnesses  in  treason, 
were  declined  bj'  the  government,  and  the  statute  of  Ed- 

1  Parry's  Trial,  1  State  Trials,  137.  »  27  Eliz..  c.  1. 
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ward  III.  preferred,  because  it  did  not  give  that  benefit  to 
a  prisoner,  might  have  been  the  cause  that  no  small  degree 
of  malevolence  was  imputed  to  the  governing  powers;  or 
whether  some  doubt  might  begin  now  to  be  entertained 
that  the  statutes  of  Edward  VI.  were  still  in  force;  what- 
ever might  have  been  the  reasons  which  weighed  with  the 
courts,  they  began  to  alter  their  conduct  in  this  particu- 
lar; for  we  find  in  31  Elizabeth,  in  the  trial  of  Lord 
Arundel,  that  the  queen's  counsel  called  two  witnesses  to 
give  a  kind  of  hearsay  evidence  as  to  their  knowledge  of 
the  matters  opened ;  and  then  some  others  were  called, 
whose  testimony  did  not  go  further.^  This  indictment 
was  upon  25  Edward  III. 

This  seemed  now  to  be  a  method  which  they  had  hit 
upon  to  support  and  give  color  to  the  rest  of  the  proofs 
which  were  still  of  the  old  kind.  In  34 Elizabeth,  on  the 
trial  of  Sir  John  Perrott,  besides  the  reading  of  deposi- 
tions, some  witnesses  were  called.^ 

The  trials  of  Lord  Essex  and  Lord  Southampton  exhibit 
a  mixture  of  both  ;  there  are  examinations  of  persons  ab- 
sent, and  the  depositions  of  persons  present  in  court  read 
and  attested  by  the  deponents  viva  voceJ'  The  only  witness 
not  of  that  kind  was  Sir  Walter  Raleigh,  who  related 
upon  oath  what  was  told  him,  and  spoke  nothing  from  his 
own  knowledge.  Sir  Ferdinando  Gorges  being  pressed  by 
the  Lord  Essex  to  speak  to  some  facts,  at  first  declined  it, 
and  referred  to  his  deposition.  The  famous  testimony  of 
Mr.  Francis  Bacon  in  this  trial  did  not  go  to  the  fact  of 
criminality.  Sir  Christopher  Blount  and  his  associates 
were  likewise  convicted  of  treason  upon  depositions  only.* 

All  these  prosecutions,  as  we  have  before  observed,  were 
upon  the  statute  of  Edward  III.,  which  was  onnMsfor 
quite  contrary  to  the  expectations  of  the  par-  "^^''''°' 
ties,  who  generally  8U[)i)0sedthey  were  indicted  on  the  two 
statutes  of  the  queen  before  alluded  to,  and  were  much 
disappointed  when  they  were  told  tliey  were  not  entitled 
to  have  their  guilt  proved  by  two  witnesses  as  prescribed 
by  those  acts.  It  is  true  that  these  statutes  require  in- 
dictments upon  them  to  be  brought  Avithin  a  certain  limited 
time,  and  therefore,  in  some  cases,  would  not  have  answered 
the  ends  of  justice  ;  yet,  where  they  might,  as  in  Lord 

»  State  Trials,  168.     » Ibid.,  192^  193.      "  Ibid.,  200,  201.      « Ibid.,  209. 
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Essex's  case,  they  were  not  put  in  use.  The  old  statute  of 
Edward  III.  was  preferred,  for  the  reasons  we  before  gave  ; 
upon  this  act  they  put  what  interpretation  they  pleased, 
so  much  so,  that  they  ventured  to  pronounce  that  no  overt 
act  need  be  proved  on  an  indictment  upon  that  act. 

It  was  always  the  principal  charge  in  these  indictments 
that  the  party  compassed  the  death  of  the  queen,  a  charge 
of  which  all  expressed  the  extremest  detestation  ;  and  as 
the  fiicts,  even  such  as  were  proved,  were  quite  of  another 
kind  than  such  as  indicated  an  attempt  against  her  per- 
son, when  they  found  themselves  convicted  of  the  whole 
indictment,  there  followed  a  dissatisfaction  and  murmur 
as  against  the  justice  of  the  verdict.  This  was  not  ex- 
plained till  the  trial  of  Lord  Essex,  in  43  Elizabeth,  when 
the  two  chief-justices  and  the  chief-baron  agreed  in  the 
following  opinion :  That  "  where  a  subject  attempts  to  put 
himself  in  such  force  as  the  king  shall  not  be  able  to  resist, 
and  to  force  and  compel  the  king  to  govern  otherwise  than 
according  to  his  own  roj^al  authority  and  direction,  it  is 
manifest  rebellion."  And,  "  that  in  every  rebelUon,  the 
law  intends,  as  a  consequence,  the  compassing  the  death 
and  deprivation  of  the  king,  as  foreseeing  that  the  rebel 
will  never  suffer  that  king  to  live  or  reign,  who  might 
punish  or  take  revenge  of  his  treason  or  rebellion."^  And, 
afterwards,  in  the  case  of  Sir  Christopher  Blount  and  his 
associates  when  they  disavowed  any  design  to  kill  the 
queen,  the  chief-justice  condescended  to  explain  this  to 
them  in  a  like  way,  and  it  was  declared  to  be  no  mystery 
of  law.^ 

However  this  might  be  law  and  sense,  where  resistance 
and  force  were  used,  as  in  the  case  of  Lord  Essex  and  Sir 
Christopher  Blount,  it  is  difficult  to  reconcile  it  with 
either  when  applied  to  Sir  John  Perrott,  whose  olfence 
seems  to  have  been  only  some  peevish  and  angry  speeches 
made  in  conversation  respecting  the  queen,  and,  at  worst, 
nothing  more  than  some  omissions  of  duty,  or  want  of 
activity  in  his  place  of  Lord- Deputy  of  Ireland.  How 
this  could  be  compassing  to  kill  the  queen  or  raising  rebel- 
lion is  very  mysterious,  notwithstanding  all  the  intend- 
ments and  suppositions  of  law. 

A  prosecution  never  missed  of  its  aim  from  any  defect 
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of  evidence,  or  of  anytliino;  else.  Against  the  weiglit 
and  ability  of  the  crown-lawyers  a  prisoner  had  nothing 
to  oppose.  He  was  allowed  no  counsel ;  and  if  he  prayed 
the  court  in  their  humanity  to  see  that  the  indictment  was 
sufficient,  they  answered  him  that  they  sat  there  not  to 
give  counsel,  but  to  judge.  Even  the  innocence  of  a 
prisoner  could  not  be  made  out  ;  for  "witnesses  were  not  to 
be  heard  against  the  crown,  as  the  judge  told  Udal,  who 
was  tried  for  felony  only.'  Juries  were  no  protection  to 
the  subject.  They  were  generally,  it  may  be  supposed, 
packed;  for  though  the  court  might  perhaps  allow  chal- 
lenges for  cause,  they  would  not  allow  a  prisoner  to  take 
one  peremptory  challenge.^  Nobody  was,  nor  does  it  ap- 
pear how  any  one  possibly  could  be,  acquitted.  A  trial 
for  high  treason  seems  in  this  reign  to  have  been  a  formal, 
but  a  certain  method  of  destroying  an  obnoxious  man. 

This  partial  mode  of  proceeding  was  not  confined  to 
treasons,  where  an  anxiety  to  preserve  the  and  other 
sovereign  and  the  state  might  be  thought  a  suffi-  ""^''ces. 
cient  cause  in  those  days  to  take  away  the  lives  of  such  as 
were  only  suspected  by  any  sharp  or  hasty  way  of  inquiry 
whatever.  But  in  prosecutions  for  felony,  where  the  gov- 
ernment had  taken  a  part  in  the  object  of  it,  trials  were 
conducted  in  a  similar  manner.  Udal  was  tried  for  felony 
on  stat.  23  Elizabeth,  c.  2,  which  had  made  it  felony  to 
make  any  book  containing  false,  seditious,  or  slanderous 
matter,  to  the  defamation  of  the  queen,  or  to  the  moving 
of  rebellion.  This  man  was  indicted  for  having  written 
a  book  called  the  "  Demonstration  of  Discipline,"  in  which 
he  attacked  the  bishops,  which  was  considered  as  within 
the  act.  The  proceeding  was  entirely  consistent  with  such 
a  setting  out.  There  were  only  the  depositions  of  two 
persons  read.  One  of  these,  says  Udal,  told  him  he  was 
the  author.  The  other  says  a  friend  of  Udal's  told  him 
so.^  The  court  offered  to  swear  Udal  whether  he  was  the 
author  or  not,  and  refused  to  hear  the  witnesses  which  he 
offered  to  produce.  So  that,  with  all  this  prejudice  against 
him,  there  could  be  little  doubt  of  the  conviction  which 
followed. 

Though  it  is  probable  that  this  extreme  eagerness  and 
pains  to  convict  were  confined  only  to  such  prosecutions 
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as  were  carried  on  by  government,  yet  all  the  criminal 
proceedings  of  this  time  most  likely  partook  of  the  irreg- 
ularity we  see  in  these.  It  would  not  have  been  safe  or 
wise  to  have  pursued  a  plan  entirely  different  from  the 
prevailing  one  in  ordinary  trials. 

Tiie  use  of  depositions  had  probably  become  more  fre- 
quent of  late,  as  they  seemed  now  to  be  a  sort  of  evidence 
which  had  received  the  sanction  of  law,  by  stat.  1  and  2 
Philip  and  Mar}^  c.  13.  That  statute  had  directed  justices 
of  the  peace  to  take  the  examination  of  all  persons  accused, 
and  the  information  of  accusers,  and  transmit  them  to  the 
gaol-del iverj'.  Thus,  in  all  cases  of  felony  at  least  there 
was  in  court  a  body  of  evidence  taken  as  the  law  directed, 
and  any  further  hearing  of  the  parties  might  be  thought 
superfluous.  However,  it  is  not  to  be  supposed  that  there 
was  no  evidence  given  for  a  prosecution  but  such  deposi- 
tions and  examinations;  witnesses  were  sworn,  and  de- 
livered their  testimon}-  ore  teiius  in  court ;  and  it  is  most 
likely  in  common  cases  the  prisoner  was  allowed  to  produce 
witnesses  in  his  defence,  according  to  the  direction  for- 
merly given, by  Queen  Mary  to  her  judges.  Yet,  probably, 
the  rules  of  evidence  were  the  same  as  prevailed  in  these 
greater  causes:  they  allowed  of  hearsay  informations,  and 
gave  way  too  much  to  strong  presumptions  of  guilt. 

It  appears  that  torture  was  sometimes  used.  Campian, 
the  Jesuit,  is  said  by  Camden  to  have  been  put  to  the 
rack.^  This  could  not  have  been  by  the  ecclesiastical  law, 
as  there  was  no  high  commission  in  being  in  1580.  It  is 
not  probable  it  could  have  been  directed  by  the  ordinary 
courts.  It  must  have  been  under  the  immediate  order  of 
the  sovereign  or  the  Star  Chamber. 

Adjudged  cases  in  this  reign  are  reported  all  through  it 

^  ^^  by  Anderson,  Moore,  Leonard,  Owen,  and  Noy. 
Some  principal  cases  in  the  first  part  of  it  are 
in  Plowden,  and  in  the  latter  part  they  are  in  greater 
number  in  Coke.  The  former  part  of  this  reign  is  also 
reported  in  Dyer,  Dalison,  Benloe,  and  the  book  called 
"Kew  Benloe."  And  the  latter  part  in  Godbolt,  Brown- 
low,  and  Goldesborough  ;  but  more  particularly  and  regu- 
larly, from  the  twenty-fourth  year  to  the  end,  by  that 
concise  and  judicious  reporter.  Sir  George  Croke.     All 
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through  this  reign  there  are  scattered  cases  in  Jenkins, 
and  here  and  there  in  Gary,  Saville,  llutton,  and  Popham, 
and  some  in  Keilway. 

The  books  published  in  this  reign  increased  the  law 
library  to  some  size  and  value.  Some  persons,  who  had 
been  in  the  habit  of  taking  notes  of  what  passed  in  court, 
had  come  to  a  resolution  of  publishing  them  for  the  use 
of  the  profession.  The  first  who  did  this  was  Mr.  Ed- 
mund Plowden,  who  printed  the  first  part  of  his  adjudged 
cases,  under  the  title  of  "  Commentaries,"  in  1571 ;  and 
the  second  part,  about  seven  years  after.  The  success  and 
applause  with  which  this  first  attem]:)t  was  received  en- 
couraged the  executors  of  Sir  James  JDyer,  wlio  had  been 
chief-justice  of  the  Common  l*leas,  to  print  some  of  the 
notes  which  he  had  left  behind  him.  This  was  done  in 
1585,  under  the  title  of  "  Reports,"  so  that  this  was  the 
first  book  which  bore  that  name.  These  were  followed 
by  Sir  Edward  Coke's  "  Reports  "  (for  so  he  called  them), 
which  were  printed  in  1601  and  1602;  then  Iveilway's 
"  Reports  "  in  1602.  Bellewe's  "  Reports,"  and  the  "  New 
Cases  "  were  also  printed  some  time  in  this  reign  ;  which 
make  up  all  the  books  of  this  kind  in  print  at  the  death 
of  Queen  Elizabeth. 

The  manner  in  which  Plowden  has  reported  the  de- 
cisions of  courts,  is  peculiarly  his  own  ;  none 
having  set  him  a  model,  nor  any  having  at- 
tempted to  rival  him.  After  having  stated,  in  a  clear 
manner,  the  case  and  matters  of  doubt  to  be  resolved,  he 
gives  the  arguments  of  the  counsel  on  both  sides  at  length; 
always  following  the  course  of  reasoning  precisely,  with 
the  topics  and  precedents  quoted  by  each,  in  the  exact  style 
of  a  formal  debate.  In  reporting  the  judgment  of  the  court, 
he  gives  severally  the  opinions  of  the  judges  at  length.  A 
case  discussed  in  this  ample  way,  with  all  the  argument 
of  each  side,  considered,  distinguished,  and  commented  on 
by  the  experience  and  learning  of  the  bench,  must  be  so 
thoroughly  sifted,  as  for  it  to  be  impossible  not  to  discern 
the  true  points  of  a  cause,  and  the  ground  upon  which  it 
was  determined.  Most  of  the  cases  in  this  book  are  upon 
demurrers,  or  special  verdicts  ;  and  there  are  generally  the 
[tleadings  annexed.  Whether  all  arguments  and  opinions 
were  delivered  in  court  precisely  in  the  detail  in  which 
we  have   them   in   Plowden ;    or  whether   the    reporter, 


484 


ELIZABETH. 


[chap.  XXXV. 


who  says  tliat  his  practice  was  to  make  himself  master  of 
the  case  in  all  its  points,  hefore  he  liearcl  it  argued,  might 
not  retouch  them  according  to  his  own  fanc}^  afterwards  ; 
whatever  was  the  fact,  it  is  certain  that  the  principles  and 
great  leading  rules  of  law  are  opened  and  explained  Avith 
an  acuteness  rarely  discovered  in  other  hooks  ;  and  points 
are  maintained  and  canvassed  with  a  certain  wary  closeness 
of  reasoning  peculiar  to  this  writer:  so  that  altogether  it 
is  one  of  tlie  most  instructive  and  most  entertaining  hooks 
in  the  law. 

Sir  Edward  Coke  is  an  author  of  very  different  character 
from  the  foregoing.  The  manner  in  which  he 
reports  h  jejune  and  summary,  without  tracing 
out  any  form  of  argument.  His  general  way  is  to  give  a 
state  of  the  case,  then  to  relate  the  efiect  of  all  that  is  said 
on  one  side,  and  likewise  on  the  other;  heginning  ahvays 
with  tlie  ohjections,  and  concluding  with  the  resolution 
and  judgment  of  the  court. ^  Sometimes  he  only  gives  the 
state  of  tlie  case,  and  the  resolutions  of  the  court ;  and 
sometimes  without  any  case  stated  at  all,  he  mentions 
only  the  name  of  it,  and  then  sets  forth  the  points  of  law 
resolved  by  the  court.  This  is  always  done  with  great 
weight  of  reason  and  clearness  of  expression.  He  abounds, 
beyond  any  writer,  in  old  law;  and  excels  in  adducing 
proofs  from  adjudged  cases,  comparing  them,  and  recon- 
ciling apparent  repugnancies  upon  solid  and  true  distinc- 
tions. At  present.  Lord  Coke  can  only  be  mentioned  as 
the  author  of  the  three  first  parts  of  his  Reports,  which  is 
confining  him  in  a  very  narrow  compass.  It  was  not  till 
the  next  reigns  that  he  published  the  other  parts  of  his 
Reports  and  his  Institutes,  which  make  him  a  very  volu- 
minous, as  well  as  a  very  eminent,  Avriter  upon  the  Eng- 
lish law. 

From  the  writings  of  Plowden  and  Coke  the  law  derived 
new  strength  and  lustre,  and  the  study  of  it  was  consider- 
ably advanced.  Their  merits,  however,  are  very  diiferent, 
though  both  writers  are  excellent  in  their  way:  the  one, 
argumentative  and  difi:use,  calls  for  a  patient  and  steady 
jterusal  through  the  windings  of  many  intricate  deduc- 
tions ;  the  other,  concise  and  learned,  demands  a  fixed 
attention  to  peremptory  propositions  and  authentic  con- 
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elusions  of  law.  The  latter,  from  the  shortness  of  liis 
manner  and  of  bis  matter,  may  be  taken  up  at  an}'  time 
with  protit ;  the  former,  being  prolix  in  bofii,  nmst  be 
read  through  and  studied  with  care  and  reflection.  From 
the  former  may  be  attained  a  habit  of  legal  reasoning,  and 
the  student  may  always  exercise  himself  tliere  with  new 
pleasure  and  improvement;  in  the  latter,  he  will  possess 
an  inexhaustible  treasure  of  sound  and  incontrovertible 
law. 

Plowden's  Commentaries  contain  reports  f)f  cases  from  4 
Edward  VI.  to  20  Elizabeth.  Lord  Coke  reports  from 
that  period  to  the  end  of  the  reign. 

The  reports  of  Sir  James  Dyer  contain  the  period  from 
4  Henry  VIII.  to  23  Elizabeth.  This  "Report  of  Adju- 
dications "  is  not  to  be  compared  with  the  two  former 
works,  being  many  of  them  short  notes  of  cases,  and  none 
of  them  intended  to  be  published,  but  were  such  as  were 
collected  out  of  that  judge's  papers  by  his  nephew  and 
executor.  None  of  the  cases  are  here  so  fully  argued,  nor 
the  points  so  much  treated  at  length,  as  in  the  two  former 
reporters.  They  seem  to  be  the  concise  notes  of  a  man 
of  business,  containing  an  accurate  state  of  the  case,  with 
the  objections  and  answers  as  shortly  as  conveniently 
could  be. 

Besides  the  reporters,  several  treatises  and  collections 
were  printed.  In  1596  was  published  Rastall's 
"Entries;"  in  1568,  Brooke's  "Abridgment  ^""""^'"^" 
of  the  Law ;"  in  1572,  the  "  Terms  of  the  Law,"  by  Ras- 
tall ;  in  1577,  Pulton's  "Abstract  of  the  Penal  Statutes  ;" 
in  1579,  Theloal  furnished  the  profession  with  his  "  Digest 
of  Original  Writs ; "  in  1580  was  printed  "  Kitchen  on 
Courts;"  and,  in  1598,  a  book  upon  "Forest  Law"  was 
published  by  Manwood. 

Rastall's  Entries  is  a  collection  made  by  that  learned 
jifdge;  none  of  the  precedents  were  his  own, 
but  were  taken  out  of  four  different  books: 
from  the  old  printed  book  of  Entries  ;  from  two  manuscript 
collections  made  by  a  prothonotary  of  the  Common  Pleas, 
and  a  secondary  ot  the  King's  Bench  ;  and  from  a  manu- 
script of  Sir  John  More,  a  judge  of  the  King's  Bench,  in 
the  time  of  Henry  VIII.,^  and  grandfather  of  the  autlior. 

^  9  Hen.  VIII.,  Dugd.  Chro.  Sess. 
41* 
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They  are  digested  in  perspicuous  order;  and,  by  means 
of  divisions,  subdivisions,  and  the  variety  of  references, 
the  contents  of  the  book  are  extremely  accessible.  AVe 
may  judge  b}''  the  sources  from  which  this  collection  was 
made,  that  these  precedents  were  those  in  use  in  the  time 
of  Henry  VI.,  and  down  through  the  reign  of  Henry  YIII,, 
and  by  the  publication  of  them  there  can  be  no  doubt  but 
they  were  now  in  use.  This  book  contains  not  only  dec- 
larations and  pleas,  but  many  records  at  length. 
The  Abridgment  of  !Sir  Robert  Brooke  is  an  improve- 
ment on  the  plan  of  Statham  and  Fitzherbert. 
The  cases  are  here  arranged  with  more  strict 
regard  to  the  title  ;  but  the  order  in  which  they  are  strung 
together  is  very  little  better,  being  generally  guided  only 
by  the  chronology.  lie  observes  one  method,  which  con- 
tributes in  some  degree  to  draw  the  cases  to  a  point;  he 
generally  begins  a  title  with  some  modern  determination, 
in  the  reign  of  Henry  VIII.,  as  a  kind  of  rule  to  guide 
the  reader  in  his  progress  through  the  heap  of  ancient 
cases  which  follow.  He  abridges,  with  great  care,  in  the 
language  of  his  own  time,  sometimes  adding  a  short  ob- 
servation, or  qiicere,  furnished  hy  the  experience  of  later 
times.  So  that,  upon  the  whole,  the  substance  of  the 
Year-Books,  to  which  it  is  an  excellent  repertory,  is  con- 
veyed in  this  one  volume,  in  a  style  and  manner  more 
generally  acceptable  than  the  original.  This  has  the 
praise  of  being  the  most  correct  of  these  works.^  How- 
ever, such  works,  with  all  their  use,  can  rarely  be  ulti- 
mately relied  on  :  the  opinion  of  a  court  can  hardly  be  so 
abridged  as  to  convey  all  the  circumstances  which  had 
their  weight  in  a  determination;  something  will  escape 
in  the  transfusion.  As  far  as  the  nature  of  their  design 
can  go,  they  are  of  excellent  use;  and  the  full  extent  of 
their  design  was  not  tried  till  the  very  methodical  work 
of  Mr.  Justice  Rolle  appeared,  and  the  modern  ones  *of 
Bacon  and  Comyns.  An  application  to  such  a  work  as 
this  to  comprehend  the  great  outline  and  extent  of  any 
branch,  and  a  patient  reading  of  the  particular  cases  re- 
ported at  length,  more  minutely  to  discern  the  grounds 
and  |>rinciples  upon  which  they  were  adjudged,  is  a  union 
of  laborers  which  is  necessary  to  form  clear  conceptions 
of  the  law. 

^  Foster. 
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Other  treatises  were  published  in  the  latter  part  of  this 
reign.  In  1583,  Croni})ton  printed  in  French  "  the  Office 
and  Authority  of  a  Justice  of  Peace,"  principally  taken 
from  Fitzherbert's  works,  enlarged  by  the  same  author. 
After  this,  Mr.  Lambard  revised  his  "  Eire- 
narcha,"  which  had  gone  through  two  editions, 
one  in  1579,  the  other  in  1581 ;  and  making  great  use  of 
Mr.  Crompton's  book,  which  had  been  published  in  the 
meantime,  reprinted  in  English,  in  1599,  his  "  Eirenarcha, 
or  the  Office  of  a  Justice  of  Peace,"  a  work  much  more 
full,  complete,  and  satisfactory  than  any  of  the  former. 
The  office  of  these  magistrates  had  become  burdensome, 
owing  to  the  increase  of  laws,  and  the  multitude  of  con- 
cerns they  were  to  determine  on.  It  was  very  necessary 
that  some  pains  should  be  taken  to  smooth  the  way  to- 
wards the  attainment  of  the  requisite  knowledge  by  some 
well-digested  treatise.  The  criminal  law  is  treated  by 
this  author  in  a  very  different  way  from  any  who  went 
before  him.  It  has  none  of  the  concise  starchness  dis- 
covered in  the  compilations  of  Staunforde  and  Fitz- 
herbert,  but  discourses  more  at  large  in  the  liberal  style 
which  few  winters  upon  the  law  had  condescended  to 
imitate  since  the  time  of  Bracton,  Fleta,  and  Britton. 
Fortescue's  book,  "  Be  Laudil)us,"  and  the  "  Doctor  and 
Student,"  were  the  only  pieces  (unless  Littleton  may  be 
thought  worthy  to  be  excepted)  of  authority  upon  legal 
subjects  which  were  not  put  together  with  all  the  close- 
ness and  dryness  of  mere  com[>ilations. 

Mr.  Crompton  printed  also,  in  1591,  a  French  treatise 
on  the  "  Authority  and  Jurisdiction  of  Courts,"  a  book 
which  left  sufficient  room  for  the  additions  and  improve- 
ments made  by  writers  who  soon  followed  him  on  the 
same  subject. 

A  spirit  of  inquiry  had  spread  itself,  which  would  not 
be  satisfied  with  the  materials  of  modern  knowledge ; 
they  began  to  look  higher,  and  to  investigate  the  an- 
tiquity and  history  of  our  jurisprudence.  To  forward 
this,  was  printed  in  1509  the  valuable  code  of  our  ancient 
law  written  by  Bracton ;  and  to  carry  this  pursuit  still 
further,  Mr.  Lambard  printed,  in  1568,  his  "Archaio- 
nomia,"  containing  the  Anglo-Saxon  lawsf  those  of  Wil- 
liam tlie  Conqueror,  and  of  Henry  I.  Thus  were  the  old 
volumes  of  the  law  once  more  brouc-ht  into  observation. 
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However,  at  this  distance  of  time,  they  fell  rather  into 
the  hands  of  the  inquisitive  and  learned,  than  afforded 
much  assistance  to  the  practiser. 

It  does  not  appear  what  time  of  probation  was  fixed 

Miscellaneous  beforo  apprentices  were  jiermitted  to. practise  in 
facts.  ^jjg  courts  at  Westminster,  nor  whether  it  was 
an  act  of  the  society  of  which  he  was  a  member,  or  of  the 
judges,  that  he  was  allowed  to  practise  at  all.  Every 
society  had  its  particular  orders,  all  differing  a  little;  and 
according  to  them  they  respectively  appointed  their  read- 
ers, teachers,  and  others,  and  regulated  all  exercises  re- 
quired of  the  students. 

In  the  3  and  4  Philip  and  Mary  there  had  been  some 
orders  agreed  on  by  the  inns  of  court  for  a  general  regu- 
lation to  be  observed  in  each.  Tliey  mostly  concerned 
dress  and  attendance  at  meals ;  among  the  rest,  there  is 
one  that  forbids  the  admission  of  attorneys.  If  any  one 
2)ractise  attorneyshi}),  he  was  to  be  dismissed,  but  to  be  per- 
mitted to  repair  to  an  inn  of  chancery.^ 

At  the  beginning  of  this  reign,  the  judges  had  taken 
into  consideration  the  government  of  these  societies  ;  and 
upon  All-Soul's  day,  in  the  1st  Elizabeth,  they  came  to 
some  resolutions,  w^iich  they  promulgated  for  the  observ- 
ance of  all  the  inns  of  court.  The  like  w^as  done  in  IGtli 
Elizabeth,  by  commandment  of  the  queen  and  advice  of 
the  privy  council.  Again  in  the  33d,  36th,  and  38th  3-ear3 
of  the  queen.^ 

Tlie  course  of  study  seemed  at  this  time  to  require  every 
one  sliould  commence  by  residing  at  an  inn  of  chancery, 
and  then  proceed  to  some  inn  of  court.  As  all  the  inns 
of  chancery  belonged  to  some  one  of  the  inns  of  court, 
they  were  under  their  government  in  all  matters,  and  par- 
ticularly in  what  concerned  the  education  of  students. 
The  study  of  the  place  was,  in  a  degree,  ordered  and  pro- 
moted by  readers,  who  were  appointed  to  read  lectures  upon 
certain  points,  both  in  the  inns  of  chancery  and  of  court. 
These  readings  were  very  frequent,  both  in  term  and  vaca- 
tion. Besides  these,  there  were  exercises  which  the  stu- 
dents engaged  in  under  the  direction  of  the  readers.  These 
were  called  moots,  and  had  various  names  in  the  different 
societies,  according  to  the  seasons  and  occasions  when  they 
were  held.^ 

»  Dusd.  Oris.,  310.  '  Ibid.  ^  Ibidr 
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"We  have  seen  that  heretofore  there  were  only  two  de- 
scription of  advocates ;  these  were  Serjeants  and  appren- 
tices. But  we  find  in  this  reio;n  (and  no  doubt  it  had  been 
so  some  time),  that  the  orders  of  the  profession  were 
these :  —  The  lowest  was  a  student,  called  also  an  inner  bar- 
rister, and  so  distinguished  from  the  next  rank,  which  was 
that  of  an  outer,  or  utter  barrister ;  theu  came  an  apprentice, 
and  next  a  serjeant. 

We  shall  now  consider  the  regulations  which  we  just 
said  were  made  by  the  judges  concerning  the  professors 
of  the  law. 

It  should  seem  that  the  students  commenced  inner  bar- 
risters when  they  entered  upon  their  exercises  for  the  bar, 
which  is  much  like  the  condition  of  a  soph  at  the  univer- 
sities, who  is  performing  his  exercises  for  the  bachelor's 
degree.  ISTone  were  to  be  admitted  to  the  bar  but  such  as 
had  been  at  least  of  seven  years'  continuance,  and  had 
kept  all  their  exercises  at  least  three  years  within  the 
house,  and  in  the  inn  of  chancery,  according  to  the  orders 
of  the  house.  On\y  four  were  to  be  called  every  year.  In 
some  houses  the  benchers  called,  in  others  it  was  the  busi- 
ness of  the  reader  to  call  inner  barristers  to  the  bar,  and 
in  all  the  reader's  report  of  their  merit  and  qualifications 
was  the  supposed  ground  for  calling. 

When  persons  were  called  to  the  bar,  they  were  still 
expected  to  preserve  a  silence  ;  for  no  utter  barrister  was 
admitted  to  plead  in  any  court  at  Westminster,  nor  to 
subscribe  any  bill  or  plea,  unless  he  was  a  reader  or  bencher, 
or  had  hQenfive  years  an  utter  barrister,  and  had  continued 
all  that  time  in  exercise,  or  a  reader  in  chancery,  two 
years  at  least.  An  utter  barrister  was  to  keep  his  exer- 
cises, both  in  his  house  and  in  the  inn  of  chancery,  for 
three  years  after  he  was  at  the  bar,  otherwise  he  was  not 
to  continue  an  utter  barrister. 

It  was  probably  at  the  end  of  these  five  years,  or  when 
utter  barristers  were  by  any  of  the  above-mentioned  quali- 
fications admitted  to  plead,  that  they  arrived  at  the  dis- 
tinguished rank  of  apprentices  of  the  law.  It  does  not 
appear  that  the}'-  were  yet  called  counsellors.  A  reader 
was  not  to  practise  but  in  his  reader's  gown,  having  a 
velvet  welt  on  the  back.  Readers  ranked  before  utter 
barristers,  and  next  after  apprentices.  This  is  all  that 
can  be  collected  of  the  professors  of  law  at  this  time,  from 
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the  rules  and  orders  settled  for  their  government  and  regu- 
lation.^ 

There  was  a  character  and  description  in  the  law,  which 
had  subsisted  from  a  very  early  period,  but  which  had  now 
grown  to  a  high  consideration  ;  this  was  that  of  a  clerk. 
It  was  the  business  of  the  three  prothonotaries  of  the 
Common  Pleas  to  draw  and  enter  all  declarations  and  pleas 
in  causes  depending  there.  To  assist  them  in  this  busi- 
ness, they  kept  clerks,  who  had  been  brought  up  in  the 
office,  and  were  as  well  acquainted  with  the  duties  of  it 
as  the  prothonotaries  tljemselves,  to  which  they  in  course 
of  time  succeeded.  All  attorneys  who  had  causes  here 
were  to  employ  some  one  of  these  clerks,  to  conduct  that 
part  of  his  cause  which  consisted  in  declarations,  pleas, 
and  entries.  And  it  had  lately  become  not  uncommon  for 
some  of  these  clerks  to  act  also  as  attorneys,  and  so  sue 
out  writs  and  manage  an  action  from  beginning  to  end. 

The  continual  habit  of  business  gave  the  persons  conver- 
sant in  this  office  a  great  dexterity  in  pleading  and  prac- 
tice ;  and  the  appellation  of  clerk  coming  at  length  to 
signify  the  possession  of  these  attainments,  was  assumed 
by  the  pleaders  of  these  times  with  no  small  degree  of 
complacency.  The  character  of  a  good  prothonotary,  or  a 
good  clerk,  was  not  a  little  addition  to  the  praise  of  a 
lawyer. 

Thus  the  prothonotary's  office  became  the  school  for 
pleading;  and  young  men  used  to  be  placed  there  at  their 
entrance  upon  their  studies,  to  learn  this  most  essential 
part  of  legal  knowledge.  We  find  Sir  James  Dyer,  when 
he  was  chief-justice  of  the  Common  Pleas,  in  his  address 
to  the  attorneys  and  officers  of  that  court,  telling  them 
that  he  had  been  himself  some  time  a  clerk  in  that  office.^ 

Many  regulations  were  made  by  order  of  the  Court  of 
Common  Pleas  for  securins;  to  the  clerks  in  court  their 
proper  business,  to  prevent  attorneys  from  encroaching  on 
them  ;  to  oblige  attorneys  to  make  due  payment  of  the  fees 
to  their  clerks  ;  and  the  clerks  to  account  with  prothonota- 
ries. Many  orders  were  also  made  to  compel  attornej-s  to 
a  regular  attendance  on  the  court,  and  to  confine  the  offi- 
cers to  a  proper  discharge  of  their  duty.^ 

The  privilege  of  entering  was  secured  to  the  prothono- 

*  Dugd.  Orig.,  310-316.  ^  Praxis.  Ut.  Banc,  46.  »  jbij.^  35^  35. 
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tarj  by  several  orders.  ]^o  continuance,  says  one  order, 
nor  discontinuance,  no  alteration  or  amendment,  shall  be 
made  in  any  roll  of  the  court,  nor  in  any  writing  going 
out  of  the  office  of  this  court,  by  any  attorney,  upon  pain 
of  imprisonment.' 

Attorneys  were  now  grown  to  a  considerable  body  of 
men ;  and,  therefore,  to  prevent  persons  acting  in  that 
capacity  who  were  not  known  to  the  court,  and  so  not 
easily  amenable  to  censure,  it  was  ordered  by  the  Court 
of  Common  Pleas,  in  15  Elizabeth,  that  no  attorney  of  the 
court  shall  give,  let  to  rent,  or  lend  his  name  to  any  per- 
son, nor  suffer  any  person  to  use  his  name,  under  the 
penalty  of  forfeiting,  for  the  first  offence,  twenty  shillings, 
and  for  the  second  offence,  of  being  expelled  from  the 
court.^  For  reformation  of  the  excessive  and  unnecessary 
number  of  attorneys,  it  was  ordered,  that  an  attorney 
absenting  himself  two  terms,  unless  for  good  cause,  to  be 
allowed  by  the  court,  shall  be  no  longer  an  attorney.^  And 
to  lessen  the  causes  of  absence,  it  was  ordered  that  every 
attorney  of  the  Common  Pleas  shall  satisfy  himself  with 
suits  in  that  court;  and  shall  not  prosecute  or  follow  for 
the  plaintiffs,  or  plead  to  an}^  action,  bill,  or  suit,  u})on  any 
process  in  any  other  court  than  in  that,  upon  pain  of  for- 
feiting, for  the  first  ofience,  forty  shillings,  and  for  the 
second,  of  being  expelled.*  Attorneys  who  did  not  pay 
for  their  entries  before  the  end  of  the  subsequent  term, 
were  to  be  put  out  of  the  roll. 

In  the  9  Elizabeth,  there  was  a  formal  and  general 
inquiry  made  into  the  abuses  of  this  court  by  Sir  James 
Dyer,  then  chief-justice  of  the  Common  Pleas.  A  writ 
issued  custodi  palatii  7iost.n,  Westminster,  in  the  king's 
name,  to  summon  a  jury,  as  well  of  officers  as  of  attorneys 
of  that  court,  to  inquire  of  falsifications,  rasures,  contempts, 
misprisions,  and  other  offences  there  committed.  Upon 
the  execution  of  this  inquiry,  the  chief-justice  made  a 
solemn  charge,  which  is  still  in  being.^ 

These  were  regulations  made  in  the  Court  of  Common 
Pleas  in  this  reign.  There  are  no  orders  of  the  King's 
Bench  extant. 

1  Praxis.  Ut.  Banc,  36.  »  Ibid.,  66.  «*  Ibid.,  42. 

2  Ibid.,  37.  *  Ibid.,  38,  55. 
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Compilation  by  Edward  the  Confessor, 

i.  213. 
Composition  for  tithes,  iv.  136. 
Compwgalores,  i.  205. 
Conditions  and  limitations,  v.  68. 
Conqueror,  laws  of  the,  i.  233,  475. 
Conquest,  effect  of,  i.  229. 
Consanguinity,  iv.  107. 
Consolidation  of  statutes,  v.  197. 
Conspiracy,  ii.  542  ;  iii.  45. 
Constable   and  marshal's   court,  iii. 

386. 
Constitutions,  provincial,  ii.  340,  357  ; 

iv.  148. 
Conteslatio  litis,  iv.  72. 
Contracts  and  agreements,  iii.  550. 
Conveyances  among  the   Saxons,  i. 
'l84. 
fraudulent,  v.  244. 
method  of,  i.  183. 
of  land,  iv.  359,  504,  507. 
to  uses,  iv.  229,  362,  503. 
Convictions,  ii.  161. 
Copyhold,  i.   247;   iii.  351,  507;  v. 

198. 
Coroners,  ii.  275,  427. 
Costs  and  damages,  iii.  565. 
Council,  judicature  of  the,  i.  281;  iii. 

155,  374,  469. 
Count,  ii.  211.    See  Declaration,  iii. 

57. 
Counting  upon  the  writ,  i.  392. 
County  court,  i.  178  ;  ii.  439. 
Courtesy,  estates  by  the,  ii.  91. 
Courts,  ii.  110,  539,  548;  iii.  160;  iv. 
525. 
different,  of  the,  ii.  548. 
of  error,  iii.  163. 
other  inferior,  i.  178;  iii.  160. 
proofs  and  proceedings  of,  i.  178. 
removal  of  causes  out  of  inferior, 
i.  181 ;  V.  299. 
Covenant,  action  of,  ii.  564 ;  iii.  53, 
280 ;  iv.  103.  526. 
to  raise  a  use,  iv.  234. 


Criminal   law,  i.   192,  455;   ii.  266, 
.    569  ;  iii.  67,  436,  573 ;  iv.  48, 
538 ;  V.  47,  313,  458. 
Crown,  pleas  of  the,  iii.  67. 
Curia  regis,  i.  264. 
Cut-purse,  ii.  576 ;  v.  339. 

D. 

Damage /easani,  v.  151. 
Damages,  ii.  435  ;  iii.  565. 
Deadly  feuds,  i.  197. 
Debt,  i.  431 ;  ii.  558  ;  iii.  47  ;  iv.  534. 

action  of,  ii.  558 ;   iii.  47,  262 ; 
iv.  534. 
Decennaries,    i.   190.      See    Frank- 
pledge. 
Declarations,  forms  of,  iii.  262,  579. 

See  Actions. 
De  debitis  laicorum,  i.  424. 
Deeds,  i.  336. 
Defamation,  iv.  144. 
Defaults,  ii.  203. 
Defence,  ii.  217  ;  iii.  581. 
Defence  in  pleading,  ii.  216. 
Delegates,  court  of,  iv.  319. 
Demurrer,  iii.  615. 
Denunciation,  iv.  91. 
Departure.     See  Pleading. 
Descent,  i.  255,  362 ;  ii.  105  ;  iii.  209. 
Detinue,  ii.  564 ;  iii.  268. 
Devise  of  land,  iv.  277,  362;  v.  279. 

executory,  iii.  548  ;  iv.  463. 
Disclaimer,  iii.  606. 
Discontinuance,  iii.  225. 
Disseisin,  ii.  115. 
Dissolution  of  religious  houses,  iv. 

384. 
Distress,  ii.  305,  326,  396  ;  v.  151. 
Divorce,  iv.  111. 
Donatio  Mortis  Causa,  ii.  98. 
Doomsday-book,  i.  481. 
Double  pleading,  iii.  588. 
Dowty,  title  to,  i.  354,  414 ;  ii.  106 ; 
iii.  523. 

admeasurement  of,  ii.  173,  501. 

jointures  to  bar,  v.  146. 

undc  nihil,  i.  414  ;  ii.  168. 


496 


INDEX. 


Dower,  writ  of  right  of,  i.  412;  ii. 

172. 
Duel,  trial  by,  i.  331,  393;  ii.  288. 
Dwelling-houses,  stealing  in,  v.  57. 

E. 

Ecclesiastical  court,  i.  283 ;  iv.  99, 
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Homicide,  i.  460 ;  ii.  270,  274,  444 ;  iii. 
316 ;  iv.  248,  538. 
appeal  of,  ii.  289. 
Hors  de  son  fee,  iii.  604. 
Horse-stealing,  v.  152,  293. 
Hospitals,  endowing,  v.  217. 
Housebreakings,  v.  51. 
Hue  and  cry,  v.  355. 
Husbandry,  statutes  as  to,  v.  198. 

I. 

Imprisonment,  forcible,  ii.  296. 
Indictments,  iii.  194,  326. 
Informations,  iv.  92,   213;    v.  124, 

305. 
Inheritance,  law  of,  v.  378. 
Inns  of  court  and  chancery,  iii.  347 ; 

V.  167. 
Inquisitions,  ecclesiastical,  iv.  90. 
Insidiatores  viarum,  etc.,  iii.  430. 
Instruments,  iv.  84. 
Interdict,  iv.  95. 
Interpleader,  iii.  600. 
Intestacy,  i.  313;  iii.  125;  iv.  126. 
Intestates'  effects,  i.  314;  iii.  126. 
Ireland,  iii.  97. 

statulum  Hibernice,  ii.  383 ;  iii.  97. 
Itinerant  justices,  i.  270. 


J. 

Jactitation  of  marriage,  iv.  113. 
Jeofails,  statutes  of,  iii.  474,  616  ;  iv. 

406 ;  V.  308. 
Jesuits,  V.  332. 
Joint-tenants,  iii.  537,  608. 
Jointures,  iv.  371 ;  v.  276. 
Judges,  i.  272;  iv.  579. 
Judicature  in  council,,  iii.  155,  374, 
469. 
in  Parliament,  iii.  149,  376,  415, 

622. 
in  Wales,  iv.  293. 
Norman,  i.  260. 
of  the  forest,  ii.  52. 
2G 
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Judicium  Dei,  i.  202,  459. 
Jurisdiction,  i.  264 ;  ii.  240. 
Jurors,  qualification  of,  ii.   268;  iii. 
183,  295;  iv.  397. 

summoning,  ii.  482. 
Jury,  tri;il  by,  i.  331 ;  ii.  268,  572;  iii. 
470;  iv.  397. 

de  medieiate  linguce,  iii.  195. 
Justices,  commission  of,  v.  466. 

itinerant,  i.  cvii.,  270,  277,  463. 

of  assize  and  nisi  prius,  ii.  467 ; 
iii.  165. 

of  gaol-delivery,  ii.  473. 

of  the  peace,  iii.  404,  489. 

of  the  peace,  origin  of,  iii.  201. 

proceedings  before,  i.  463. 

K. 

King's  Bench,  ii.  551 ;   iii.  555 ;  v. 

406. 
Knight's  service,  iii.  493;  iv.  374. 

L. 

Laborers,  statutes  of,  iii.  128,  365, 

413. 
Larceny,  i.  196;  iii.  68,  319;   iv.  51, 
250,  427. 

in  a  house,  iv.  431. 
Laws  as  to  contracts  and  witnesses, 
i.  187. 

of  William  the  Conqueror,  i.  233. 
Law-wager,  iii.  184,  294,  567 ;  iv.  243. 
Laese-majesty,  ii.  270. 
LcEsione  fidei,  suits  de,  ii.  522. 
Lease  and  release,  iv.  507  ;  v.  373. 

by  tenant  for  life,  iv.  487. 

by  tenant  in  tail,  iv.  350. 

law  as  to,  iv.  475. 
Leases  for  years  and  at  will,  iv.  479. 
Legate,  Papal,  i.  327. 
Legatine  constitutions,  ii.  340. 

court,  iv.  550. 
Legitimacy.     See  Bastards. 
Libel,  iv.  71  ;  v.  472. 
Limitation  of  actions,  iv.  407. 

in  tail  and  remainder,  iii.  211. 


Littleton's  Tenures,  iv.  153. 
Liveries,  statutes  of,  iii.  351. 
Livery  of  seisin,  ii.  95. 
Lollards,  iii.  356. 
Lyndwode's  Provincide,  iv.  157. 

M. 

Madna  Charta,  ii.  16, 
Maintenance,  iv.  438. 
Ma  jus  jus,  ii.  254. 
Malicious  mischief,  iv.  437. 
Manslaughter,  iv.  248,  538 ;  v.  133. 
Mariners,  wandering,  v.  350. 
Mariiarjium,  i.  375. 
Marlbridge,  statute  of,  ii.  322. 
Marriage,  i.  370 ;  v.  76. 

of  heirs,  ii.  80. 

of  widows,  ii.  80. 
Marshal,  court  of  the,  iii.  387. 

custody  of,  V.  408. 
Mary,  reign  of,  v.  95. 
Matrimony,  law  of,  iv.  334. 
Merton,  statute  of,  ii.  55. 
Minority,  plea  of,  ii.  247. 
Mirror  of  Justice,  iii.  77. 
Miscellaneous  facts,  i.  488 ;   ii.  361, 
588  ;  iii.  346  ;  iv.  577  ;  v.  166. 
Misprision  of  treason,  v.  50,  56,  91, 

122,  130. 
Money,   ancient    statutes    as  to,   ii. 

532. 
^Mortgage,  or  mortuum  vadium,  i.  429 ; 

iii.  528. 
Mortmain,  ii.  26,  445  ;  iii.  364. 
Mortuaries,  iv.  309. 
Multiplication  of  coin,  iii.  428. 
Murder,  i.  196 ;  v.  133. 
Murdrum,  ii.  284. 

N. 

Namicm,  ii.  305. 

Natura  Brevium.  old,  iii.  346. 

Nature  of  landed  property,  i.  180. 

Negative  pregnant,  iii.  587. 

Nisi  prius,  justices  of,  ii.  467  ;  iii.  165. 

Non-claim,  statute  of,  iii.  142. 
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Non-tenure,  ii.  253 ;  ii'i.  607. 
Norman  Conquest,  efifects  of,  i.  225. 
Northampton,  statute  of,  i.  324. 
Novm  narrationes,  iii.  346. 
Novel  disseisin,  assize  of,  i.  452 ;  ii. 

119. 
Nuisance,  ii.  138. 
Nullus  liber  homo,  etc.,  ii.  39. 
NuptwB,  iv.  105. 

o. 

Oath  of  calumny,  iv.  74. 

Offences,  iv.  67. 

Office,  inquests  of,  v.  45. 

of  coroners,  ii.  275,  427. 

proceeding  by,  v.  45. 
Officials,  iv.  64. 
Ordeal,  i.  201 ;  ii.  286. 
Ordinances,  v.  42. 
Ordinatio  forestcE,  ii.  388. 
Outlawry,  ii.  279;  iii.  175;  iv.  397; 
V.  303. 

reversal  of,  ii.  282. 
Oyer  aiuZ  terminer,  justices  of,  iii.  169. 

P. 

Papal  authority  aljolished,  iv.  322. 

again  abolished,  v.  173. 

restored,  v.  103. 
Papal  supremacy,  its  nature,  v.  103. 
Parceners,  ii.  251 ;  iii.  534. 
Pardons,  iii.  198,  430. 
Parks,  trespasses  in,  iv.  436. 
Parliament,  iv.  301. 

election  of  members  of,  iii.  410. 

judicature  of,  iii.  149,  622. 

members  of,  iii.  463. 
Partition  of  lands,  ii.  106. 
Pasture,  admeasurement  of,  ii.  501 ; 

iii.  255. 
Pauperis,  suits  in  formd,  iv.  195. 
Payment  of  tithes,  v.  40. 
Peace,  justices  of  the,  iii.  201,  405, 

489. 
Peine  forte  et  dure,  ii.  423 ;  iii.  439. 
Penal  laws,  eflects  of,  v.  93. 


Penal  statutes,  actions  upon,  v.  305. 

Penance,  iii.  328. 

Perjury,  iii.  69. 

Pernors  of  profits,  iii.  369,  472. 

Perpetuities,  iii.  516. 

Persecutions  for  religion,  v.  92,  103, 

159. 
Person,  pleas  to  the,  ii.  243. 
Philip  and  Mary,  v.  95. 
Pick-purses,  v.  339. 
Pious  uses,  iv.  126. 
Pirates,  trial  of,  iv.  453. 
Pleading,  iii.  61,  229,  292,  577. 

departure  in,  iii.  589. 

double,  iii.  588. 

forms  of,  iii.  611. 

manner  of,  iii.  62. 

order  of,  iii.  61. 

to  be  in  English,  iii.  185. 
Pluralities,  iv.  310. 
Poisoning,  iv.  427. 
Poor-laws,  iv.  341 ;  v.  32,  207,  213. 
Popisli  recusants,  v.  337. 
Popular  actions,  iv.  195. 
Pra'cipe  in  capite,  ii.  44.  ' 

Prcemunire,  iii.  123. 
Prcerogativa  regis,  iii.  25. 
Prayer-Book,  v.  27. 
Precedence,  iv.  338. 
Precontracts,  iv.  334. 
Prerogative,  iii.  25. 

and  law,  i.  465. 

of  the  crown,  v.  370. 
Presentations  to  churches,  ii.  498. 
Presentments,  ii.  516. 
President  and  Council  of  the  North, 

iv.  525. 
Primogeniture,  i.  254. 
Principal  and  accessary,  v.  138. 
Printing  of  law-books,  iv.  158,  569 ; 

V.  165. 
Prisoners,  ii.  417. 
Probate  of  wills,  i.  312  ;  iii.  125 ;  iv, 

123. 
Proceeding,  by  bill,   in   the   King's 

Bench,  iii.  555. 
Proceedings  before  justices  itinerant, 
i.  462. 
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Procedure,  civil,  iv.  895. 

Process,  executioaof,  ii.  383,  480. 
•    .     ,    •*         ... 
m  criminal  causes,  ni.  485. 

in  personal  actions,  ii.  257. 

in  real  actions,  ii.  189 ;  iii.  199, 
311. 

of  courts,  iii.  193. 

of  outlawry,  iii.  175. 
Proclamation  of  the  king,  v.  87. 

on  exigents,  iv.  395. 
Prohibitions,  i.  409,  440 ;  ii.  234  ;  iv. 

148. 
Proofs,  in  the  ecclesiastical  law,  iv.  99. 

of  charters,  ii.  228. 

trial  by,  iv.  79. 
Protections,  iii.  570. 
Protestation,  iii.  589. 
Provisors,  iii.  112. 
Provisos  and  revocations,  v.  438. 
Provors,  ii.  295,  303;  iii.  575;  iv.  56. 

pardons  to,  iii.  430. 
Punishments,  ii.  53 ;  v.  114. 
Purgation,  iv.  92;  v.  341. 
Purpresture,  i.  422. 
Purveyance,  iii.  101 ;  v.  468. 

Q. 

Qualifications  of  jurors  and  elec- 
tors, iv.  398. 
Queen,  her  authority,  v.  106. 
Quod  permittat,  ii.  157. 

R. 

Ranks  of  persons,  ii.  64. 

Eape,  i.  461 ;  ii.  516. 

Rastell,  John  and  "William,  iv. 

564. 
Real  actions,  iii.  39. 
Recognitions,  i.  442. 
Records,  i.  345,  418. 
Recovery,  feigned,  ii.  441. 

manner  of  suffering,  iv.  491. 

.statutes  of,  ii.  442;  iv.  31. 
Recusants,  law  as  to,  v.  337. 
Reformation  of  the  ecclesiastical  law, 
iii.  353 ;  v.  74. 


Reformation  of  religion,  v.  18, 19, 169. 
Bif/iam  majestalem,  i.  486. 
Register  of  writs,  iv.  571. 
Release,  ii.  255  ;  iv.  507, 
Relief,  i.  234,  381 ;  ii.  78. 
Religion,  offences  against,  v.  322. 
Religious  houses,  dissolution  of,  iv. 

384. 
Remitter,  iii.  226;  v.  144. 
Rents,  iii.  509. 
Repleader,  iii.  618. 
Replevin,  ii.  308,  475 ;  iii.  282. 
Reporters,  iii.  76  ;  v.  482. 
Reports,  iii.  342,  443,  625 ;  v.  485. 
Requests,  court  of,  iv.  525. 
Restitution,  iv.  434. 
Reveland,  i.  169. 
Reversions,  ii.  93. 
Richard  II.,  iii.  349-407. 
Richard  III.,  iv.  24. 
Right,  writ  of,  i.  385,  412;  ii.  186. 
Rights  to  incorporeal  things,  ii.  98. 
Riots,  iii.  190,  432,  455 ;  v.  109. 
Robbery,  ii.  298,  519 ;  iv.  433. 

in  liouse,  iv.  431. 
Rogues,  iv.  341. 

Rolls,  master  of,  judicature  of,  v.  472. 
Roman  laws,  influence  of,  Introd.,  cii. 
Rome,  appeals  to,  abolition  of,  iv.  318. 
Royal  supremacy,  nature  of,  iv.  325; 

V.  11,  186. 

s. 

Saint  Germain,  iv.  563. 

Sale  of  horses,  v.  152. 

Sanctuary,  i.  197;  iii.  331;  iv.  253, 

469 ;  V.  26. 
Saxon  invasion,  effect  of,  Introd.,  Ixv. 

institutions,  origin  of,  Introd.,  ixx. 
Saxon  laws,  i.  164,  223. 

collections  of,  i.  209. 

confirmed,  i.  230. 
Saxons,  their  criminal  law,  i.  192. 

their  institutions,  i.  189. 

their  ranks  and  orders,  i.  172. 

their  titles  and  conveyances,  i. 
183. 
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Saxons,  their  tribunals,  i.  177. 
Scandalam  Magnatium,  iii.  401. 
Scire  facias,  ii.  491. 

for  tithes,  iii.  110. 
Sealed  charters,  ii.  54. 
Sectarists,  v.  335. 
Seminary  priests,  v.  332. 
Serjeanty,  ii.  70 ;  iii.  498. 
Services,  of  free,  ii.  67. 
Settlement,  law  as  to,  v.  215. 
Sewers,  law  as  to,  v.  471. 
Siieriffs,  iii.  18,  144. 

and  execution  of  process,  iii.  480. 

judicature  of,  ii.  45. 
Simony,  v.  192. 

Six  articles,  statute  of  the,  iv.  424. 
Slavery,  i.  174. 
Socage,  iii.  495. 

guardian  in,  v.  365. 
Special  case,  v.  403. 

verdict,  v.  401. 
Spiritual  courts,  i.  283. 
Spoliation,  iv.  140. 
Spreading  of  false  reports,  ii.  415. 
Staple,  statute  of  the,  iii.   134;    iv. 

380. 
Star  Chamber,  iv.  205. 
Statuta  Vetera  et  nova,  ii.  357;  iii.  71, 
338. 

incerti  teraporis,  ii.  357  ;  iii.  71. 
Statute  of  Magna  Charta,  ii.  54,  352. 
Statutes,  ii.  355,  580;   iii.  441,  460, 
624 ;  iv.  558. 

ancient,  i.  477. 
Statutes  of  Henry  III.,  ii.  54. 

of  confirmation  of  the  charters, 
38  Hen.  III.,  ii.  54. 

of  Merton,  20  Hen.  III.,  ii.  55. 

of  Marlbridge,  52  Hen.  III.,  ii. 
322. 

of  Westminster  1,  3  Edw.  I.,  ii. 
390. 

exlanla  manerii,A  Edw.  I.,  ii.  427. 

of  bigamy,  4  Edw.  I.,  st.  3,  ii.  429. 

of  Gloucester,  6  Edw.  I.,  ii.  431. 

dereligiosis,  7  Edw.  I.,  st.  1,  ii.  445. 

of  Acton  Burnel,  do  raercatori- 
bus,  11  Edw.  I.,  ii.  452. 


Statutes  WaWise,  12  Edw.  I.,  ii.  374, 

378. 
of  Westminster  2,  13  Edw.  I.,  st. 

1,  ii.  457. 
of  mortmain,  ii.  445. 
de  donis,  ii.  459. 
of  Winchester,  13  Edw.  I.,  st.  2, 

ii.  518;  iii.  193. 
of  merchants,  13  Edw.  I.,  st.  3, 

ii.  454. 
of  circumspecie  agatis,  13  Edw.  I., 

St.  4,  ii.  520. 
Quia  emptores  terrarum,  18  Edw. 

I.,  St.  1,  ii.  527. 
quo  warranto,  18  Edw.  I.,  st.  2,  ii. 

527. 
modus  Icvandi  fines,  18  Edw.  I.,  st. 

4,  ii.  528. 
de  defensione  juris,  20  Edw.  I.,  ii. 

532. 
de  Us  qui  ponendi  sunt  in  assisis, 

21  Edw.  I.,  St.  1,  ii.  533. 
demalcfactoribusinparcis,  21  Edw. 

I.,  St.  2,  ii.  533. 
of  the  writ  of  consultation,  24 

Edw.  I.,  ii.  533. 
of  arliculi  super  chartas,  ii.  535. 
confirmationes  Chartarum,  25  Edw. 

I.,  St.  1,  ii.  533. 
de  finibus  levatis,  27  Edw.  I.,  st.  1, 

c.  1,  ii.  533. 
ordinaiio  de  libertatibus  perquiren- 

dis,  27  Edw.  I.,  st.  2,  ii.  533. 
defalso  monetd,  27  Edw.  I.,  st.  3, 

ii.  533. 
for  persons  appealed,  28  Edw.  I., 

St.  2,  ii.  535. 
arliculi  super  chartas,  28  Edw.  I., 

St.  3,  c.  1,  ii.  537. 
of  wards  and  relief,  28  Edw.  I., 

St.  1,  il.  535.  ^ 

ne  rector  prosiernat  arbores,  ii.  547. 
of  conspirators,  33  Edw.  I.,  st.  1, 

ii.  544. 
of  champerty,  33  Edw.  I.,  st.  1, 

il.  545. 
de  tallagionon  concedendo,  34  Edw. 

I.,  St.  4,  ii.  387. 
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Statutes  of  ordinatio  forestcp,  34  Edw. 

I.,  St.  5,  ii.  388. 
de  asportatis  religiosorum,  3-5  Edw. 

L,  St.  1,  ii.  547. 
of  Edward  II.,  iii.  9. 
de  militibus,  1  Edw.  II.,  iii.  9. 
de  frangentibus  j)risonam,  1  Edw. 

II.,  iii.  11. 
arliculi  cleri,  9  Edw.  II.,  iii.  12. 
of  gavelet,  10  Edw.  II.,  iii.  19. 
prcerogaliva  regis,  17  Edw.  II.,  st. 

1,  c.  1,  iii.  20. 
statuta  incerti  temporis,  iii.  32. 
of  Carlisle,  iii.  24. 
of  York  (or  nisi  prim),  iii.  20. 
of  Lincoln  (as  to  sheriffs),  iii.  143. 
of  Ragman,  de  j ustitiariis  assigiia- 

tis,  iii.  32. 
of  Edward  III.,  iii.  88. 
of  provisors  of  benefices,  iii,  112, 

114. 
of  prseraunire,  iii.  123. 
of  laborers,  iii.  128. 
of  the  staple,  iii.  134. 
of  non-claim,  iii.  142. 
of  fraudident  gifts,  iii.  142. 
of  sheriffs,  iii.  143. 
on  various  subjects,  iii.  145. 
of  jeofail,  iii.  185. 
of  treason,  iii.  187. 
of  Winchester,  ii.  518;  iii.  193. 
of  Kichard  II.,  iii.  350. 
of  heresies,  iii.  355. 
of  heretics,  iii.  356. 
of  provisors,  iii.  358. 
of  praemunire,  iii.  359. 
of  laborers,  iii.  365. 
of  pernors  of  profit,  iii.  369. 
of  uses,  iii.  370. 

as  to  council,  iii.  385.  > 

of  venue,  iii.  394. 
of  treasons,  iii.  397. 
of  riots,  iii.  400. 
of  game,  iii.  404. 
of  fish,  iii.  404. 

of  justices  of  the  peace,  iii.  404. 
of  Henry  IV.,  iii.  408. 
election  of  members,  iii.  410. 


Statutes  of  vicars,  iii.  412. 
of  the  clergy,  iii.  412. 
of  laborers,  iii.  413. 
of  Henry  V.,  iii.  446. 
of  electors,  iii.  447. 
of  jurors,  iii.  451. 
of  heretics,  iii.  452. 
of  riots,  iii.  455. 
of  Henry  VI.,  iii.  462. 
elections  to  parliament,  iii.  463. 
pernors  of  profit,  iii.  472. 
of  juries,  iii.  476. 
of  bail,  iii.  481. 
of  forcible  entries,  iii.  392,  488. 
of  Edward  IV.,  iv.  9.  * 

as  to  justices  of  the  peace,  iv.  16. 
of  Richard  III.,  iv.  24. 
of  uses,  iv.  24. 
of  fines,  iv.  27. 
of  Henry  VII.,  iv.  162. 
suits  in  forma  pauperis,  iv.  195. 
stealing  women,  iv.  202. 
treason,  iv.  202. 
fines,  iv.  204. 
uses,  iv.  204. 
Star  Chamber,  iv.  205. 
of  Henry  VIII.,  iv.  267. 
fees  of  ordinaries,  iv.  304. 
pluralities,  iv.  310. 
as  to  the  supremacy,  iv.  329  ;  v. 

325. 
as  to  matrimony,  iv.  330. 
leases  of  tenants  in  tail,  iv.  350. 
as  to  executors  of  persons  seized 

of  rents,  iv.  352. 
as  to  superstitious  uses,  iv.  354. 
of  uses,  iv.  366. 
of  wills,  iv.  374. 
of  the  staple,  iv.  380. 
of  jeofail,  iv.  406. 
of  treasons,  iv.  419. 
of  the  six  articles,  iv.  424. 
of  Edward  VI.,  v.  19. 
as  to  religion,  v.  20. 
as  to  chantries,  v.  21. 
of  Philip  and  Mary,  v.  95. 
as  to  religion,  v.  96. 
of  riot,  V.  109. 
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Statutes  of  stealing  women,  v.  117. 

of  treason,  v.  108,  119. 

of  Elizabeth  as  to  religion,  v. 
190. 

simony,  v.  192. 

laborers  and  artificers,  v.  195. 

consolidation  of,  v.  197. 

improvement  in,  v.  197,  218. 

of  poor,  V.  212. 

of  charitable  uses,  v.  218. 
Statjnforde,  v.  164. 
Stealing  in  dwelling-houses,  v.  57. 

of  women,  iv.  203;  v.  117. 
Steward  and  marshal's  court,  ii.  539; 

iii.  160. 
Submission  of  the  clergy,  iv.  318. 
Sureties,  i.  425. 
Summary  convictions,  iv.  444. 
Summons,  i.  389  ;  ii.  191. 

and  severance,  iii.  610. 
Superstitious  uses,  iv.  354. 
Suspension,  iv.  96. 
Sylva  ccedua,  iv.  134. 

T. 

Tallages,  ii.  387. 

Tenants,  at  will,  iii.  526  ;  iv.  480. 

after  possibility,  etc.,  iii.  213. 

in  common,  iii.  539. 

in  tail,  feofiment  by,  v.  257. 
Tenths,  iv.  137,  336. 
Tenures,  i.  23;  ii.  20;  iii.  103,  346, 
492. 

consequences  of,  i.  250. 

different  kinds  of,  i.  244. 

nature  of,  i.  242. 
Terra  of  years,  iv.  351. 
Terms  and  vacations,  i.  454. 
Testament,  i.  364 ;  ii.  99. 
Thainland,  i.  170. 
Thanes,  i.  172. 
The  conquest,  i.  229. 
Theft,  ii.  301,  575. 
Thornton,  ii.  587. 
Throckmorton,  Sir  N.,  trial  of,  v. 
156. 


Tippling-houses,  v.  36. 

Tithes,   iii.   110;    iv.    130,    336;    v, 

40. 
Torture,  iv.  557  ;  v.  156. 
Tourn,  i.  177. 

Trade   and   commerce,  iii.   134;   iv. 
345. 

statutes  as  to,  v.  198. 
Trailbaston,  ii.  578. 
Traverse,  iii.  584 ;  v.  45. 

of  offices,  V.  45. 
Trea.son,   i«i.  314,  397  ;  iv.  247,  419. 

of  witnesses  in,  v.  119,  130. 

statutes  of,  iii.  187,  315;  iv.  247, 
419;  V.  108. 

to  burn  houses,  iii.  484. 
Treasons  enacted,  iv.  419. 

repealed,  iii.  424  ;  v.  48. 

trials  for,  v.  130. 
Trespass,  ii.  565. 

actions  of,  iii.  57,  286. 
Trespassers  in  parks,  etc.,  ii.  412;  ir. 

436. 
Trials  by  battel  and  jury,  iii.  829. 

by  duel  in  civil  questions,  i.  329. 

by  jury,  i.  331. 

by  proofs  and  other  trials,   iii. 
296. 

in  a  fo»"eign  county,  v.  61. 

in  civil  suits,  i.  203. 

of  bloodshed  in  the  palace,  iv. 
453. 

of  felons  in  foreign  counties,  v. 
61. 

of  pirates,  iv.  453, 

of  the  assize,  i.  334. 

of  the  Duke  of  Norfolk,  v.  476. 

of  treason,  iv.  449 ;  v.  479. 

of  treason  committed  out  of  the 
realm,  iv.  450. 

per  pais,  iii.  301. 

various  modes   of,  ii.   167 ;   iv. 
541. 
Trinity  Term  altered,  iv.  410. 
Trover,  iv.  532. 

Truce  and  safe-conduct,  iii.  457. 
Trusts,  V.  143. 
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u. 

Uniformity,  act  of,  v.  31. 
Unlawful  assemblies,  v.  54. 
Uses,  iii.  521 ;  iv.  24,  36,  494. 

conveyances  to,  iv.  362 ;  v.  141. 

covenants  to,  v.  141. 

in  tail,  iv.  496. 

statute  of,  iv.  366. 
Usurers,  i.  373. 
Usury,  iv.  204 ;  v.  292. 

• 

V. 

Vagrant.*,  iv.  181,  341;  v.  207. 
Venue,  iii.  306. 

Verdicts  of  recognitors  of  assize,  ii. 
124. 

jurors^  iv.  402. 
Vetera  statuia,  iii.  71. 
Vetitiim  namijim,  ii.  305. 
Vicarages,  iii.  361,  412. 
View,  ii.  216. 
Villeins,  i.  351 ;  iii.  351. 
Villenage,  i.  246,  351 ;  ii.  67;  iii.  503. 

decline  of,  v.  188. 

w. 

Wager  of  law,  iii.  184,  294,  567  ;  iv. 

243. 
Wales,  ii.  378 ;  iv.  293. 

judicature  in,  ii.  378  ;  iv.  293. 
Ward  of  the  king,  ii.  538  ;  iv.  391, 393. 

ejectment  of,  ii.  513. 

writ  of  riglit  of,  iii.  256. 
Wards  and  liveries,  court  of,  iv.  392. 

and  relief,  ii.  535. 
Wardship,  i.  3G7 ;  ii.  79,  322,  394;  v. 

3(54. 
Wcvrantia  chartm,  ii.  230. 
Warranty,  ii.  220,  406. 

vouching  to,  i.  401. 


Warranty  with  assets,  iii.  216. 
Waste,  ii.  173,  436,  479 ;  iii.  255. 
Were,  i.  193. 
William  the  Conqueror,  i.  225. 

his  laws,  i.  234,  475. 
Will,  tenant  at,  iii.  526;  iv.  480. 
Wills  and  testaments,  iv.  114,  374, 
510;  V.  81. 

forms  of,  iv.  119. 

probate  of,  i.  312;  iii.  125;  iv. 
123. 

of  land,  iii.  214;  iv.  363. 

statute  of,  iv.  374. 
Winchester,  statute  of,  ii.  518 ;  iii. 

193;  iv.  510. 
Witchcraft,  v.  349. 
Witnesses,  iv.  80. 

in  treason,  v.  119,430. 
Wittenagemote,  i.  180. 
Women,  stealing  of,  v.  117. 
Wreck,  ii.  391. 
Writ  of  right  in  the  lord's  court,  i. 

437 ;  ii.  186. 
Writs,  i.  .342;  ii.  113.    , 

different  kinds  of,  ii.  509. 

of  entry,  different  kinds  of,  ii. 
175,  i81 ;  iii.  235. 

of  entry,  in  the  post,  ii.  332. 

of  formedon,  iii.  245. 

of  justices,  i.  438.  . 

of  right,  iii.  248. 

Y. 

Year-Books  of  Edward  II.,  iii.  73. 
of  Edward  III.,  iii.  570. 
of  Henry  IV.,  iii.  443. 
of  Henry  VI.  and  Edward  IV., 

iv.  160. 
of  Edward  V.  and  Richard  III., 

iv.  24. 
of  Henry  VII.,  iv.  225. 
of  Henry  VIII.,  iv.  561. 
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